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Page  254,  line  15,  dele  — 

401,  liae  2,  insert  "not,"  after  « could." 

line  8,  dele  "  not" 
477,  line  penult,  (marpn)  for  "proceeding,**  read  "  proceeded.** 
606,  line  ult.  n.  "  Cure^**  read  «  ChapeL*' 
660,  line  penult,  for  "  widow,**  read  «  mother.'* 
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HAMERTON  V,   HAMERTON.  (o) 

The  decree   of  the  Arches  Court,  rescinding       i829. 

the  conclusion  of  the  cause  for  the  admission      ' 

of  further  evidence,  having  been  affirmed  by  the  term. 
High  Court  of  Delegates,  and  the  cause  remit-  j^«n- 
ted ;  an  additional  allegation  on  the  part  of  ^o<rdid  !»cV'' 
Major  Hamerton^  was,  on  the  by-day  after  •"j>nnt  to  jadi- 
Trinity  Term,  admitted  to  proof:  pleading  in  wife's  Miaitery, 
substance,  that  "  in  the  spring,  and  up  to  the  hid  be^  wtnu 
''month  of  June,  1828,  Mrs.  Hamerton  was  S!!;!f "*''"*.•• 
**  residing  in  lodgings  at  Paris,  attend^ed  only  |;"  ©f  orimiBt- 

the  Coart  to  re* 
ioiad  tiio  ooncluion  to  admit  fre»h  e?ideiio«,  proof,  that  daring  the  pregresa  of  the  snit  the  al- 
leged fMrfiocpff  erimtut  had  freqnentlj  ? iaited  bar  aloae,  and  remained  late  at  night,  will,  ooa- 
pWd  with  the  former  e^ideoee,  foond  a  ienteoce  of  separation. 

(a)  See  Hamerton  v.  HamertoD,  Vol.  II.  p.  8.  618. 

VOL.  III.  B 
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Term, 
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Hamerton 
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by  one  female  servant ;  that  Bushe  was  in  the 
constant  habit  of  visiting  her,  frequently  din- 
ing and  remaining  alone  with  her  till  a  late 
hour  of  the  evening ;  that  there  was  a  sofa  in 
the  room,  and  that  Mrs.  Hamerton's  bedroom 
adjoined ;  that  in  the  latter  end  of  May,  Mrs. 
Romer  came  to  Paris  and  resided  with  her 
daughter,  during  which  time  Bushe  did  not 
visit  her  ;  that  in  June  Mrs.  Hamerton  went 
to  Switzerland,  where  she  was  joined  by 
Bushe,  and  that  they  returned  to  Paris  in 
October;  that  she  and  Bushe  still  reside 
there,  but  that  their  place  of  residence  has  not 
been  discovered ;  that  both  before  Mrs.  Ha- 
merton went  to  Switzerland,  and  since  her 
return,  she  has  frequently  walked  out  arm  in 
arm  with  Bushe,  and  visited  the  theatres  and 
other  public  places  in  his  company,  and  that 
they  still  continue  to  carry  on  dieir  adulterous 
intercourse  together." 
Upon  the  effect  of  the  evidence,  the  Court, 
after  argument,  now  pronounced  its  final  deci- 
sion. 


Judgment. 

Sir  John  Nicholl. 

The  question  for  my  present  consideration  is, 
whether  the  facts  pleaded  in  this  allegation  are 
proved  :  for,  if  proved,  they  would,  coupled 
with  the  former  history  at  Cheltenham,  leave 
no  doubt  on  my  mind  that  the  adultery  is  esta- 
blished. Two  witnesses  have  been  examined : 
one — Gyde,  the  clerk  of  Major  Hamerton's 
attorney — who  merely  assists  in  proving  the 
identity,  but  who  had  before  deposed  to  seeing 
Mrs.  Hamerton  and  JVfr.  Bushe  in    company 
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together  at  Paris :  the  other,  Madame  Rouquiet, 
the  portress  at  No.  51,  Rue  Neuve,  St.  Augus- 
tins,  the  house  where  Mrs.  Hamerton  lodged. 
This  witness  fully  proves  the  allegation,  if  she 
is  credited ;  and  there  is  nothing  to  affect  her 
credit.  She  proves  that  Mrs.  Hamerton  lodged 
there ;  that  she  was  constantly  visited  by  Bushe, 
who  frequently  dined  there,  and  was  alone  with 
her  till  eleven  at  night.  She  proves  also,  that 
for  two  or  three  weeks  in  the  latter  part  of  the 
time,  not  only  was  Mrs.  Romer,  the  mother, 
there,  but  also  an  aunt,  Mrs.  Robinson ;  and 
that  during  such  time,  Bushe  visited  Mrs.  Ha- 
merton less  frequently,  and  staid  not  so  late ; 
and  that  Mrs.  Hamerton  and  her  maid  left  Paris 
in  June  for  Switzerland. 

In  the  following  winter,  this  witness  and  Gyde 
had  an  opportunity  of  identifying  Bushe ;  she 
is  also  corroborated  by  the  former  evidence  of 
Gyde,  who  saw  Mrs.  Hamerton  and  a  female 
come  out  of  No.  51,  Rue  Neuve,  St.  Augustins, 
and  get  into  a  coach  in  which  Bushe  was  wait- 
ing for  her,  some  bundles  and  a  bandbox  hav- 
ing been  previously  put  into  the  carriage.  This 
was  on  the  10th  of  April,  1828,  at  the  same 
time  that  Rouquiet  deposes  that  Mrs.  Hamerton 
lodged  at  this  house  and  was  visited  by  Bushe. 
True  it  is  that  the  Court  has  not  before  it  the 
evidence  of  Julie,  Mrs.  Hamerton's  maid  ;  she 
was,  however,  long  detained  for  the  purpose  of 
being  made  a  witness  on  this  plea,  and  that 
object  was  partly  defeated  by  the  time  taken 
up  in  the  appeal  of  the  wife :  but  under  the 
requisition  for  the  examination  of  witnesses  at 
Paris,  every  attempt  was  made  to  compel  her 
attendance,  as  is  stated  in  the  return,  and  in  an 
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Term, 
3d  SestioD* 

HAMeRTON 

v. 
Hamerton. 


1820.  affidavit  annexed.  Nor  is  Madame  Mallard, 
Michaelmas  the  mlstress  of  the  house,  produced ;  but  she 
might  not  be  able  to  speak  at  all  to  the  fact  of 
Bushe's  visits  to  Mrs.  Hamerton,  her  lodger  on 
the  ground  floor.  On  the  other  hand,  here  is 
not  only  Mrs.  Romer,  the  mother,  but  Mrs. 
Robinson,  the  aunt,  who,  if  Mrs.  Hamerton 
was  not  at  Paris,  nor  there  visited  by  Bushe  in 
the  manner  deposed  of,  might  have- been  exa- 
milled  on  behalf  of  the  wife  to  contradict  that 
part  of  the  case ;  yet  no  contradiction  has  been 
attempted. 

Without,  then,  imputing  either  perjury  to  the 
witnesses  produced,  and  subornation  on  "the 
part  of  the  husband  and  his  agents,  or  collusion 
between  the  parties,  or  rather,  both  perjury  and 
collusion — neither  of  which  can  be  presumed — 
the  case  is  now,  taking  the  whole  together,  suf- 
ficiently proved.  The  Court,  therefore,  pro- 
nounces for  the  separation. 


1830. 

Hilary 

Term, 

Sd  Seuioii. 


JAY   V.    WEBBER. 


On  Appeal. 


• 

A  cUoM,  pro.  This  was,  in  the  first  instance,  a  business  of 
IIiy°f5iu?^*ex.  showing  cau^e  in  the  Episcopal  Consistorial 
irp^rRed  Court  of  Sarum,  why  a  faculty  should  not  be 
Dotbeimerted  granted  for  confirming  the  erection  of  an  orsran, 
firminstbeereo.  seventecu  Icct  SIX  mchcs  m  height,  and,  in 
br.dnn?arr"  wldth,  uiue  fcef,  iu  the  parish  church  of  Tis- 
wd  wUM^'  ^"^'  ^^  ^^^  catmty  of  Wilts,  and  was  promoted 
•oDsentoftbe     by  the  Rev.  Simon  Webber,  the  Vicar,  and  by 

▼estrji  in  a  p«-  "^ 

rish  chorob.    Tbe  lentenoe  of  oonrt  below  tffiiined  wiUi  eoita. 
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one  of  the  churchwardens,  and  others,  parish- 
ioners and  inhabitants  of  Tisbury ,  against  James 
Jay,  one  of  the  churchwardens,  and  others,  pa- 
rishioners and  inhabitants  of  the  said  parish. 
The  organ  had  been  erected,  in  pursuance  of  a 
resolution*  of  vestry  on  the  16th  of  August  1826, 
at  an  expence  of  244/.  which  sum  had  been  de- 
frayed by  voluntary  contributions.  The  organ 
was  erected  in  May  1827,  and  upon  a  petition 
to  the  Bishop  of  the  Diocese  for  a  faculty  con- 
firming the  erection  of  this  organ,  the  grant  was 
opposed  on  the  ground  ^'  that  it  was  inexpedient 
''  that  a  faculty  should  be  decreed,  at  least  with- 
''  out  the  usual  clause  in  such  faculties  inserted 
^'  that  the  said  organs  should  not  be  burthen- 
*•  some  to  the  parishioners  for  keeping  the  same 
**  in  order,  or  for  an  organist." 

The  cause  was  heard  upon  act  on  petition 
and  affidavits,  and  on  the  29th  of  July  1829,  the 
Chancellor  of  the  Diocese  decreed  the  faculty : 
but  reserved  the  consideration  of  the  question 
of  costs.  From  this  decree  an  appeal  was  pro- 
secuted to  this  Court. 


18S0. 

Hilary 

Term, 

Sd  Session. 

JAT 

V. 

Webber. 


Phillimore  and  Addams  for  the  Appellants. 

The  King's  Advocate  and  Dodson  for  tlie  Re- 
spondents. 


Judgment, 

Sib  John  Nicholl. 

This  is  an  appeal  from  the  Consistory  Court 
of  Salisbury,  where  it  was  originally  a  proceed- 
ing to  obtain  a  faculty  confirming  the  erection 
of  an  organ  in  the  parish  church  of  Tisbury, 
Wiltshire,  the  application  being  made  by  the 
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1830. 

Hilary 

Term, 

Sd  Smudo. 

Jay 
«. 

Wkbber. 


minister  and  one  of  the  churchwardens,  and  op- 
posed by  the  other,  and  by  several  parishioners. 

The  usual  proceedings  were  had :  affidavits 
were  exhibited  on  both  sides,  and  the  faculty 
was  finally  decreed ;  and  from  that  decree  the 
parishioners  have  appealed.  The  pr^Bsertim  of 
the  appeal  is,  that  the  Judge  of  the  court  below 
"  did  order  or  decree  that,  an  organ  having  been 
"  erected  by  voluntary  contributions,  and  being 
**  now  standing  in  the  parish  church  of  Tisbury, 
"  (which  organ  was  erected  without  any  ex- 
**  pence  to  the  parish  in  consequence  of  a  vote 
**  of  a  vestry  regularly  called  and  assembled,) 
"  a  licence  and  faculty  should  be  granted  under 
"  the  seal  of  his  office,  confirming  the  erection 
"  of  the  said  organ,  and,  by  so  ordering  or  de- 
"creeing,  did  virtually  reject  the  prayer  of 
"  James  Jay,  (one  of  the  churchwardens,)  John 
^^  Bennett  and  others,  parishioners  and  inha- 
*^  bitants  of  the  parish  aforesaid,  that  is  to  say, 
"  that  the  said  faculty  might  not  issue  without 
"  the  insertion  of  a  clause  therein  that  the  ex- 
"  pence  of  playing  and  keeping  in  repair  the 
^'  said  organ  should  not  be  defrayed  at  any 
"  time  by  any  rate,  tax,  or  assessment  to  be 
"levied  on  the  inhabitants  of  the  parish." 
So  that  no  objection  is  offered  to  what  has 
been  already  done — the  erection  of  the  organ  by 
voluntary  subscriptions,  nor  to  the  playing  upon 
it — provided  the  expence  also  is  defrayed  by 
voluntary  subscriptions.  But  the  appellants 
complain,  that  a  clause  has  not  been  inserted  in 
the  faculty  protecting  the  parish  against  any 
fixture  expence  by  rate,  either  for  playing  on  or 
repairing  this  organ. 

The  only  question  then  is,  whether  the  fa- 
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culty  is  invalid  in  law,  or  whether  at  least  the 
discretion  of  the  Ordinary  has  been  improperly 
exercised  in  granting  a  faculty  without  such  a 
clause.  Cases  of  this  sort  do  not  often  come 
before  the  Court  in  a  contested  form ;  they  ge- 
nerally pass  suh  silentio  and  without  opposition. 
This  may  account  for  a  clause  being  often  in- 
serted exonerating  the  parish  from  all  expences. 
Here  the  expences  of  erection  formed  no  bur- 
then on  the  parish,  and  the  faculty  decreed 
does  nothing  more  than  confirm  that  erection. 
I  have  heard  no  authority  cited  to  the  effect  that 
such  an  approbation  of  the  erection  of  an  organ, 
by  voluntary  contributions,  will  have  the  effect 
of  necessarily  burthening  the  parish  with  the 
costs  of  repairs,  or  the  expence  of  an  organist. 
I  have  heard  no  authority  quoted  showing  that 
the  faculty  is  not  legal,  because  there  is  no 
clause  prospectively  binding  the  parish  against 
paying  an  organist  by  rate,  if  the  parish,  act- 
ing by  its  vestry,  should  think  fit  hereafter  so 
to  do. 

If  the  faculty  had  directed,  that  the  perform- 
ance upon,  and  repairs  of  this  organ  should  in 
future  be  paid  for  out  of  the  parish  rates,  that 
might  be  a  legal  objection  ;  for  the  Ordinary  has 
no  power  to  bind  the  parish  to  an  expence  for 
an  article  which  is  not  absolutely  necessary.  A 
notion,  indeed,  formerly  existed,  that  by  an 
unanimous  vote  of  the  parish  a  clause  might  be 
inserted  that  the  expence  should  be  paid  out  of 
the  rates ;  and,  accordingly,  there  are  instances 
where  such  clauses  have  been  inserted :  but  that 
is  wrong  in  principle,  for  such  unanimity  may 
exist  only  at  the  actual  time :  (he  opinion  and 
wishes  of  the  parish  may  be  wholly  different 
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A  facaltj  di- 
recting tbe  per- 
formaDce  upon 
and  repairs  of 
an  organ  in  a 
parish  obnrob 
to  be  paid  out 
of  tbe  parisb 
rates  woald  be 
legally  objec- 
tionable ;  for 
tbe  ordinary  can 
onljr  bind  the 
parisb  to  ex- 
pence  for  arti- 
cles absolatelj 
necessary. 


Even  if  tbe 
▼estry  is  nnani- 
moos,  a  olanse 
binding  the  pa- 
rish to  defray. 


Webber, 
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j^ao.       after  the  lapse  of  a  few  years ;  and  neither  the 

HiLABY      ordinary,  nor  the  existing  inhabitants  have  a 

sd^^Iiin.     right  to  bind  their  successors  to  an  expence  not 

—       legally  necessary.    In  a  collegiate  church  or- 

!i!.      gans  may  be  necessary  on  account  of  the  man- 

ner  in  which   the  service  is  there  performed; 

out  of  the  rates,  ^j^f  Jq  ^  parish  church,  it  is  not  an  article  of 

for  BD  artioie     legal  ncccssity.     It  may  be  very  edilymg  and 

ougbt^ouo^be  beneficial,  as  it  tends  to  excite  attendance  and 

iwerted.  ^^  ^^^  ^^j  clevate  dcYotion.     The  assistance  of 

oborcbes  orgaog  church  music  is  beautifully  described  by  Hook- 
may  be  neeli.-     ^^    .        ^    ^ooeo^..     wl.;^K     iV     ;«    „««^^^«ao^     f« 

»ar;,  bat  Dot  in  ^^  ^^  ^  passage  wiiicn  it  IS  unuecessary  to 
a  parish  cborob.  quote ;  (a)  and  the  propriety  of  the  introduction 

of  Organs,  as  a  part  of  religious  worship,  has 

been  so  generally  acknowledged,  that  they  have 

been  admitted  into  all  reformed  churches,  with 

the  exception  of  the  Scotch  church  and  of  some 

few  others.    The  erection  of  organs,  therefore, 

in  parish  churches,  is  not  to  be  discouraged  if 

the  circumstances  of  the  parish,  regard  being 

had  to  its  opulence  and  population,  and  to  the 

The  ordinarjis  sizc  of  its  church,  offcr  uo  objcctious.     Of  these 

ller^ihech''    circumstances  the  Ordinary  is  to  judge:    on 

SJr'arish  offir  ^^X  expeucc  to  be  incurred  the  parish  alone  is 

an  objection  to     tO  dccidc. 

the  erection  of^^i.  ^  i».-ii 

an  organ:  the  lu  the  prcscut  case  UO  objcctiou  DBS  bceu 
S^ecidl^oB "  offered  arising  out  of  the  circumstances  of  the 
b7in*cw^*'  *°  parish.  It  contains  a  population  of  between  four 

and  five  thousand  souls.  The  rateable  property 
is  10,000/.  a  year ;  (6)  and  a  rate  for  the  salary  of 
an  .organist  would  be,  perhaps,  one  penny  in  the 
pound.    The  erection  of  tiie  organ  is  not  sug- 

(a)  Hooker's  Eccl.  Polity^  b.  5.  s.  38. 
{b)  The  rental  of  the  parishioBers  aud  inhabitants  who  voted 
for  the  erection  of  the  organ  aBM>uuted  to  3l4o/. 
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gested  to  have  produced  inconvenience  to  the 
parishioners  in  attending  divine  worship :   it 
was  erected  by  voluntary  contributions  without 
any  expence  to  the  pairish ;  and  the  erection 
was  founded  upon  a  previous  order  in  vestry. 
The  faculty,  then,  merdiy  confirming  the  erec- 
tion, appears  perfectly  proper,  unless  it  could 
be  shewn  that,  in  point  of  law,  by  so  doing  it 
binds  the  parish  out  of  the  rates  to  find  an  or- 
ganist, and  to  keep  the  organ  in  repair.    No  fo^TnSotJ^o- 
authority  has  been  quoted  to  show  thflt  such  ^."V^J^^'JJJ; 
would  be  the  effect.    The  parish  is  left  quite  at  to  notbinK  pro- 
liberty.    It  may  apply  even  to  have  the  organ  *^^^^^' 
removed  altogether,  if  such  a  measure  could  be 
shewn  to  be  necessary,  or  even  strongly  benefit 
cial  for  the  more  important  object  of  enabling 
the  parishioners  to  attend  public  worship  in  the 
parish  church.     This  faculty  bindsi  the  parish  to 
nothing.     The  Ordinary  merely  approves  and 
confirms  the  erection  of  this  organ  by  voluntary 
contributions.    This  is  the  doctrine  I  find  laid 
down  in  these  Courts. 

Two  cases  have  occurred  within  my  own  re- 
collection— first,  the  Margate  case,  (a)  There  a 
person  ofiered  to  present  the  parish  with  an 
organ.  The  parish,  by  a  resolution  of  vestry, 
applied  for  a  faculty  to  erect  it.  This  was  ob- 
jected to  by  a  few  individuals  upon  the  ground 
that  the  expence  of  erecting  it  wQuId.fall  upon 
the  parish,  and  that  there  was  no  provision  for 
an  organist.  But  the  Court  OViertuIed  the  objec- 
tion. In  that  case,  the  question  was,  whether 
the  Ordinary  should  allow  an  prgan  to  be  erect- 
ed ;  here  the  question  is^  wither  the  faculty, 

(a)  1  Consisiory  Reports,  d04. 
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confirming  the  erection^  is  erroneous,  because 
a  clause  of  exoneration  from  future  expences  is 
not  inserted.  The  other  was  the  Clapham  case. 
In  that  case,  the  Commissary  of  Surrey  had  re- 
fused to  allow  a  decree  with  intimation  to  issue, 
because  there  was  no  permanent  provision  for 
an  orgaiiist.  The  Court  of  Arches,  on  appeal, 
reversed  the  decision,  and  decreed  the  faculty 
without  such  a  clause,  (a) 

I  must,  then,  pronounce  against  the  appeal, 
because  the  faculty  does  nothing  to  bind  the 
parish^  It  leaves  the  matter  quite  open.  It 
neither  lays  the  burthen  on  the  parish,  nor  pre- 
vents the  parish  undertaking  it  hereafter,  if  the 
vestry  should  chuse  to  support  such  a  burthen 
in  case  of  the  failure  of  voluntary  contributions. 
I  therefore  remit  the  cause  with  the  costs  of  ap- 
peal. 


Arches, 
1705. 

Fflbniary  S6. 

It  if  DO  soffi- 
oiont  objection 
to  the  isf  oiDg  of 
m  decree  with 
intimation  to 
lead  a  faealtj 
for  erecting  an 
organ  in  a  pa- 
riah oharoh, 
that  there  ia  no 
prorisionforthe 
fntnre  repairs, 
nor  for  the  per- 
manent salary  of 
an  organist 


PEARCE  AND  HUGHES,  CHURCHWARDENS  OF  CLAP- 
HAM  V.  THE  RECTOR,  PARISHIONERS,  AND 
INHABITANTS   THEREOF. 

Thus  was  an  appeal  from  the  Commissary  Court 
of  Surrey,  upon  the  rejection  of  a  motion,  made 
on  the  15th  of  December  1794,  for  a  decree 
with  intimation  to  lead  a  faculty  for  erecting 
an  organ  in  the  west  gallery  of  the  parish  church 
of  Clapham. 

The  application  had  been  made  by  counsel, 
stating  first,  the  act  of  Parliament,  (14  Geo.  3. 
c.  12.)  under  which  certain  trustees  were  em- 
powered to  make  a  rate  for  building  a  church  at 


(tt)  See  the  oext  cabe. 
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Clapham,  for  providing  proper  ornaments,  and,      ^"^^^^ 
by  letting  the  pews,  to  pay  off  whatever  debt   Febnary  se. 
might  be  incurred.      The  act  further  direct-  pb^,[^„d 
ed,   that  the  surplus  fund  should  be  at  the      hoohm 
discretion  of  the  parish,  in  vestry  assembled,    rector,  &o. 
for  any  parochial  purposes.   The  parish  bought 
an  organ  and  applied  for  this  decree,  consider- 
ing that  the  fturtiier  expences  of  erecting  and 
maintaining  the  organ  might  properly  be  de- 
frayed out  of  this  fimd ;  and  the  trustees  con- 
sented to  such  an  appropriation  ;  but  the  Judge 
of  the  Commissary  Court  thought  that  the  act 
did  not  empower  the  trustees  to  dispose  of  the  - 
fund  raised  under  its  provisions,  in  such  a  man- 
ner ;  and  therefore  that  a  decree,  with  such  in- 
mation,  could  not  go.      The  application  was 
afterwards    renewed  and   put  on    a  different 
ground ;  it  was  prayed,  that  the  parish  might 
be  permitted  to  erect  an  organ ;  the  salary  of 
the  organist  and  the  contingent  expences  to  be 
provided  for  by  voluntary  contributions;   but 
the  Judge  of  the  Commissary  Court  rejected  this 
application,  ^*  by  reason  that  no  provision  had 
"  been  made  or  proposed  to  be  made  by  volun- 
"  tary  subscription,  for  the  future  repairs  of  the 
'*  organ,  and  a  permanent  salary  for  the  organ - 
'*  ist,  so  as  to  prevent  the  organ  or  the  organist 
**  firom  becoming  a  burden  to  the  parish. 

Judgment. 

Sir  William  Wynne. 

This  was  originally  an  application  to  the 
Commissary  of  Surrey,  on  behsdf  of  the  church- 
wardens of  Clapham,  for  a  decree  with  intima- 
tion against  the  vicar  and  inhabitants  to  show 
cause  why  a  faculty  should  not  be  granted  for 
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1795. 

Februarj  26« 

PBARCB  AND 
HI70HKI 

Rbctor,.&«» 

or  CLAPfU«4 


In  ft  pariah 
obnrch  an  organ 
eannot  legally  be 
erected  withoat 
a  faoolt J,  nor 


erecting  aa  organ  in  the  west  gallery  of  Clap^ 
ham  church.  The  ordinary  practice  is  said  to 
be»  for  a  decree  of  this  nature  to  issue,  as  other 
citations  and  decrees,  without  motion  of  counsel ; 
and,  on  the  return  of  the  decree,  the  Ck>urt  has 
formed  its  opinion,  considering  the  issuing  of 
the  decree  as  not  binding  on  the  Court,  even  if 
no  one  appeared  to  oppose,  but  that  the  Court 
might  look  at  all  the  circumstances,  and  if  it 
thought  the  application  improper,  would  refuse 
it.  In  the  present  case  a  different  method  has 
been  pursued,  and  I  think  one  that  is  more  re- 
gular ;  because,  in  these  decrees,  an  intimation 
is  inserted,  that,  if  no  one  appear  to  show  cause, 
the  faculty  shall  go,  which  looks  like  an  engage- 
ment to  grant  it,  imless  an  objection  be  taken. 
I  therefore  think  it  is  more  proper  for  the  Court 
to  take  the  objection  in  the  first  instance. 

Most  certainly  an  organ  is  not  necessary  in  a 
parish  church  for  the  decent  performance  of  di- 
Tine  worship ;  therefore  the  parishioners  are  not 
bound  to  provide  an  organ  :  but  though  it  is  not 
necessary,  it  is  extremely  decent,  proper,  and 
even  customary  in  a  parish,  such  as  this,  of 
extent  and  opulence.  Music  has  always  been 
used  in  divine  worship ;  therefore  the  Ordi- 
nary never  would  think  of  discouraging,  and 
never  did  discourage  an  organ,  where  a  parish 
offered  to  provide  all  expences,  unless  there  ap- 
peared to  the  contrary  some  reason  of  more  con- 
sideration than  the  benefit  thence  to  be  derived 
to  their  devotion.  As,  however,  such  a  reason 
may  exist,  an  organ  cannot  by  the  law  of  this 
country  be  erected,  in  a  parish  church,  without  a 
faculty  ;  and  a  faculty  is  not  granted  by  the  Or- 


•r* 


ARCHES    COURT    OF    CANTERBURY.  13 

dinary  without  a  decree  and  intimatioii  to  the       ^''^^• 
parishioners  in  order  that  any  one  may  object.    Febnury  26. 
But-^e  consent  cfr  desire  of  the  parishioners   p^^II^and 
dotes  not  bind  the  Ordinary  :  for  the  consent  may      huoiibs 
be  imprudently  given  and  contrary  to  the  inter-  ragtor,  &e. 
ests  of  religion.     Where  a  church  is  too  small,   ^'^*^*^'^"' 
as  in  the  case  of  St.  Luke's  Chelsea,  which  I  gnntJtwliCnt 
shall  presently  notice,  there  the  Ordinary  nevei*  fn^'^Xrll!' 
would  grant,  for  the  inconvenience  is  greater  order  thitwy 
than  the  advantieige..    These  circumstances  the  en  nf/objMr; 
Ordinary  is  to  take  into  his  consideration  when  Jecui^D^tL'l^art 
a  case  is  before  the  Court,  either  on  objection  on  fjn«w«"»g  •" 

'  •'  Ibeeiroam- 

the  part  of  parishioners,  or  on  application  for  a  •tMoe.of  tbt 

J  ,  case  18  to  de- 

aecree.  oide. 

The  question  is,  whether  there  is  any  ground 
for  refusing  a  decree  in  this  case.  It  was  at 
first  alleged  that  a  subscription  had  been  made 
in  the  parish  with  which  an  organ  had  been 
bought,  and  a  vestry  had  been  held  where  it 
was  resolved  that  the  trustees,  under  the  act  of 
parliament  for  building  the  church  at  Clap* 
ham,  should  be  applied  to  for  their  concurrence 
to  an  arrangement  by  which  the.  further  ex* 
pences,  if  any,  and  the  salary  of.  an  organist, 
should  be  defrayed  out  of  the  surjilus  funds 
raised  tihdier  Ihatis^ct.  An  addition  ta  tbe:decree 
was  made  stating  the  >matterj  diilferenUy ;  that 
at  a  subsequent  vestry  it. was  resolved  that  the, 
salary  of  the  organist  should  be  paid  by  volun-' 
tary  subscription,  and  that  the  offer  of  Mr, 
Hague,  to  play  the  organ  for  what  could  be 
raised,  should  be  accepted,  (a) 

(a)  The  minute  of  yestry  was  as  follows :— t''  Mr.  Hague 
^^  having  offered  to  play  tbe.orgftn  ifor  whatever  sum  he  should 
"  be  able  to  raise  by  voluntary  subscriptionsy  and  also  out  of 
'<  the  said  sum  to  pay  the  bellow^  blower^  keep  the  organ  in 
''  tune,  and  defray  all  the  other  expences  relating  to  the  organ ; 
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1795.  Supposing  the  question  had  been  raised,  whe- 

Febrnaiy  26.  ^^^^j  Under  the  circumstauces  of  this  parish^ 
pea"c7ati  *^^  expences  could  be  defrayed  out  of  the  pa- 
HoGHEs  rochial  rates,  I  think  there  would  be  ground  for 
Rector,  &e.  objcctiou.  The  church  ratcs  in  Clapham  are, 
opciAPHAM.  under  the  act  of  Parliament,  made  by  trustees 
in  aid  of  the  rent  of  pews,  and  other  minor 
funds.  They  are,  therefore,  different  from  a 
church-rate  made  by  the  parishioners,  which  is 
for  general  parish  purposes ;  while  this  fund  is 
not  thus  generally  applicable.  The  parishion- 
ers seem  to  have  been  aware  of  this  ;  for  on  the 
second  vestry  meeting  they  agreed  to.  defray 
the  expences  of  the  organ  by  voluntary  contri- 
butions, and  a  person  offered  to  undertake  the 
playing,  and  the  keeping  of  the  organ  in  repair. 
Then  it  appears  that  such  a  provision  was 
made  that  no  expence  could  arise  to  the  parish 
at  present.  But  the  Judge  of  the  Ck)mmissary 
Court  refused  the  decree  by  reason  that  no  pro- 
vision was  made,  or  proposed  to  be  made,  for 
the  future  repairs  of  the  organ,  or  the  perma- 
nent salary  of  an  organist,  so  that  no  expences 
might  ever  come  upon  the  parish.  And  it  is 
said  that  he  rested  on  the  case  of  Randall  and 
Hodson  V.  Collins  and  Ludlow,  before  Sir  George 
Lee  in  the  Arches  ;  known  as  the  St.  Luke's 
Chelsea  case,  (a)  I  have  ordered  the  process  to 
be  looked  up.  The  case  was  much  litigated. 
The  parties  opposing  the  faculty  appeared  on 
behalf  of  themselves  and  others,  parishioners  of 

**  it  was  resolved  that  Mr.  Hague's  offer  be  accepted,  and  that 
*'  the  salary  of  an  organist  and  the  contingent  expences  relat- 
'*  ing  to  the  organ  be  defrayed,  not  out  of  the  church-rate  but 
**  by  voluntary  subscriptions." 
(a)  Arches,  30th  June,  1755. 
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Chelsea.    There  was  a  great  opposition  in  the      ^''^^• 
parish  :  there  were  three  allegations  ;  a  petition,    F«brosrj  2a. 
signed  by  thirty  or  forty  parishioners,  alleged   pb^~a„,> 
that  the  church  was  too  small  for  an  organ,  and      huohbs 
that  the  expence  would  fall  on  the  parishioners,   rector,  &c. 
It  appeared  that  the  houses  had  increased  four-   ^^  clapham. 
fold ;  that  there  was  not  room  in  the  church  for 
one-tenth  of  the  parishioners;   and  that  the 
church-room  would  be  diminished,  not  very  con- 
siderably, but  at  least  nine  sittings :  they  then 
proceeded  to  the  other  ground — that  there  was 
no  permanent  provision  ;  and  that,  of  the  sub- 
scribers, some  were  dead  and  others  had  left  the 
parish.    The  Chancellor  of  London,  Dr.  Simp- 
son, granted  the  faculty ;  but  the  Dean  of  the 
Arches,  Sir  George  Lee,  reversed  his  decree. 
I  have  a  note  in  Dr.  Simpson's  own  handwrit- 
ing :— 

"  The  Court  thought  an  organ  unnecessary  in 
'^  all  churches  ;  and  in  this  it  would  be  incon- 
"  venient ;  for  it  clearly  appeared  that  the  church 
**  was  too  small  for  the  number  of  inhabitants, 
**  and  would  be  made  less  by  taking  away  seve- 
'*  ral  seats  to  make  way  for  an  organ.  As  to 
**  the  annual  subscriptions,  the  Court  thought 
*'  them  merely  nominal ;  that  several  of  the  sub- 
**  scribers  were  already  dead,  or  removed ;  and 
'*  perhaps  their  successors  would  not  subscribe ; 
"  but  after  the  organ  was  set  up,  by  virtue  of  a 
**  faculty,  it  must  be  supported,  and  conse- 
'*  quently  would  become  a  burthen  to  the  pa- 
*^  rish :  and  it  appeared  to  the  Court  that  Dr. 
*^  Andrew,  in  1747,  thought  an  organ  prejudi- 
cial ;  for  otherwise,  though,  it  was  set  up  ille- 
gally, he  might  have  granted  a  faculty  to  con- 
''  firm  it.  Randall  and  Hodson  are  parishioners. 
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"  they  have  a  right  to  oppose ;  and  the  Judge 
"  thought  a  faculty  ought  not  to  be  granted,  and 
"  therefore  reversed  the  Chancellor  of  London's 
"  decree ;  but  without  costs." 

There  is  one  part  of  this  decree  to  which  I 
cannot  accede ;  viz,  that  after  an  organ  has  been 
set  up  by  faculty  that  organ  must  be  supported, 
and  consequently  would  be  a  burthen.  For  I 
do  not  think  that  if  a  faculty  has  been  obtained 
for  an  organ,  and  if,  there  being  no  permanent 
provision  for  its  support,  succeeding  parishion- 
ers should  not  chuse  to  take  upon  themselves 
the  expence,  there  is  any  authority  to  oblige 
them  to  have  it  played  «pon,  especially  if  a 
clause  be  added  to  the  faculty,  as  is  often  done, 
that  the  expences  shall  be  defrayed  by  volun- 
tary contributions.  What  consequence  would 
ensue?  that  the  organ  would  not  be  played 
upon.  It  might  remain  in  its  place  unperform- 
ed on,  and,  not  being  essential  to  divine  service, 
I  think  there  is  no  duty  or  authority  in  the  Or- 
dinary to  compel  the  parishioners  to  contribute. 
A  ring  of  bells  cannot  be  provided  for  without 
expence — as  for  ropes,  tuning,  &c.  Suppose  at 
one  time  the  parishioners  are  willing  to  take 
upon  themselves  such  expences,  and  at  another 
time  refuse,  the  Ordinary  could  not  compel  the 
parishioners  to  keep  the  bells  in  order,  be- 
cause they  are  in  the  steeple.  There  must  be 
a  bell  to  ring  to  church,  and  to  toll  at  funerals  : 
but  that  is  all. 

Then  the  ground  —that  a  provision  for  a  per- 
manent salary  for  an  organist  is  necessary— is 
not  founded.  Inconvenience  would  not  follow 
necessarily.  But  what  probability  is  there,  when 
I  consider  the  circmastances  of  this  case,  that 
the  subscriptions  should  fail  ?   The  parishioners 
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have  subscribed  for  the  purchase  of  an  organ ;       1796. 
they  have  unanimously  petitioned  for  the  fa-    Pebi^T^c 
culty,  meaning  at  first  to  put  the  burthen  on    pea~^„d 
themselves  by  rate,  then  by,  voluntary  subscrip-      huohes 
tion;  and  a  person  has  offered  to  take  upon  rector.  &e. 
himself  the  playing  and  the  repairs.    The  pro-  '''  clapham, 
bability  of  a  deficiency  is  extremely  slight: 
but  there  is  a  strong  probability  or  certainty 
that  there  will  be  a  sum  actually  provided,  by 
which  the  expences  may  be  paid.     By  act  of 
Parliament  a  certain  sum  has  been  borrowed ; 
and  the  surplus  may  be  applied  for  tlie  benefit 
of  the  parish,  as  in  vestry  resolved. 

Under  these  circumstances,  with  the  greatest 
deference  and  respect  for  the  Judge  of  the  Com- 
missary Court,  and  with  due  attention  to  the 
usual  practice,  I  think  there  is  not  sufficient 
ground  to  refuse  the  decree. 


THE    OFFICE    OF    THE    JUDGE    PROMOTED    BY  ^829. 

BENNETT  V.  BONAKER,  A.  M.  TRuirrY 

Term, 
1st  Session. 

The  articles  in  this  case  being  admitted  on  in* criminal 
the  4th  Session  of  Michaelmas  Term  1 828,  (a)  Jiei  tendinHo' 
an  allegation  on  the  part  of  the  defendant  was,  mot«'s  mruves 
on  the  1st  Session  of  Trinity  Term  1829,  de-  »« *>?  »«^«cioa» 

^  'or  ▼indiotiTe,  u 

bated.      The  allegation,  in  the  first  instance,  •dmissibie,  as 
consisted  of  seventeen  articles,  besides  the  ex-  cr^uJfbUwu- 
hibit  of  a  licence  for  non- residence;  and  the  "o""  ^"a'tu 
purport  of  the  first  article  was  to  show  that  the  ?"■*  ^  *^^'\ 

,.  /•!  i-i*-i  1  "®» *""  confined 

population  of  the   parish  did  not  exceed  one  tobucondoot 

*     *  *  with  referenca 

to  tbe  DeCeod- 

(a)  Vol.  11.  p.  25.  «at. 

VOL.  III.  C 
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V. 
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hundred  and  forty  souls,  and  that  the  church- 
warden, promoting  the  suit,  had  proceeded  vex- 
atiously  and  maliciously.  It  then  went  on  to 
allege,  that  the  defendant  had,  ^'  at  all  times 
**  from  and  after  his  incumbency,  comported 
*^  himself  soberly  and  religiously,  and  had  at- 
"  tentively  and  correctly  discharged  his  clerical 
**  duties  as  Vicar  of  the  parish,  save  in  the  in- 
"  stances  objected  in  the  articles,"  (of  which 
the  allegation  set  forth  a  justification  and  ex- 
planation, as  detailed  in  the  Judgment,)  and 
*'  that  by  such  his  conduct  and  demeanour,  he 
*'  had  given  general  satisfaction  to  the  greater 
"  and  more  respectable  part  of  his  parishioners, 
**  and  procured  their  esteem  and  respect,  as  well 
**  as  of  others,  his  neighbours."  The  conclud- 
ing part  of  the  third,  and '  the  whole  of  the 
fourth  article,  were  objected  to  by  the  Counsel 
for  the  Promoter.  The  third  article  concluded 
in  these  terms :  "  And  that  the  said  William 
"  Bennett  [the  Promoter]  and  others  of  the  said 
"  persons  [farmers  and  parishioners  of  Church- 
"  honeybourne]  have  taken  all  opportunities  to 
"  thwart  and  insult  the  said  Reverend  W.  B. 
*^  Bonaker,  and  to  misrepresent  his  conduct  and 
"  his  motives." 

The  fourth,  after  alleging  *'  that  the  said 
"  W.  Bennett,  the  voluntary  Promoter  of  the 
"  Office  of  the  Judge  in  this  cause,  was  and  is 
"  in  his  general  character  a  person  of  a  litigi- 
"  ous,  quarrelsome,  and  revengeful  disposition 
*'  and  temper,  and  is  so  accounted  and  reported 
"to  be  by  and  amongst  his  neighbours,  ac- 
**  quaintance,  and  others" — went  on,  in  sub- 
stance, to  plead,  "  that  in  January  1826,  having 
"  quarrelled   with  a   neighbouring    clergyman 
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**  and  his  curate,  he  raised  and  circulated  a  false 
**  and  malicious  report  in  respect  to  them,  and 
"  caused  the  same  to  be  inserted  in  the  Worces- 
"  ter  Journal ;  that  the  statement  was  utterly 
*'  unfounded,  and  that  Bennett  having  made 
''  and  subscribed  an  acknowledgment  to  that 
**  effect,  the  same  was  published,  with  his  con- 
**  sent,  in  the  newspaper  aforesaid/' 

The  Court  sustained  these  objections;  and, 
in  respect  to  the  fourth  article,  observed, — that 
though  where  a  clergyman  was  proceeded  against 
criminally,  the  Court,  was  bound  to  give  him 
every  latitude  of  defence,  and  must  allow  him 
to  show  that  the  charges  proceeded  from  vin- 
dictive or  malicious  motives ;  (for  this  may 
have  a  double  effect,  it  may  shake  the  credit 
otherwise  due  to  the  Promoter's  witnesses,  and 
bear  materially  on  the  question  of  costs,)  yet  it 
was  desirable  to  keep  the  true  issue  in  view,  and 
that  the  Court  could  not  enter  into  the  conduct 
of  the  Promoter  in  regard  to  another  transac- 
tion, and  to  a  different  party.  The  allegation, 
thus  reformed,  was  admitted  to  proof. 

On  the  4th  Session  of  Michaelmas  Term,  a  re- 
sponsive allegation,  of  seven  articles,  with 
three  exhibits  annexed,  was  offered  on  the  part 
of  the  Promoter.  It  counterpleaded  the  first 
article  of  the  Defendant's  allegation,  and  set 
forth,  *'  that  ever  since  his  induction,  the  mis- 
"  conduct  of  Mr.  Bonaker  having  become  the 
"  subject  of  great  complaint,  several  vestry 
**  meetings  were  held  for  the  purpose  of  taking 
*'  such  misconduct  into  consideration,  and  of 
**  adopting  measures  necessary  for  remedying 
**  the  same ;  that  on  the  30th  of  May  1 825,  a 
"  presentment,  drawn  up  by  Henry  Grove,  the 
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sible for  snob 
purpose,  thoogh 
not  as  matters 
of  charge  or 
proof  in  the  ori- 
ginal articles. 
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1829. 

MiOHAELMAS 

Term, 
4tb  SenioD. 

Bbnhbtt 

BOMAKBft. 


4( 


€1 


"  then  churchwarden,  was  signed  by  ten  of  the' 
"  principal  parishioners,  stating  the  irregularity 
"  in,  and  neglect  of,  the  performance  of  Divine 
"  Service,  and  other  misconduct  of  Mr.  Bona- 

ker ;  that  this  presentment  was  given  in  at 

the  Episcopal  Visitation ;  that  a  second  pre- 
**  sentment,  (signed  by  the  said  Henry  Grove,) 
"  re-stating  the  misconduct  contained  in  the 
•*  first  presentment  and  some  additional  charges, 
"  was  given  in  at  the  Visitation  held  on  the  5th 
**  of  June  1826;  and  that  further  presentments, 
"  of  the  same  tenor,  were  exhibited  at  Visita- 
"  tions  on  the  30th  of  October  1826,  17th  of 
"  May  1827,  and  9th  of  June  1828:  That  in 
'*  consequence  of  an  intimation  from,  and  re- 
"  commendation  of,  the  Bishop  of  Worcester,  it 
"  was  resolved,  at  a  Vestry  held  in  April  1827, 
"  that  William  Bennett,  the  then  Churchwarden, 
"  should  be  authorized  to  commence  the  present 
*•  suit." 

The  3d  article  pleaded  the  exhibits  A  and  B 
to  be  **  the  presentments  of  the  5th  of  June  and 
"  30th  of  October,  1826 ;  and  that  they  had 
**  been  delivered  up  by  the  direction  of  the  Bi- 
"  shop,  to  be  produced  in  this  cause  ;  and  fur- 
"  ther — ^that  the  other  presentments  had  been 
''  lost,  or  so  mislaid  that  the  same  could  not  be 
"  produced." 

The  3d  concluded  by  pleading,  "  that  Mr. 
*'  Bonaker  had  not,  by  reason  of  any  proceed- 
"  ings  in  respect  to  tithes,  or  by  reason  of  hav- 
"  ing  caused  a  rate  to  be  made  for  the  repairs  of 
**  the  church,  become  obnoxious  to  W.  Bennett, 
**  or  to  others  of  the  parishioners." 

4th.  **  That  the  inhabitants  of  Cowhoney- 
''  bourne,  a  village  within  the  parish  of  Church- 
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Benmktt 

V. 

Bon  A  K  BR. 


honeybourne,  were  not  at  any  time,  during       1829. 
the   incumbency  of  Mr.  Bonaker,  prevented  MicHAELMii 
by  floods  from  attending  Divine  Service,    as    ^^l^^ 
by  him  falsely  pleaded ;  for  that  there  then 
was  and  is  a  bridle  road  from  the  village  to 
the  church,  which  path  was  and  is  constantly 
used,  and  not  at  any  time  rendered  impass- 
able." 

5th.  "  That  notwithstanding  Mr.  Bonaker 
well  knew  that  he  had  not  published  the 
banns  of  matrimony  between  William  Stanley 
and  Martha  Sammons  on  the  21st  of  October 
1824,  nor  performed  any  Divine  Service  in  the 
parish  church  of  Churchhoneybourne  on  that 
day,  yet  he  did,  with  his  own  hand,  make 
entries  in  the  banns  book,  kept  in  and  for  the 
said  parish,  of  such  banns  having  been  pub- 
lished three  times,  and  therein  by  mistake 
inserted  the  16th,  23d,  and  30th  of  October, 
as  the  days  on  which  such  banns  were  pub- 
lished :  that,  in  making  such  entries,  he 
represented  that  the  banns  had  been  so  pub- 
lished on  three  successive  Sundays  by  him- 
self, notwithstanding  in  the  i5th  article  of 
the  allegation  on  his  behalf  it  is  pleaded, 
'  that  he  had  engaged  Mr.  Bloxham  to  officiate 
for  him  on  the  31st  of  October,  and  that  he 
was  prevented  from  getting  to  Churchhoney- 
bourne on  that  day,  in  consequence  of  the 
road  thereto  being  rendered  impassable  by  a 
flood  :'  that  the  three  entries  are  in  Mr.  Bo- 
naker's  handwriting;  and  that  the  banns 
book  was  seen  by  Joseph  Price  and  others, 
with  such  entries  appearing  therein  :  and  that 
some  time  afterwards,  and  whilst  the  banns 
book  was  in  Mr.  Bonaker's  possession,  the 


22 


CASKS    DETERMINED    IN   THE 


1839. 

XlCIIAELMAS 

Tbrm, 
4Ui  SesiioD. 


Bennett 

BONAKER. 


"  aforesaid  days  of  October  were  altered  by 
''  erasure,  and  the  17th,  24th  and  31st  substi- 
**  tuted,  as  by  a  reference  to  the  book,  now  in 
"  Mr.  Bonaker's  possession,  will  appear." 

0th.  Exhibited  a  (corrected)  copy  of  such  en- 
tries, certified,  by  Mr.  Bonaker,  to  be  a  true  copy. 

■ 

Phillimore  and  Addams,  in  objection  to  the 
allegation.  Nearly  thirty  witnesses  have  been 
examined.  Several  presentments  are  now 
pleaded  ;  they  should  have  been  the  foundation 
of  the  charge.  In  a  criminal  suit,  the  whole 
charge  ought  always  to  be  adduced  in  the  first 
instance ;  but  here  is  an  attempt,  on  the  part  of 
the  Promoter,  not  only  to  plead  the  same  mat- 
ter in  a  different  form,  but  also  to  introduce 
new  matter.  The  22d  of  the  original  articles 
alleged,  that  Mr.  Bonaker  had  given  a  false 
certificate  in  respect  to  the  publication  of  cer- 
tain banns  ;  in  reply  to  that  charge  we  pleaded, 
that  at  the  time  the  certificate  was  given,  the 
Defendant  had  reason  to  believe  that  the  banns 
had  been  duly  published.  Now  a  false  entry  of 
the  banns  is  set  up.  We  admit  that  the  inser- 
tion in  the  banns  book  was  irregular,  but  it  was 
done  to  save  time  and  trouble,  and  Mr.  Bonaker 
fully  expected  to  be  at  church  on  the  Sunday 
after ;  he  was,  however,  unfortunately  prevented 
by  illness. 

'    Per  Curiam. 

There  is  no  reason  to  suppose  that  the  inser- 
tion was  made  with  any  fraudulent  intent. 

The  King's  Advocate  and  Lushington  in  sup- 
port of  the  allegation. 
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Per  Curiam. 

The  Court,  after  noticing  that  this  was  a  cri- 
minal suit,  and  adverting  to  the  general  charac- 
ter and  dates  of  the  charges,  the  nature  of  the 
defence,  and  the  number  of  witnessesexamined, 
said — It  should  have  been  glad  to  have  con- 
cluded the  cause;  but  as  there  had  been  a 
species  of  recrimination  against  the  churchwar- 
den, charging  him  with  proceeding  vexatiously 
and  maliciously,  and  averring  Uiat  the  duties 
had  been  performed.  It  could  not  with  pro- 
priety refuse  to  receive  this  allegation,  nor  susr 
pend  it,  which  was  only  done  under  extraordi- 
nary circumstances.  That  the  Court  was  bound 
to  allow  the  Promoter  to  repel  the  charges  of  ma- 
lice, and  if  the  defendant  had  taken  up  a  more  ex- 
tensive line  of  defence  than  necessary,  he  must 
abide  the  consequences  that  follow.  That  the 
first  article  showed  that  the  suit  was  not  bi^ought 
in  contravention  of  the  general  wishes  of  the 
parish,  the  first  presentment  being  signed  by 
ten  principal  rate  payers,  a  considerable ,  pro- 
portion out  of  a  population  of  one  hundred  and 
forty  inhabitants. 

It  was  objected,  that  these  presentments 
should  have  formed  part  of  the  original  articles : 
but  the  Court  was  of  opinion,  that  not  being 
admissible  as  a  matter  of  charge  or  proof,  they 
were  properly  not  introduced  as  a  part  of  the 
original  articles  :  that  the  Court,  in  that  stage 
of  the  proceedings,  would  under  ordinary  cir- 
cumstances have  presumed  that  the  churchwar- 
den was  acting  in  discharge  of  his  public  duties. 
The  defence  had  alleged  that  the  Promoter  was 
acting  vexatiously  and  maliciously ;  and  these 
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Term, 
4tb  Setsimi. 

Bennett 

BONAKEB. 


1829.  presentments  the  Court  was  now  bound,  in 
Michaelmas  justice  to  the  chuTch warden,  to  admit,  as  repel- 
ling the  imputations  against  him,  and  as  pos- 
sibly bearing  materially  upon  the  question  of 
costs.  The  first  and  second  articles  were  there- 
fore admissible.  The  third  and  fourth  articles 
were  also  admissible,  as  directly  contradictory 
and  explanatory.  To  the  fifth  article,  and  the 
exhibit  explaining  the  entry  of  the  banns,  the 
Court  had  already  adverted ;  the  fact  charged 
was  undoubtedly  an  irregularity,  and  the  re- 
joining plea  gave  to  it  a  character  different 
from  that  ascribed  to  it  in  the  defensive  allega- 
tion; and  was  admissible  as  tending  to  rebut 
the  imputation  of  malicious  motives  in  the  ori- 
ginal charge.  On  the  whole,  the  Court  could 
not  anticipate  whether  the  charges  generally 
were  malicious;  and  though  reluctant  to  allow 
the  case  to  extend  itself,  it  was  bound  to  admit 
the  allegation. 


In  Easter  Term  the  cause  was  argued  upon 
the  effect  of  the  evidence  and  proofs  in  support 
of  the  several  pleas. 


Judgment. 

Sir  John  Nicholl. 

This  suit  is  brought,  under  letters  of  request 
from  the  Chancellor  of  Worcester,  by  William 
Bennett,  described  as  a  parishioner  and  Church- 
warden  of    Churchhoneyboume,     against    the 

charges  of  omis- 
sion or  irregaliritj  in  performing  di? ine  serrice,  being  sbown  generally  not  to  bo  **  wilhoat 
jost  oaaso :"  more  recent  charges,  being  oompletel j  rebntted  :  no  neglect  of  dutj  being  impnteA 
for  the  two  years  next  before  the  institntion  of  the  suit :  the  olergjman,  as  to  one  charge  of 
misoondnot,  haTing  erred  from  mistake  ;  and  as  to  two  of  the  remaining  eharges,  (one  of  which 
totally  misrepresented  the  fact,)  having  acted  properly — the  Coart  pronounced  the  articles  not 
proved  :  and,  as  no  (air  ground  for  a  suit  existed  at  the  time  of  its  institntion,  dismissed  the  defen- 
dant with  his  costs. 


In  a  criminal 
suit  agabst  a 
dergjman  of 
vnim  peached 
moral  charac- 
ter,— ^remote 
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Reverend  William  Baldwin  Bonaker,  the  Vicar       iBao. 
of  that  parish,  for  neglect   of  duty  and  other  bastbr  term, 
irregularities,  and  was  commenced  in  18518,  the    ^^^  seiiop. 
articles  being  brought  in  on  the  second  Session      bennbtt 
of  Michaelmas  term  in  that  year.  bonakm. 

The  heading  of  the  articles  sets  forth  the 
nature  of  the  offences  imputed,  and  the  pneser- 
tim  is  in  these  terms :  — "  for  neglect  of,  and 
irregularity  in,  the  performance  of  divine  of- 
fices as  Vicar  of  the  said  parish,   and   for 
**  indecently  and  irreverently  digging  the  soil 
''  or  ground  of  the  churchyard,  and  the  said 
''  parish,  and  thereby  disturbing  the  bodies  of 
"  the  dead  buried  therein,  and  for  other  irregu- 
''  larities  and  excesses."      The   prasertim    is  The  proHrtim 
always  construed  as  setting  forth  the  nature  of  ^ntuuiSto'tet 
the  principal  charges ;  the  general  words  as  ^^f^^^l^"^^ 
only  including  subordinate  charges  yusdem  ge-  charges --the 

[{eD«nl  words 
fi€rtS.  odIj  to  iDolade 

This,  then,   being  a  criminal  suit,  must  be  '^^^^^ 
proceeded  in  strictly :  the  chaises  must  be  laid  ^«^»»- 
in  such  a  detailed  and  specific  form,  that  the 
party  accused  shall  have  an  opportunity  of  con- 
tradicting or  explaining  them.    Innocence  is 
presumed  till  criminality  be  proved. 

In  this  case  the  articles,  in  their  whole  num- 
ber, consisted  of  twenty-seven ;  but  six  or  seven 
of  them  may  be  considered  rather  as  articles  of 
form  than  of  charge.  The  charges  may  be 
classed  under  four  heads:  —  1st,  Neglect  of 
performing  divine  service,  either  by  omission  or 
by  irregularity  in  time ;  2d,  Refusing  to  admi- 
nister private  baptism ;  3d,  Giving  a  false  cer- 
tificate of  the  publication  of  banns ;  4th,  Dig- 
ging up  graves  and  disturbing  the  bodies  of  the 
dead. 
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1880.  The  four  first  articles  plead  the  institution  of 

baster  Term,  Mr.  BonakerinMay  1817,  and  the  duties  which 
4th  setsiop,    attach  to  the  Incumbent.     Sixteen  articles,  from 
Bennett      the  fifth  to  the  twentieth  inclusive,  apply  to  the 
BoNAKER.     charges  of  omission  or  irregularity  in  the  per- 
formance of  Divine  Service — the  fifth  article 
stating  the  time  at  which  service  was  performed 
before  Mr.   Bonaker  became  the   Vicar;   the 
other  fifteen,  which  immediately  succeed,  speci- 
fying the  instances  of  neglect ;  and  twelve  of 
those  fifteen  articles  contain  instances  occurring 
in  the  winter  of  1824-5,  that  is  to  say,  between 
the  middle  of  September  1824,  and  the  middle 
of  April  1825.     The  eighteenth  article  pleads 
one  instance  on  Good  Friday  1826 ;  the  nine- 
teenth, that  in  one  instance  happening  in  Ja- 
nuary 1827,  there  was  no  service;  the  twen- 
tieth, that  in  February  1827,  on  two  occasions, 
there  was  evening  instead  of  morning  service  : 
so  that  the  great  bulk  of  the  ofiences  of  neglect 
of  duty  charged,  are  stated  to  have  occurred  in 
the  winter  of  1824-5.     The  refusal  of  private 
baptism  is  charged  to  have  been  made  in  Fe- 
bruary 1826;  the  offence  respecting  the  cer- 
tificate of  banns  in  November  1824,  and  the 
digging  up  the  churchyard  in  December  1826 
and  January  1827. 
ungth  of  tine,      Whou  the  articlcs  were  brought  in,  it  was 
not"iSoiwi  to «  strongly  complained  on  the  part  of  the  Defend- 
***f  **•  ^f?"'"'*  ant,  by  his  Counsel,  that  he  was  called  to  answer 

soit,  will  ladooe  ^     J  »  /•      i 

the  Court  to  id-  these  charges  four  years  after  most  of  them 
piuldoD,  in"'  were  alleged  to  have  happened.  The  Court  felt 
t^mAb^^  i"^  a  considerable  degree  the  justice  of  that  com- 
tradiotioii  or     plaint,  but  was  of  opinion  that  it  formed  no 

expluuiuon  of    -^  ^ 

eachipeciBc  legal  bar  to  the  prosecution.  All  the  Court 
***  *  could  do  was>  first  to  expect  clear  proof  of  the 
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charges,  it  being  a  criminal  suit;  and  secondly,        18^- 
on  the  part  of  the  defendant,  to  allow  of  gene-  bastbr  term, 
ral  explanation ;  for,  after  such  a  lapse  of  time,     4tb  seMion. 
it  was  hardly  possible  to  produce  direct  contra-      bbnnbtt 
diction  or  distinct  explanation  of  each  specific     boma'kei. 
charge  of  neglect  of  duty* 

The  Promoter  having,   in  support  of  these 
chaises,  examined  thirteen  witnesses,  the  De- 
fendant,  in  the  regular  course,  brought  in  a 
defensive  allegation.    It  is  not  necessary  to  de- 
tail its  averments  minutely,  but  it  stated  gene- 
rally— that  Churchhoneyboume  was  a  parish  of 
small  population ;  that  the  vicarage-house  had 
been  dilapidated,  and  that,  till  the  year  1825, 
Mr.  Bonaker  resided  at  Evesham,  with  the  per- 
mission of  the  Bishop,  and  that  he  performed 
the  duty  faithfully ;  that  he  raised   his  tithes 
from  30/.  or  40/.  to  120/.,  and  had  suits  for 
their  recovery  with  the  farmers ;  that  he  caused 
the  church  to  be  repaired,  and  rates  to  be  made 
for  the  purpose ;  that  in  consequence .  of  these 
circumstances  the  present  suit  was  vindictively 
instituted.    It  then  went  on  to  account  for  some 
irregularities — partly  from   the    difference    of 
clocks,  partly  from  the  roads  being  occasion- 
ally inundated,  and  partly  from  his  own  ill 
health,  he  being  subject  to  sudden  attacks  of 
sore  throat  and  disorders  of  the  trachea.     It 
alleged  that,  when  unable  to  attend,  he  always 
endeavoured  to  procure  the  assistance  of  some 
other  clergyman  ;  and,  when  time  allowed,  sent 
notice  to  the  parishioners.    It  also,  in  some 
instances,    offered  contradictions  or  explana- 
tions of  specific  offences  charged ;  not  only  of 
these  omissions  or  alterations  of  the  service,  but 
of  the  other  matters  alleged  against  him,   re- 
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1830.       specting  the  baptism,  the  certificate  of  banns, 
Easter  Term,  ^nd  the  digging  Up  of  the  chuTchyard. 
4th  setsioo.        ju  support  of  this  defence,  fifteen  witnesses 
Bennett     Were  examined. 

BoNAKBB.         From  the  natare  of  this  defence,  it  was  evi- 
dent that  the  character  and  motives  of  the  pro- 
secution would  be  involved ;  namely,  whether 
the  Promoter  was  proceeding  in  discharge  of 
his  official  duty,  or  whether  the  suit  was  brought 
vindictively,  on  account  of  these  disputes  about 
tithes  and  the  repairs   of  the   church.     This 
consideration  might  bear  in  two  ways  upon  the 
cause :  first,  it  might  assist  the  Court  in  forming 
a  more  correct  estimate  of  the  credit  of  the  wit- 
nesses ;  and,  in  the  next,  it  might  be  important 
in  deciding  the  question  of  costs — which  ques- 
tion, in  cases  of  this  sort,  forms  no  immaterial 
If,  in  *  criminal  part  of  the  justicc  of  the  case.     If  the  miscon- 
"iciearij  iwv-  duct  be   clcaxly  proved,   unaccompanied  with 
l'd"by!SramI  clrcumstauces  which  might  afford  any  probable 
suuceiofrea-    excusc  OT  reasouablc  explanation  of  the  facts, 

sonable  excuse  .  •  ,  •  n 

or  explanation,  thc  Court  Will  uot  inquirc  luto  the  motives  of 
Inmiog'the  pro-  the  Promotcr,  but  will  give  him  credit  for  acting 
r^nw  of  di;t"  from  a  sense  of  official  duty.  It  might,  how- 
wiii  not  inquire   eveVy  tuTU  out  otherwiso :  either  that  the  mis- 

into  bu  mo- 

tivee :  aiiur,  if  couduct  was  uot  pTOVcd ;  OT,  being  proved,  was 

the  miaconduot  /r»    •       ^i  ^    j    ^  j     ^.-l         /• 

be  not  proved;  Sufficiently  accounted  tor;  and  tneretore  a  re- 
^',*be*Mffic~^"  sponsive  allegation  was  given  in  by  the  Pro- 
entij  acconnied  motcr,   alleging — that  the  parish    had    made 

several  presentments  at  the  visitations,  setting 
forth  the  neglect  of  duty  and  other  charges,  and 
that  these  presentments  were  founded  upon  re- 
solutions of  vestry ;  that,  in  consequence  of  such 
presentments,  the  Bishop  had  signified  that  it 
was  the  duty  of  the  parish  to  proceed  against 
the  Minister  if  the  charges  were  true ;  that  no 
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floods  had  occurred  to  prevent  Mr.  Bonaker's       i^®^- 
attendance,  that  the  certificate  of  banns  was  raster  term, 
not  given  through  error,  and  that  the  banns    ^^  sewioa* 
book  had  been  altered.  bbmnbtt 

On  this  allegation  seven  more  witnesses  were  bomakbr. 
examined,  making  in  the  whole  thirty-five  wit- 
nesses. Numerous  interrogatories  were  admi- 
nistered on  both  sides :  the  evidence  is  become 
very  voluminous,  aud  consequently  the  suit  very 
expensive. 

In  this  state  of  the  subject,  it  is  proper  to 
examine,  first,  whether  the  criminal  charges  are 
proved ;  and,  secondly,  how  the  question  of  costs 
is  to  be  disposed  of. 

On  the  part  of  the  defendant  it  has  been  con- 
tended, not  only  that  the  charges  are  not  proved 
to  any  criminal  extent,  but  that,  upon  the  whole, 
the  defendant  has  been  a  meritorious  incum- 
bent. It  may  therefore  be  necessary  to  look 
shortly  at  the  state  of  the  parish  before  and  at 
the  commencement  of  Mr.  Bonaker's  incum- 
bency. 

Churchhoneyboume  is  a  very  small  parish  on 
the  extreme  verge  of  Worcestershire,  about  six 
miles  east  of  Evesham.  Cowhoneybourne  is  a 
chapelry  and  a  separate  parish  adjoining,  but 
in  a  different  county  and  diocese — viz.  Glou- 
cester. The  constitution  of  these  two  parishes 
is  not  very  clear.  Cowhoneybourne  pays  no 
tithes  to  the  Incumbent  of  Churchhoneyboume, 
raises  its  own  separate  rates,  and  seems  for- 
merly to  have  belonged  to  the  monastery  of 
Evesham.  The  chapel  is  now  in  ruins;  or,  as 
described  in  Bacon's  Liber  Regis,  "  it  is  as  de- 
"  secrated  and  converted  into  a  private  dwelling, 
'*  and  now  the  inhabitants  contribute  to  the  re- 
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1830.       «  pairs  of  the  Church  at  Churchhoney bourne." 

Easter  tbrm,  Whether   this    is   done  under  some  composi- 

4th  sesMon.     ^Jqh^  j^  chcapcr  than  supporting  its  own  cha- 

bemnbtt  pel,  is  not  in  evidence  ;  but  the  institution  does 
BoNAKER.  ^^^  mention  that  the  chapelry  is  annexed  to 
Churchhoneybourne ;  and  whether,  as  it  pays  no 
tithes,  the  cure  of  souls  is  strictly  and  legally 
in  the  Vicar  does  not  clearly  appear :  by  usage, 
however,  the  inhabitants  of  the  chapelry  at- 
tend public  worship  at  Churchhoneybourne. 

The  former  Incumbent,  the  Reverend  Thomas 
Williams  was  also  the  patron,  and  is  described 
of  Bere  Regis,  Dorsetshire.  His  curates  in  suc- 
cession were  two  gentlemen  of  the  name  of 
Mould,  father  and  son,  who  held  the  curacy 
about  forty  years.  Mr.  Mould,  the  son,  now 
sixty-three  years  of  age,  has  been  examined, 
and  states,  '^  that  during  the  forty  years  he  and 
*'  his  father  served  the  church,  he  never  saw  nor 
"  heard  of  the  Vicar,  Mr.  Williams,  being  within 
"  the  parish."  A  resident  Incumbent  was  there- 
fore an  advantage  the  parish  had  not  possessed 
for  at  least  forty  years  before  Mr.  Bonaker's 
time.  Mr.  Mould  was  offered  the  living,  but  he 
declined  to  accept  it,  and  Mr.  Bonaker,  who 
succeeded  Mr.  Mould  as  curate  for  two  or  three 
years,  at  length  in  1817  accepted  the  living  and 
became  Incumbent. 

What  was  the  state  of  the  living  at  that  time  ? 
First  the  Church  itself  was  so  much  out  of  re- 
pair  that  it  required  a  rate  of  lis.  in  the  pound 
in  Churchhoneybourne,  and  ds.  in  the  pound  in 
Cowhoneyboume  to  repair  it,  to  build  a  new 
buttress  for  the  support  of  the  tower,  and  to 
make  other  repairs  to  the  fabric  and  different 
parts  of  the  church.    Secondly,   the  Vicarage 
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House  had  never,  as  far  as  appears,  been  inha-       ^^^' 
bited  even  by  a  curate,  and  is  described  as  re-  eastbr  tbrm, 
duced  to  a  dilapidated  cottage,  let  at  a  rent  of    ^^  sefian. 
about  3/.  a  year  :  and  the  witnesses  state,  and     bbnmbtt 
among  others  Mr.  Mould,  that  it  was  at  one    bomakbr. 
time  used  as  a  Methodist  meeting-house  ;  and, 
as  I  understand  the  evidence,  at  the  time  when 
he  was  curate:  so  that  there  were  Methodist 
meetings  even    before   Mr.  Bonaker's   incum- 
bency.    Mr.  Mould,  on  the  first  article,  thus 
deposes  : — "  When  Mr.  Bonaker  became  Vicar,- 
"the  Vicarage-house  was  a  mere  dilapidated 
"  cottage,  and  wholly  unfit  for  any  clergyman 
"  to  dwell  in :  Deponent,  who  was  curate  to  Mr. 
"  Williams,  the  late  incumbent  and  patron,  re- 
"  members  when  the  Vicarage-house  was  used  as 
**  a  Dissenting  Meeting-house^  by  a  very  low 
"  order  of  people,  and  itinerant  preachers  used 
"  to  preach  at  it." 

It  is  laid  in  the  fifth  article,  "  that  for  many 
"  years  before  Mr.  Bonaker  was  instituted,  the 
"  service  was  performed  every  Sunday  during  the 
"  winter  months  at  eleven  in  the  morning,  and 
"  during  the  summer  months  alternately  at 
"  eleven  in  the  morning  and  three  in  the  after- 
"  noon."  No  arrangement  could  be  more  proper. 
Eleven  was  as  early  an  hour  perhaps  as  in  this 
dairy  district  the  families  and  servants  of  the  far- 
mers could  get  ready  for  church  ;  and,  in  the  long 
days  of  summer,  alternate  evening  service  was 
proper  as  giving  a  better  opportunity  to  sotne 
to  attend.  But  is  the  article  true  or  false? 
Was  this  proper  arrangement  existing  previ- 
ously as  laid  in  the  article,  or  was  it  made  by 
Mr.  Bonaker  ?  Mr.  Mould  thus  deposes  on  the 
fifth  article  : — **  He  was  curate  at  Churchoney- 
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1830.       *<  bourne  twice :  the  latter  time  was  for  about 

eastbr  Term,  **  ^^  ^^  five  ycars  previous  to  Mr.  Bonaker  un- 

4th8eMioD.    a  dertaklug  ihe  curacy.     When  deponent  un- 

bbnnbtt      ^^  dertook  the  curacy  on  the  latter  occasion,  he 

BoNAKBR.     "  was  curate  of  Aston  Subedge  and  Childswick* 

**  ham,   and  was  therefore  compelled  to  make 

**  the  best  arrangement  he  could  for  the  regular 

**  performances  of  the  church  service  at  each  of 

**  the  three  churches.     With  this  view  deponent 

'^  on  one  Sunday  began   the  service  at  ten  at 

*•  Childswickham,  then  went  to  Aston,  and  af- 

"  terwards  to  Churchhoneyboume,  and  perform- 

*^  ed  the  duty  there  at  about  half-past  two :  on 

'*  the  following  Sunday  he  commenced  the  ser- 

**  vice  at  Churchhoneybourne  at  ten ;  then  went 

*'  to  Aston,  and  then  to  Childswickham.     Thus 

"  he  went  on  through  the  year.     Deponent  did 

"  not  reside  in  either  of  the  three  parishes*" 

And  on  the  thirty-third  interrogatory :  — 
•*  When  first  he  became  curate  of  Churchhoney- 
'*  bourne,  he  continued  his  father's  habit  by 
''  doing  duty  constantly  in  the  afternoon,  a  little 
"  after  twelve  on  one  Sunday,  and  at  one  on 
**  the  following,  and  so  alternately  the  year 
^' round.  He  has  found  the  waters  out  at 
**  Churchhoneybourne,  so  that  he  could  not  get 
"  over ;  but  he  several  times  persevered,  not  be- 
^ '  ing  a  timid  rider,  and  sometimes  got  through : 
**  at  other  times  he  got  to  the  church  by  a  cir- 
**  cuitous  route ;  but  he  was  then  on  the  Church- 
*^  honeybourne  side,  and  could  do  so,  while 
"  those  at  Cowhoney bourne  could  not  get  over." 
Fletcher,  a  witness  in  support  of  the  articles, 
confirms,  in  answer  to  the  fifth  interrogatory, 
this  part  of  Mr.  Mould's  evidence ;  and  says, 
*'  that  Mr.  Bonaker  fixed  the  hours  and  times  of 
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"  performing   Divine    Service  now  in    use  at       ^8*^- 
"  Churchhoneybourne."  baster  tehm, 

So  that  up  to  Mr.  Bonaker's  incumbency,  the    ^ib^ion. 
duty  was  performed  either  at  ten  or  at  half-past      bennett 
two,  by  a  Curate  serving  two  other  churches     bomaker, 
and  not  residing  in  either  of  the  three  parishes  : 
and  for  many  years,  the  evening  service,  "  be- 
"  cause  it  was  shorter,"  was,  according  to  the 
evidence  of  Fletcher,  alone  used  by  the  elder 
Mr.  Mould,  and  was  performed  by  him  about 
twelve  or  one  o'clock :  so  that  neither  the  Li- 
tany, nor  the  Communion  service,  nor  the  Com- 
mandments, nor  the  Epistle  and  Gospel  of  the 
day,  were  ever  read  to  these  parishioners. 

Here,  then,  was  a  Church  extremely  out  of  re- 
pair requiring  the  tower  to  be  buttressed  up  : 
here  was  a  Vicarage-house  dilapidated,  used  as 
a  meeting-house  or  a  cottage :  and  here  was  the 
duty  performed  in  the  manner  just  referred  to  : 
and  yet  there  were  no  complaints : — how  is  that 
to  be  accounted  for  considering  the  present  pro- 
ceedings ? 

The  parish  is  in  an  agricultural  district  and 
consists  principally  of  dairy  farms.  It  seems  at 
one  time  to  have  been  occupied  by  four  farmers 
and  there  may  now  be  five  or  six.  None  of  them 
were  very  rigid  religionists — none  of  them,  except 
one,  ever  went  to  the  Sacrament — none  of  them 
prevented  their  servants  from  following  their 
ordinary  occupations  throughout  Good  Friday. 
The  fabric  of  their  church  or  the  residence  of 
their  minister  did  not  occupy  their  attention ; 
but  there  was  another  circumstance  which  ac- 
companied this  acquiescence.  The  incumbent, 
resident  in  Dorsetshire,  not  only  did  not  trouble 
them  with  his  presence,  but  he  did  not  trouble 

VOL.  III.  D 
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1830.      them  about  his  tithes — he  was  content  to  ac- 
eastbr  tbrm,  cept  about  one- third  of  what  was  legally  his 

4th  SwMon.      ^^^ 

Bennett  When  Mr.  Bouaker  becomes  Incumbent,  he 
BoNAKEi.  it  is  that  arranges  the  time  of  duty  in  the  pro- 
per manner  stated  in  the  fifth  article :  he  did 
not  at  first  reside,  but  he  did  the  duty  himself ; 
nor  does  it  appear  that  he  served  any  other 
church ;  his  vicarage-house  was  dilapidated  ; 
his  father,  an  old  gentleman  who  had  been  in 
the  medical  profession,  and  was  in  very  advanc- 
ed age,  lived  at  Evesham  five  or  six  miles  off^: 
Mr.  Bonaker,  his  only  child,  resided  there  with 
him  and  did  the  duty  from  thence.  The  Bi- 
shop of  Worcester,  in  1818,  granted  him  his  li- 
cence for  non-residence  for  three  years,  which 
was  for  as  long  a  period  in  one  licence  as  the 
statute  allows.  It  does  not  appear  that  the 
Bishop  made  it  a  condition  that  Mr.  Bonaker 
should  in  the  meantime  repair  the  Vicarage 
House,  and  then  reside.  That  licence  expired  on 
the  31st  of  December  1821 ;  and  it  should  seem, 
from  the  Bishop's  letter  in  1822,  that  Mr.  Bo- 
naker applied  for  a  renewal  of  this  licence. 
The  Bishop's  letter,  dated  oh  the  27th  of  Ja- 
nuary 1822,  requires  the  state  of  the  Glebe 
house  to  be  particularized  : — "  The  Bishop  of 
'*  Worcester  wishes  to  have  the  circumstances 
**  of  the  unfitness  of  the  Glebe  house  at  Church- 
"  honeybourne  specified." 

Though  no  new  licence  appears  to  have  been 
granted,  the  Bishop's  sufferance  is  necessarily 
to  be  inferred.  The  Bishop,  and  the  Bishop 
alone,  had  a  right  to  issue  a  monition,  and  to 
call  him  into  residence.  Whether  he  was  now 
required  to  repair  the  Vicarage,  or  when  the 
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vicarage  was  repaired,  does  not  exactly  appear :       1830. 

but  it  was  repaired  and  made  "  quite  a  different  kastee  trrm. 

"  place  :"  and  in  1825  the  Bishop  requires  him    4th  seMio». 

to  reside,  and  he  does  reside.     On  the  1st  of     bennbtt 

June  1825,  the  Bishop  writes  to  Mr.  Bonaker  :     BoNrkBR. 

''  If  you  are  not  resident  by  the  end  of  this 

*'  month,  I  shall  proceed  for  the  purpose  of  en- 

"  forcing  your  residence."    And  again  on  the 

9th  of  July  in  the  same  year :  "  In  answer  to 

"  two  letters  from  you,  I  have  to  state  that,  in 

''case  you  are  not  resident  in  your  house  at 

"  Churchhoney bourne  before  the  expiration  of 

''  the  week  after  next,  I  shall  immediately  send 

"  to  you  a  monition  which  I  have  directed  to 

"  be  made  out  if  requisite." 

Here,  then,  the  Bishop  will  no  longer  extend 
his  indulgence.  Before  this  time,  however,  it  is 
pretty  evident  John  Groves'  complaint,  sent  to 
Mr.  Clifton,  the  Secretary,  to  be  laid  before  the . 
Bishop,  had  reached  his  Lordship :  but  I  must 
infer  that  until  that  time  Mr.  Bonaker  was  re* 
siding  at  Evesham  at  his  father's  house,  and 
was  doing  the  duty  from  thence,  by  the  Bishop's 
sufferance. 

It  is  necessary  to  see  what  had  happened  in 
the  meantime.  Mr.  Bonaker  had  not  only  got 
the  church  repaired,  but  he  had  raised  his  tithes, 
and  had  been  in  a  state  of  law  and  warfare  with 
his  parishioners  on  that  subject.  The  tithes, 
which  before  did  not  produce  40/.  a  year,  were 
now  raised  to  120/.  This  the  Vicar  had  a  per- 
fect right  to  do :  the  tenth  part,  or  its  equiva- 
lent, was  as  much  his  property  as  the  other  nine^ 
parts  were  the  property  of  these  farmers,  and  if 
they  had  been  allowed  to  pocket  above  one  half 
of  what  legally  belonged  to  the  former  incum- 

d2 
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1830.  bent,  they  had  no  just  grounds  nor  honest  right 
.eastee  Term,  to  Tesist  the  future  payment  of  what  was  legally 
4th  seiiioD.  due  to  Mr.  Bonaker.  The  Court  does  not  mean 
Bennett  to  applaud  the  exacting  the  utmost  penny — far 
from  it :  reasonable  compromise  and  fair  com- 
position may  be  much  more  expedient  and  pro- 
per, but  these  tithes  were  not  obtained  by  mu- 
tual accommodation.  In  order  to  enforce  pay- 
ment, recourse  to  the  law  was  repeatedly  neces- 
sary, and  great  animosity  was  unfortunately 
produced.  Besides  this,  it  happened  one  Sun- 
day that  Mr.  Henry  Grove  being  at  church  (it 
should  seem  that  he  was  churchwarden  at  the 
time),  and  laughing  during  the  sermon,  Mr. 
Bonaker  stopped  and  said,  ''  that  those  who 
"  could  not  conduct  themselves  properly  had 
"  better  leave  the  church,"  upon  this  Mr.  Grove 
took  up  his  hat  and  walked  out.  The  circum- 
stance is  admitted  on  the  cross-examination  of 
more  than  one  of  the  Promoter's  witnesses. 
SoUis,  for  instance,  on  the  fifteenth  interroga- 
tory, says  :  "  He  was  present  at  Churchhoney- 
"  bourne  Church  about  four  or  five  years  ago, 
"  as  he  best  recollects  the  time,  and  Henry 
"  Grove  was  also  present.  Respondent  remem- 
"  bers  that  Mr.  Bonaker,  during  sermon,  as  he 
"  believes,  said  '  that  those  who  could  not  be- 
"  have  themselves  decently  might  leave  the 
**  church  f  he  did  not  name  any  one,  but  re- 
"  spondent  well  recollects  that  Henry  Grove 
**'  took  his  hat,  and  immediately  walked  out  of 
"  church." 

Without  entering  into  further  particulars,  it  is 
quite  manifest  from  the  evidence  that  the  farmers 
in  this  parish  felt  a  strong  animosity  against 
Mr.  Bonaker.    They  began  by  making  verbal 
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complaints  at  the  visitation  against  Mr.  Bona-  1^30. 
ker  for  neglect  of  duty,  A  cousin  of  Henry  eastrr  tebm, 
Grove  (John  Grove)  who  had  been  a  farmer,  ^^  swsjob. 
who  had  failed  in  1816,  left  the  parish 'and  re-  bbnnett 
turned  to  keep  a  school  at  Cowhoneyboume 
in  1823,  began  a  journal  in  September  1824, 
and  noting  down  whenever  no  service  was  per- 
formed, or  whenever  it  was  too  early  or  too  late, 
or  whenever  there  was  evening  instead  of  morn- 
ing service :  and  he  sent  an  account  of  this  to 
Mr.  Clifton,  a  proctor  at  Worcester,  who  is  also, 
as  I  have  observed,  the  Bishop's  secretary,  and 
desired  him  to  lay  it  before  the  Bishop.  In 
1825  there  were  meetings  of  the  farmers ;  and  a 
presentment  was  agreed  upon,  sent  round  and 
signed.  This  course  does  n<9t  seem  to  me  such 
as  would  have  been  pursued,  if  the  real  object 
had  been  to  get  the  service  more  regularly  per- 
formed. No  remonstrance  appears  to  have  been 
made  to  Mr.  Bonaker:  no  notice  given  him, 
if  he  did  not  attend  regularly,  or  assign  some  sa- 
tisfactory reason  in  explanation,  that  John 
Grove,  who  as  schoolmaster  regularly  with  his 
boys  attended  church,  would  lay  the  journal, 
which  he  kept,  before  the  Bishop.  The  farmers 
did  not  call  a  regular  vestry  and  give  Mr.  Bo- 
naker notice  to  attend  in  order  to  afford  him  an 
opportunity  of  explaining  the  cause  of  his  ab- 
sence or  delay :  but  they  held  these  meetings 
among  themselves,  and  Mr.  Bonaker  having 
once  come  in,  they  adjourned  the  place  of  meet- 
ing to  a  neighbouring  meadow.  These  pa- 
rishioners, having  been  compelled  to  pay  their 
full  tithes,  had  an  undoubted  right  to  expect  in 
return  a  careful  and  punctual  performance  of 
the  service  of  the  church,  unless  the  minister 
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1830.      was  prevented  by  reasonable  cause:  but  the 

eabter  Term,  couTse  of  proceeding  seems  more  calculated  to 

4tb  8e«»ion.    eutrap  and  to  punish  than  really  to  enforce  the 

Bennett     performance  of  clerical  duties — more  to  avenge 

the  past  than  to  correct  the  future. 

At  length  in  June  1826,  Henry  Grove,  being 
then  churchwarden,  gave  in  a  presentment  con- 
taining an  enumeration  of  all  the  chaiges  re- 
corded in  John  Grove's  journal  from  the  19th 
of  September  1824,  and  whatever  else  could  be 
collected  in  the  way  of  accusation.  That  pre- 
sentment was  laid  before  the  Bishop  of  the  Dio- 
cese ;  and  the  Bishop  very  properly  directed 
his  Secretary  to  inquire  into  the  truth  of  these 
charges. 

In  July  1826,  the  Secretary  went  to  Church- 
honey  bourne,  and,  had  he  been  satisfied  of  the 
truth  of  these  charges,  and  that  they  could  be 
proved,  that  was  the  time  to  have  instituted  the 
suit,  if  that  were  deemed  necessary  to  enforce 
more  punctuality  —more  especially,  as  almost 
all  the  instances  of  neglect  of  duty  were  sug- 
gested to  have  taken  place,  nearly  two  years 
before  this  investigation.  Mr.  Bonaker  was 
then,  in  June  1826,  become  a  resident  incum- 
bent ;  and  if  proceedings  were  not  immediately 
commenced  they  could  only  be  justly  delayed  in 
order  to  see  whether  this  interference  of  the 
Diocesan  would  correct  the  conduct  complained 
of,  or  whether  the  neglect  would  be  persisted  in. 
It  will  become  necessary  then  for  the  Court  to 
consider  what  are  the  proofs  and  explanations 
of  those  transactions  before  July  1826,  and  what 
there  was  subsequently  to  justify  the  commence- 
ment of  the  suit  two  years  afterwards.  As  to 
the  specific  facts  charged  from  September  1824  to 
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March  or  April  1826,  detailed  in  articles  six  to       ^®30. 
seyenteen  inclusive,  the  only  witness  who  pre-  easter  term, 
tends  to  be  able  to  prove  them  as  laid,  is  John    ^^  s^mjo"* 
Grove  with  the  assistance  of  his  journal.  bemnbtt 

Now  John  Grove,  the  cousin  of  Henry  Grove,  bomaker. 
has  been  so  active  in  collecting  this  evidence — in 
applying  to  the  witnesses  for  a  year  or  two — ^in 
attending  the  commission  and  being  joint  agent 
with  Mr.  Clifton — that  it  is  hardly  possible  to 
designate  a  more  hostile  and  prejudiced  wit- 
ness: and,  upon  again  carefully  perusing  his 
evidence,  I  find  several  circumstances  in  that 
evidence  which  induce  me  to  listen  to  it  with 
great  doubt  and  caution. 

The  sixth  and  eighth  articles  lay  the  charges  to  MMtitote  io 
to  have  been  neglect  of  duty  "  without  just  ^J^^J^^^^f 
"  cause :"  and  to  be  criminal  ne&lect  requiring  dutj  wqairing 

^  ,  <»  .  ceniareaodcor- 

censure  and  correction,  it  must  be  "  without  just  wouon,  there 
"  cause  :"  but,  on  the  other  hand,  it  is  true  that  withoiit  ^wt^ 
if  the  fact  of  omission  or  irregularity  be  proved,  j^""och  mum" 
the  law  will  from  the  fact  infer  the  absence  of  !>•  ••»«r^»'  /**• 

•11  %  t  All    l«w Will  infer 

^' just  cause"  until  such  a  cause  be  shown.  AH  iuabsenoe. 
that  is  correct :  but  then  it  comes  to  the  ques* 
tion,  whether  the  Promoter's  own  witnesses  do 
not  upon  cross-examination  furnish  evidence  of 
probable  cause.  It  is  difficult  to  say  that,  upon 
reading  their  evidence  alone,  there  are  grounds 
to  pronounce  the  articles  proved,  or  to  pronounce 
that  they  do  not  sufficiently  negative  that  the 
omissions  and  irregularities  were  not  ''  without 
"  just  cause."  If  there  be  a  doubt,  the  defendant 
in  a  criminal  suit  is  entitled  to  the  benefit  of  it, 
and  the  Court  is  never  to  lose  sight  of  the  cir- 
cumstance, that  the  defendant  is  called  to  an- 
swer these  charges  four  years  after  the  facts  are 
alleged  to  have  taken  place.    The  witnesses  of 
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1830.       the  Promoter  admit  that  Mr.  Bonaker  is  liable 
Easter  Term,  *<>  attacks  of  cold  and  hoarseiiess,  that  the  clerk 
4th  sesrioB.    jjg^g  sometimes  been  obliged  to  read  the  lessons 
Bennett     for  him,   that  he  could   sometimes  hardly  be 
Bonaker.     heard,  that  whenever  he  was  wholly  prevented, 
or  some  other  person  attended  for  him,  he  sent 
over  notice  to  the  clerk  or  to  the  churchwarden 
in  order  that  the  fact  might  be  communicated 
to  the  parishioners.  Even  on  Good  Friday  1825, 
(when  it  is  charged  in  the  articles  that  there 
was  no  Divine  Service  at  Churchhoneybourne) 
though  the  farmers  made  their  men  work,  and 
only  a  very  few  persons  probably  would,  accord- 
ing to  the  evidence  of  John  Yeamans,  have  at- 
tended the  church,  Mr.  Bonaker  was  anxious 
to  get  the  duty  done.     Thomas  Yeamans  upon 
the  sixteenth  article,  on  the  part  of  the  Promoter, 
says — **  He  well  recollects  that  on  the  morning 
'*  of  Good  Friday  1825,  (for  in  that  year  depo- 
'*  nent  looked  after  Mr.  Bonaker's  nag),  he  as- 
"  sisted  in  ringing  the  bells  for  morning  service 
**  at  Churchhoneybourne ;  bells  were  rung  at 
''  eight  and  at  nine ;  and  it  was  expected  that 
"  service  would  begin  at  eleven.     After  ringing 
"  the  bells,  deponent  went  to  work  in  the  Vicar- 
*'  age  garden,  and  while  there  Mr.  Bonaker's 
"  servant,  in  the  hearing  of  deponent,  told  the 
*'  parish  clerk  that  there  was  not  to  be  any  ser- 
''  vice  on  that  day,  for  that  his  master  could  not 
"  come  from  Evesham.     The  servant  also  said, 
"  that  he  had  been  to  the  Rev.  Mr.  Bloxham  ;  but 

• 

*'  that  he  (Mr.  Bloxham)  was  not  able  to  come.' 
"  Deponent  does  not  recollect  that  any  congre- 
**  gation  assembled  in  church  on  that  day :  he 
**  believes  that  the  clerk  gave  notice,  by  calling 
"  at  houses,  that  service  would  not  be  perform- 


V. 
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"  ed."    And  Mrs.  Roper,  a  witness  for  the  de-       ib30. 

fendant,  deposes  on  the  13th  article  of  his  plea,  eastrb  term, 

"  that  Mr.  Bonaker,  the  father  of  the  Rev.  Mr.    ^thscsiioD. 

"  Bonaker,  was  so  ill  on  the  Good  Friday  of     bennett 

"  1825,  that  the  Rev.  Mr.  Bonaker  could  not 

"  and  did  not  leave  him  ;  that  the  old  gentleman 

"  was  75  years  of  age,  and  the  Reverend  Mr. 

"Bonaker,   his  only  child,  remained  with  his 

"  father  at  his  particular  desire  ;  but  deponent 

"  is  certain  that  some  one  was  spoken  to  to  do 

'*  duty  for  him  though  it  might  have  happened 

**  no  one  could  attend.     On  Good  Friday  1826, 

"  he  was  prevented  by  his  own  illness;  but,  from 

"  his  regularity  and  punctuality  in  all  his  cleri- 

"  cal  duties,  deponent  is  quite  positive  that  he 

"  had  engaged  some  friend  to  do  his  duty  for 

"  him  if  any  person  could  be  found  to  do  it ; 

"  and  if  Mr.  Bonaker  knew  that  no  person  could 

"  attend  for  him,  she  is  certain  that  he  sent  word 

**  to  the  clerk  or  churchwarden  to  let  the  pa- 

**  rishioners  know." 

That  other  clergymen  often  attended  and  did 
the  duty  for  Mr.  Bonaker,  and  that  the  brooks 
were  liable  to  be  flooded,  is,  I  think,  clearly 
proved.  SoUis,  for  example — one  of  the  Pro- 
moter's own  witnesses, —  in  his  deposition  upon 
the  ninth  article  "  remembers  two  Sundays  on 
'*  which  there  was  no  service  in  the  morning.  One 
"  was  a  very  rainy  day,  and  on  the  other  there 
"  was  a  flood,"  and  this  evidence  he  confirms  by 
his  answer  to  the  eighth  interrogatory. 

Robins  also,  the  parish  clerk—  another  of  the 
Promoter's  witnesses,  says,  upon  the  same  in- 
terrogatory :  "  that  the  road  is  baddish  in  win- 
*'  ter,  and  sometimes  flooded  in  parts  as  high  as 
"  the  saddle  flaps :  the  people  from  Cowhoney- 
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^^^'      "  bourne  are  sometimes  prevented  by  the  floods 
BA8TER  Term,  ''  in  the  winter  from  coming  to  church,  but  not 
4ih^oD.     .*  ^^yy  often."    Yet  it  is  pleaded  that  the  road 
Bennett     to  the  church  was  uever  rendered  impassable  by 
BoNAKBR.     floods ;  and  John  Grove  says  he  was  never  pre- 
vented by  floods  from  taking  his  boys  to  church. 
They  also   admit  that  the  clocks  at  Church- 
honeyboume  were  irregularly  kept ;  that  there 
was  no  parish  clock ;  and  that  the  farmers  gene- 
rally kept  their  own  clocks  in  advance  in  order 
to  get  their  men  earlier  to  work. 

Under  such  circumstances  where  a  clergyman 
is  in  ill  healthy  where  there  are  so  few  clergy 
that  it  is  necessary  to  allow  the  same  clergyman 
to  serve  two  or  three  Churches,  is  it  possible  to 
prevent  occasional  alterations  of  the  time  of 
service,  or  occasionally  even  total  omission  of 
duty  ?  All  that  a  minister  so  circumstanced  can 
do,  is  to  send  notice,  as  soon  as  he  can,  to  his 
parishioners  to  obviate  disappointment  and  wait- 
ing; and,  if  possible,  to  get  another  clerical 
friend  to  do  the  duty,  though  it  may  often  hap- 
pen that  he  can  only  obtain  that  assistance  at  a 
different  time  of  the  day.  Any  omission  or  ir- 
regularity should,  if  possible,  be  avoided :  the 
service  ought  to  be  performed  constantly  and 
punctually :  but  irregularities,  arising  from  rea- 
sonable causes  and  accidents,  however  to  be  re- 
gretted, are  widely  different  from  those  which 
require  to  be  criminally  prosecuted^  and  to  be 
visited  with  ecclesiastical  censures  and  an  ex- 
pensive suit. 

Upon  the  explanations  therefore  afibrded  by 
the  Promoter's  own  witnesses,  the  wilful  negli- 
gence seems  in  a  great  degree  to  be  negatived  : 
but,  upon  the  evidence  of  the  defendant's  wit- 
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nesses,  the  charges  are  still  more  satisfactorily       ib^- 
repelled  ;  not  indeed  in  all  instances  by  direct  baster  term, 
disproof  of  each  charge — for  the  charges  are  too    ^^  sewkm. 
remote  to  expect  a  specific  contradiction, — ^butby     bbnnbtt 
showing  that  this  Clergyman,  instead  of  wil-     bo/Arr. 
fully,  or  capriciously,  or  carelessly,  omitting  his 
duty,  was  most  anxious  for  the  due  performance 
of  it.    When  he  was  prevented  by  illness  from 
going  to  do  his  own  duty,  he  was  most  desirous 
and  spared  no  pains  to  provide  a  substitute,  and, 
as  I  have  remarked,  to  send  previously  to'  the 
Clerk  to  give  the  parishioners  notice   of  the 
change  of  time. 

It  is  no  immaterial  fact  that  no  imputation  is 
attempted  to  be  made  against  Mr.  Bonaker's 
moral  and  religious  character.  On  the  contrary 
his  character  in  those  respects  is  spoken  to,  in 
high  terms,  by  witnesses  in  no  degree  mixed  up 
with  the  feuds  of  this  parish ;  by  Mr.  Rudge, 
the  sheriff  of  the  county, — Mr.  Murrel,  a  banker 
at  Evesham — ^by  the  Reverend  Mr.  Mould  and 
by  others  ;  and  by  the  very  fact  that  so  many 
of  his  reverend  brethren  assist  him  in  doing  his 
duty.  Upon  this  part  of  the  case,  without  en- 
tering into  a  statement  of  each  particular  charge^ 
the  Promovent  appears  to  me  to  have  failed  in 
estabUshing  omission  or  irregularity  in  perform- 
ing the  service  *'  without  just  caus6." 

But  how  stand  the  charges  after  July  1826, 
when  Mr.  Clifton  had  been  there  by  the  Bishop's 
desire,  and  after  Mr.  Bonaker  had  become  a 
resident  incumbent  ?  Since  that  time  only  three 
circumstances  are  specified.  One  is,  that  no 
service  was  performed  on  the  28th  January  1827  ; 
the  others,  that  there  was  service  in  the  even- 
ing, instead  of  morning,  on  the  4th  and  1 1th  of 
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1830.       February,  —  three  successive  Sundays   in   the 


Easter  Term,  ^ery  sevcrest  seasou  of  the  whole  year,  and  Mr. 
4th seMion.     Bonakci  was  then  resident:    this  alone  ren- 
bennbtt      ders  it  probable,   that  Mr.  Bonaker  was  pre- 
bonI'ker.     vented  by  illness.    What^  then,  is  John  Grove's 
own  entry? — And  there  is  no  reason  for  think- 
ing he  would  make  it  more  favourable  than  was 
the  fact : — On  the  19th  article  that  entry  is  thus 
stated  : — "  No  service,  Mr.  Bonaker  is  ill" — not 
entering  in  his  journal  the  illness  as  a  report — 
as  a  doubtful  fact — ^but  as  the  fact.     He  goes  on 
upon  the  20th  article,  *' Referring  to  hisjour- 
"nal:  *  4th  February   1827.     Service   at   two. 
**  *  Reverend  Mr.  Keysall.     On  the  11th  of  the 
"  same  month.     At  one  o'clock.     Reverend  Mr; 
"  Fowle.     Notice  from  the  clerk  for  one.'    De- 
"  ponent  knows  that  on  Saturday  evening,  the 
"  3d  of  February,  the  clerk  gave  him  notice  that 
"  service  would  not  begin  on  the  following  day 
"  until  two."    The  performance  then  of  the  two 
services  in  the  afternoon  instead  of  the  morning, 
on  the  4th  and  11th  of  February,  by  two  differ- 
ent clergymen,  and  with  due  notice  given — evi- 
dence of  itself  that  there  was  no  wilful  neglect 
nor  omission, — is  a  complete  acquittal  of  these 
later  charges.      And   all  the  Promoter's  wit- 
nesses admit,  that  for  the  last  two  years  or  more 
there  is  no  ground  of  complaint ;  and  the  con- 
gregations are  improved. 

Robins,  on  the  24th  article,  deposes  *^  that  for 
"  the  last  two  or  three  years  Mr.  Bonaker  has. 
"been  very  regular  in  the  performance  of  ser- 
"  vice  on  Sunday  at  the  church :  that  is  to  say, 
"  after  Mr.  Clifton  enquired  about  it." 

Several  others  speak    to  the    same    effect. 
Even  John  Grove  admits,  that  Mr.   Bonaker 
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was  more  regular :   and  the  absence  of  entries     -  1830. 
in  his  journal^  except  those  already  noticed,  is  easter  term. 

conclusive.  ^th  Senion. 

That  during  the  former  period  the  congrega-      benhett 
tion  was  diminished  is  true:   but  the  farmers     BoNlkER. 
had  quarrelled  and  were  at  war  with  the  incum- 
bent, —  and  they  staid  away  :  and  their  example 
and  influence  induced  the  cottagers  to  do  so. 
It  unfortunately  happens  that  in  this  little  re- 
mote parish  no  person  of  liberal  education  is  re- 
sident, —  five  or  six  farmers  are  the  heads  of 
the  parish  —  they  are  unable  to  avoid  mixing 
up  these  paltry  disputes,  about  their  pecuniary 
and   temporal    concerns,    with   their   religious 
duties, — because  the  clergyman  enforces  his  just 
dues  they  absent  themselves  from  church, — and 
the  cottagers  (and  all  the  cottages  in  Church- 
honeybourne  belong  to  the  Promoter  William 
Bennett)  are  employed  by  the  farmers,  and  they 
unite.     Mr.  Hale,  one  of  the  farmers,"  did  in  the 
earlier  stages  join  in  the  complaints  of  neglect 
of  duty :   but,  upon  further  enquiry  and  expla- 
nation, and  upon  Mr.  Bonaker  having  become 
resident  and  performing  his  duty  thus  regularly, 
he  withdrew  from  the  prosecution,  and  has  given 
notice  that  he  will  oppose  the  making  of  any 
rate  for  paying  the  expences.     The  notice  which 
is  produced  is  dated  before  the  articles  were 
given  in. 

There  does  not  appear  any  great  inconsis- 
tency or  want  of  candour  in  this  course :  it  is 
only  to  be  regretted  that  in  1828  after  Mr. 
Bonaker  had,  as  resident  incumbent,  been  doing 
his  duty  properly,  these  other  persons  did  not 
give  up  all  thoughts  of  the  present  prosecution. 


Bona  K  BR. 
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1830.      But,  before  proceeding  to  that  consideration,  it 
Easter  tbrm,  ^^Y  ^^  proper  just  to  noticc  the  other  charges. 
4UiSe««oB.        In  regard  to  the  next  subject  of  charge,— the 
BBNiiBTT     refusal  to  baptize    an  infant  brought  to  his 
house,  it  seems  to  me  that  the  conduct  of  Mr. 
Bonaker  was  quite  proper.    The  Rubric  ex- 
pressly enjoins,  **  that  without  great  cause  and 
"  necessity  they  procure  not  their  children  to  be 
*^  baptized  at  home  in  their  houses.''   Such  is  the 
Rubric,  whichis  sanctioned  by  Act  of  Parliament ; 
and  the  Canon  is  to  the  same  effect,  (a) 

It  seems  a  little  extraordinary  that  this  so- 
lemn rite  which  has  been  retained  in  the  Re- 
formed Church  of  England,  and  pronounced  to 
be  one  of  "  two  only''  sacraments,  "  generally  ne- 
"  cessary  to  salvation ;"  should  by  many  serious 
and  well-disposed  persons  be  so  lightly  treated, 
that  it  has  become  with  them  a  sort  of  fashion 
to  have  their  children  christened  in  their  houses 
instead  of  at  church,  and  that  too  many  of  the 
clergy  comply  with  the  practice  in  the  face  of 
the  Canon  and  of  the  Rubric.  In  one  or  two 
populous  parishes  of  this  metropolis  the  mi- 
nisters .have  resisted  and  do  resist  it.  In  this 
parish  of  Churchhoneyboume  a  practice  had 
prevailed  of  having  their  children  half-baptized, 
and  of  then  bringing  three  or  four  together  to 
church  to  be  christened.  Robins,  on  the  12th 
interrogatory, "  recollects  thatWilliam  Grove  (not 
"  either  of  the  Groves  already  mentioned  but  the 
"  brother  of  John  Grove)  brought  four  children 
"  of  different  ages  to  be  baptized  at  the  church  : 
"  he  believes  it  happened  aboirt  two  years  ago." 

Mr.  Bonaker  very  properly  thought  this  was 
a  practice  to  which  a  stop  ought  to  be  put,  and 

(a)  See  Canons  68,  69. 
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he  gave  public  notice  that  it  must  be  discon-  1B30. 
tinued.  In  February  1826,  Mrs.  Caldicott,  a  baster  tihm, 
farmer's  wife,  was  confined  on  the  13th ;  and,  4th  sewioB, 
on  Sunday  the  26th  (so  that  there  was  an  inter-  bbmmbtt 
mediate  Sunday)  thinking  the  child  ill,  she  sent  bonaker. 
the  nurse  with  the  child  to  Mr.  Bonaker  about 
half  an  hour  before  church  time  requesting  he 
would  baptize  the  child,  and  desiring  the  nurse 
to  say,  that  **  if  Mr.  Bonaker  wished  it,  the  child 
should  be  brought  to  him  at  the  church."  Mr. 
and  Mrs.  Caldicott  might  therefore  have  pro- 
vided sponsors,  though  Mrs.  Caldicott  might  not 
be  sufficiently  recovered  to  have  their  "  merry- 
making," of  which  Mr.  Mould  speaks.  The 
nurse  carried  the  child  and  delivered  the  former 
part  of  the  message.  Mr.  Bonaker  answered, 
**  that  he  could  make  no  distinction  of  persons, 
**  and  that  unless  he  could  be  assured  the  child 
'*  was  dangerously  ill  he  could  not  do  it :  but  if 
"  they  would  bring  the  child  to  church  to  be 
"  christened  he  would  wait  there  and  do  it." 
This  seems  to  have  been  quite  the  correct  course. 
From  two  circumstances,  this  appears  not  to 
have  been  a  case  of  '*  great  necessity"  such  as 
the  Rubric  contemplates :  in  the  first  place,  it 
is  hardly  to  be  credited  that  the  mother  would 
have  sent  the  child,  in  the  month  of  February, 
from  Cowhoneyboume  to  Churchhoneyboume, 
and  have  ofiered  that  the  child  should  be  carried 
into  the  cold  church  if  it  were  dangerously  ill : 
in  the  next  place  here  is  the  fact,  that  the  child 
does  live,  and  is  regularly  christened  some  time 
after  by  Mr.  Mould.  Mr.  Bonaker  appears 
therefore  to  have  been  justified  in  the  refusal, 
and  it  ought  not  to  have  been  made  a  matter  of 
charge. 
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1830.  The  next  charge  regards  the  circumstance  of 

basteb  Term,  banns.  The  banns  between  one  Stanley  of 
4Ui  sctMoiu  Churchhoneyboume  and  a  female  of  Long 
bbnnett  Compton  were  published  on  the  17th  and  24th 
bohIeer.  ^f  October  1824.  On  the  31st  of  October,  Mr, 
Bloxham  was  to  have  performed  the  duty  for 
Mr.  Bonaker,  who  was  ill,  but  he  was  pre- 
vented by  a  flood :  on  the  7th  of  November,  how- 
ever, the  banns  were  published  the  third  time 
by  Mr.  Roberts,  Mr.  Bonaker  continuing  ill. 
The  22nd  article,  after  stating  that  the  banns 
were  published  on  the  17th  and  24th  of  October 
goes  on  thus  :  "  that  such  banns  were  not  pub- 
"  lished  in  the  church  of  Churchhoneyboume  on 
"  Sunday  the  31st  of  October  by  you  or  by  any 
"  other  person,  no  Divine  Service  having  been 
"  performed  in  the  said  church  on  that  day,  but 
'^  that  notwithstanding  such  omission  you  did 
**  write  or  give  and  sign  a  certificate  that  such 
'^  banns  of  matrimony  had  been  duly  published 
''  in  the  parish  church  of  Churchhoneyboume,  as 
**  well  on  the  31st  of  October  as  on  the  two  pre- 
"  ceding  Sundays,  and  that  in  consequence  of 
"  such  certificate  the  said  William  Stanley  and 
^'  Martha  Sammons  were  married  in  the  parish 
"  church  of  Long  Compton  on  the  sixth  of  No- 
"  vember  1824.  And  we  further  article  and  ob- 
"  ject  that  on  the  next  day,  being  Sunday,  the 
"  seventh  of  November  you  published  the  banns 
*'  of  such  marriage  in  the  parish  church  of 
"  Churchhoneyboume." 

The  fact  charged,  then,  is  giving  this  certifi- 
cate notwithstanding  the  omission  on  the  31st 
of  October  and  before  the  third  publication  of 
the  banns  ;  and  himself  afterwards  publishing 
the  banns  a  third  time.     The  latter  part  of  the 
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chai^  is  directly  proved  to  be  false  by  the       IBSO. 
promoter's  own  witness^  John  Grove.     On  the  easter  teru , 
22nd    article,    **  deponent  perfectly   recollects     ***"  sewwn. 
**  that  the  Rev.  Mr.  Roberts,  in  the  course  of     BENNSTt 
"  Divine   Service  which   he  performed  in  the     bonaker. 
**  church  of  Churchhoneybourne,  in  the  after- 
"  noon  of  Sunday  the  seventh  of  November  1824, 
'^  published  the  banns  of  marriage  for  the  third 
"  time  of  asking  between  William  Stanley  and 
*'  Martha  Sanmions.'' 

At  all  events,  then,  Mr.  Bonaker  himself  did 
not  publish  the  banns  the  third  time  after  giv- 
ing the  certificate*  But  what  are  the  facts  in 
evidence?  On  the  4th  or  6th  of  November, 
Stanley  called  upon  a  woman  of  the  name  of 
Wells,  who  frequented  Evesham,  and  begged 
she  would  call  on  Mr.  Bonaker  and  ask  for  a 
certificate.  This  woman  could  not  read  nor 
write.  She  called  on  Mr.  Bonaker  and  asked 
for  Stanley's  certificate.  Mr.  Bonaker,  who 
was  then  ill,  supposing  the  banns  had  been 
published  a  third  time  on  the  31st  of  October, 
gave  a  certificate  that  the  banns  had  been  thrice 
published.  Mr.  Clarke,  who  solemnized  the 
marriage,  says,  on  the  22nd  article,  that  the  do* 
cument  did  not  purport  to  be  a  regular  extract 
from  the  banns-book,  but  was  only  a  certificate 
that  the  banns  had  been  published  on  three  succes- 
sive Sundays.  **  The  certificate  set  forth  that  banns 
'*  of  matrimony  between  William  Stanley  and 
"  Martha Sammons  had,  on  three  successive  Sun- 
'*  days,  been  duly  published  in  the  parish  church 
**  of  Churchhoneybourne :  He  well  recollects  that 
**  such  certificate  was  not,  as  in  strictness  it 
''  ought  to  have  been,  an  extract  from  the  banns 
^'  book,  but  the  same  contained  a  full  certificate 
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V, 
BONAKBR. 


In  t  oriminal 
iiait,  the  Coart 
is  strioUj  con- 
fined to  the  of- 
fences charged 
in  the  Articles, 


''  of  the  publication  of  the  banns,  and  purported 
''  to  have  been  signed  by  the  officiating  minister 
"  of  the  parish." 

The  fac.t  seems  plain  enough.  Mr.  Bonaker, 
not  having  the  banns-book  at  Evesham,  but 
concluding  of  course  that  these  persons  wished 
to  be  married  in  that  week,  (which  among  this 
class  of  persons  is  the  usual  time  after  banns,) 
and  being  unwilling  f o  delay  the  marriage,  gave 
the  certificate  in  this  general  form,  really  sup- 
posing the  banns  had  been  published  a  thu-d 
time  on  the  preceding  Sunday.  I  can  discover 
no  possible  reason  or  inducement  on  the  part  of 
Mr.  Bonaker  to  have  given  this  certificate,  know- 
ing or  suspecting  it  to  be  false.  As  to  the 
manner  in  which  the  publication  of  the  banns 
is  entered  or  was  corrected  in  the  banns-book, 
that  is  not  the  offence  charged ;  and,  in  a 
criminal  suit,  the  Court  cannot  go  beyond  the 
offence  charged ;  and,  in  this  case,  the  party 
has  had  no  opportunity  of  answering  or  explain- 
ing that  circumstance. 

The  remaining  charge,  as  expressed  in  the 
articles,  appears  of  a  more  serious  cast :  it  is 
included  in  the  prasertim  of  the  citation  and  is 
thus  laid  in  the  23rd  Article :  *'  That  you  W.  B. 
''  Bonaker,  in  or  about  October,  November  and 
''  December,  1826,  and  in  January,  1827,  or  in 
''  some  or  one  of  the  said  months,  did  indecently 
"  and  irreverently,  and  without  any  legal  licence 
"  or  faculty  for  so  doing,  dig  up  or  cause  to  be 
'^  dug  up  a  part  of  the  ground  or  soil  of  the 
''  churchyard  of  Churchhoneyboume,  and  did 
''  dig  up  and  level  or  cause  to  be  dug  up  and 
"  levelled  the  graves  of  several  persons  who 
''  had  been  interred,  and  in  particular  the  graves 
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"  of  [certain  specified  names],   and  did  take       J®^- 
"  and  carry  away  or  cause  to  be  taken  and  carried  eastbr  term, 
"  away  a  great  quantity  of  the  earth  or  soil  of  the    ^<'»  sewion. 
"  churchyard,  together  with  the  bones  of  human     brnnett 
**  bodies  buried  there,  and  carried  or  caused  such     bonaker. 
"  earth  or  soil  and  bones  to  be  taken  into  your 
**  own  garden." 

If  all  this  were  true, — not  only  disturbing  the 
ashes  of  the  dead,  but  applying  them  for  the 
use  of  his  own  garden — it  is  a  most  indecent  act. 
How  does  the  fact  turn  out  ?  There  was  a  heap 
of  earth  lying  near  one  of  the  gates  of  the 
churchyard ;  and  from  the  circumstance  that 
there  were  bones  among  it,  this  earth  was  pro- 
bably dug  up  and  wheeled  there  when  the  foun- 
dation for  the  new  buttress  against  the  tower 
was  made.  There  was  also  in  the  churchyard  a 
heap  of  rubbish  of  lime  and  stone  left  after  the 
same  operation.  The  churchwarden,  who  con- 
ducted the  repairs,  did  not  so  far  regard  the  de- 
cent appearance  of  the  churchyard  as  to  remove 
even  the  rubbish.  A  part  of  the  lime  and  stone 
was  removed  by  Hale  and  spread  upon  the 
road  near  the  gate.  The  heap  of  earth  near  the 
gate  was  close  to  the  path,  and,  besides  being 
very  unsightly,  rendered  it  very  inconvenient 
to  bring  a  hearse  or  a  cart  into  the  churchyard. 
Now  for  both  these  reasons  Mr.  Bonaker  had 
the  whole  removed.  Then,  as  to  the  charge 
of  digging  up  graves :  instead  of  digging  up  the 
graves  and  disturbing  the  bodies,  he  merely 
levelled  the  little  mounds  on  the  top  of  the 
graves,  which,  though  they  were  almost  level 
with  the  surface  in  consequence  of  the  coffins 
having  mouldered,   were  still  inconvenient  for 
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1830.       hearses,  and  after  levelling  these,  he  laid  down 

baster  Term,  again  the  same  turf.     This  operation  could  not 

4tbSeHioD.    possibly  disturb  any  of  the  bodies  buried  in 

Bennett        thcSe  graVCS. 

Again,  as  to  the  charge  of  having  removed 
any  bones,  even  with  the  heap  .of  earth  near 
the  gate :  Mr.  Bonaker,  it  seems,  was  not  privy 
to  any  such  removal :  the  bones  —  part  at  least 
of  them — were  collected,  as  stated  by  Charles 
Ashevin,  one  of  the  Promoter's  own  witnesses, 
and  were  deposited  in  the  churchyard. 

Finally,  as  to  the  earth  being  carried  into  his 
garden,  as  it  would  be  inferred,  for  his  own  use 
and  benefit.  It  happens  that  the  public  church- 
path  passes  through  his  garden ;  and  the  earth 
was  carried  there  to  fill  up  some  holes  and  pools, 
and  to  improve  the  access  to  the  church  for  the 
convenience  of  the  parishioners  and  inhabitants 
of  Cowhoneyboume  who  came  that  way.  All 
the  Promoter's  own  witnesses  again  admit  that 
the  churchyard  is  very  much  improved  in  its 
appearance ;  and  yet  out  of  these  facts  it  is  that 
this  serious  accusation  of  "  irreverence  and  in- 
"  decency"  has  been  framed,  charging  Mr.  Bon- 
aker with  digging  up  graves  and  carrying  away 
the  bones  and  earth  into  his  own  garden :  and 
to  support  this  very  charge,  Bennett,  and  John 
Grove,  and  Mr.  Clifton,  have  been  hunting  up 
evidence  for  two  years  past,  as  stated  by  Sollis 
in  his  answer  to  the  third  interrogatory. 

This  finishes  the  examination  of  the  proofs 
respecting  the  several  criminal  charges  made 
against  the  defendant.  It  remains  to  be  con- 
sidered how  the  important  question  of  costs  is 

to  be  disposed  of. 
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The  Court  does  not  rely  upon  the  opinion       ib3o, 
of   the  defendant's    witnesses,    that   the    suit  bastbr  term, 
is  brought  vindictively  on  account  of  the  dis-    4th  settion 
putes  about  tithes.     The  Court  looks  to  the      bbnkktt 
facts.     In  July  1826,   when  the  Bishop  sent     boha'ker, 
Mr.  Clifton  to  enquire  into  the  truth  of  the  com- 
plaints, either  the  suit  should  have  been  brought 
then,  or  it  should  not  have  been  brought  at  all. 
Subsequent  to  that  time  no  circumstances  oc- 
curred which  could  justify  the  institution  of  a 
suit  in  1828.     On  the  9th  of  June  in  that  year 
the  charge  is  kept  up  by  a  new  presentment  to 
the  Bishop  of  the  Diocese,  suggesting  a  fresh 
instance  of  neglect  in  January  1828.     This  pre- 
sentment is  annexed  to  the  interrogatories  ad- 
dressed to  the  Bishop  of  Worcester,   and  is 
signed  "  William  Bennett,  Churchwarden."  The 
presentment  begins  in   the    following    terms : 
"  The  Rev.  Wm.  Bonaker  has  discontinued  to 
*'  reside  at  Honeybourne  for  the  last  seven  or 
"  eight  months,  except  a  day  by  chance :  he  neg- 
"  lected  to  perform  Divine  Service  at  the  Church 
"  on  Sunday  the  13th  of  January  last,  and  the 
"  congregation  were  under  the  mortification  of  re- 
**  tiring  from  the  church  without  seeing  a  mi- 
"  nister."     Now  either  this  charge  was  not  true, 
or  it  could  have  been  satisfactorily  answered ; 
for  it  is  not  included  in  the  articles  of  charge, 
though  it  is  suggested  to  be  a  recent  act,  and 
the  presentment  to  the  Bishop  himself  is  just 
before  the   commencement  of  thf^  suit.      Mr. 
Bonaker,  accompanied  by  the  Churchwarden, 
waits  upon  the  Bishop,  offering  to  explain  his 
conduct  and  exculpate  himself;  but  the  Bishop, 
under  the  advice  of  Mr.  Clifton  who  was  then 
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1830.  vith  him,  declines  hearing  Mr.  Bonaker's  ex- 
easter  Term,  culpatioD,  as  a  suit  was  begun. 
4th  sewioB.  However,  upon  such  representations,  or  rather 
Bennett  misrepresentations,  to  the  Bishop,  they  endea- 
BoNAKBR.  vour  to  bring  in  his  Lordship's  authority  to 
sanction  these  proceedings.  That  Right  Re- 
verend and  highly  respectable  Prelate  gave  no 
sanction,  except  what  was  quite  correct  -*  if  the 
facts  are  true  and  can  be  established  it  will  be 
proper  to  proceed :  **  provided,"  says  his  Lord- 
ship, "  the  complaints  can  be  proved."  It  is  also 
attempted  to  call  in  the  sanction  of  Vestry :  but 
there  was  no  Vestry,  or  any  thing  to  bind  the 
Parish  or  justify  a  rate :  there  was  a  combina- 
tion and  subscription,  as  stated  by  one  of  the 
Promoter's  own  witnesses.  Fletcher,  on  the 
22nd  interrogatory,  thus  deposes.  "  He  believes 
"  that  Mr.  Corbett,  Thomas  and  William  Ben- 
**  nett,  three  Caldicotts,  Mr.  Hall,  Henry  Grove, 
^^  and  respondent's  son,  have  all  signed  a  paper 
"  which,  he  believes,  was  a  petition  to  the 
''  Bishop  against  Mr.  Bonaker :  and  among 
**  them  (every  one  paying  a  part)  he  believes 
**  that  30Z.  was  collected  to  be  sent  to  Mr. 
"  Clifton  to  begin  the  suit :  he  supposes  as  they 
"  have  begun,  they  must  go  on  to  meet  the  ex- 
•*  pence." 

Thus  it  is  that  the  preparation  for  the  suit 
commences. 

What  then  was  the  state  of  the  Parish  in 
1828,  when  the  proceedings  were  begun,  if  com- 
pared with  its  condition,  as  already  mentioned, 
in  1817  when  the  incumbency  of  Mr.  Bonaker 
takes  place  ?  The  fabric  of  the  Church  had  been 
repaired :    the  churchyard  had  been  rendered 
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decent  in  appearance  and  convenient  for  use  :       ^d^- 
the  church-path  had  been  restored  and  the  holes  bastbr  term» 
filled  up :  the  vicarage  house,  from  a  dilapidated    ^thseasioa. 
cottage,  had  been  made  a  fit  residence  for  the     bsnnett 
incumbent:   for  the  preceding  two    years   the    BoiiAk»R. 
Parish  had  had  the  advantage  of  a  resident  mi- 
nister, who,  at  least  during  that  period,   had 
performed  the  duty  at  the  most  convenient  hours 
and  without  afibrding  any  just  grounds  of  com- 
plaint :  in  these  respects  the  state  of  the  Parish 
formed  an  advantageous  contrast  to  its  condition 
for  the  preceding  forty  years.   One  of  the  leading 
parishioners,    Mr.  Hale, — ^who  had  joined  at 
first  with  the  other  farmers  (whose  tithes  had 
been  raised)  in  thinking  Mr.  Bonaker  had  neg- 
lected his  duty, — had  now  become  so  far  satis- . 
fied,  either  of  his  own  misapprehension,  or  of  the 
propriety  of  forgetting  past  disputes,  as  to  re- 
turn  to  his  attendance  at  the  public   service, 
and  to  accept  the  office  of  Vicar's  churchwar- 
den, and  had  given  a  notice  protesting  against 
the  suit  and  against  a  rate  to  support  it :   the 
congregation  at  church  was  also  improving  by 
a  better  attendance  among  the  lower  classes. 
If  in  1828,  the  other  farmers  had  followed  the 
example  of  Mr.  Hale,  had  laid  aside  animosi- 
ties, had  been  content  to  pay  the  Minister  his 
just  dues,  they  having  succeeded  on  their  part 
in  getting  a  resident  Incumbent,  and  the  duty 
regularly  performed  ;   if  they,   and  those  who 
could  be  influenced  by  their  example,  had  re- 
turned to  their  attendance  at  the  public  service, 
the  moral  and  religious  character  of  the  parish, 
and  the  harmony  and  mutual  charities  and  kindly 
feelings  of  the  inhabitants  and  their  pastor  might 
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1830.  have  been  all  that  could  rationally  be  expect- 
baster  Term,  ^^'  I^^stead  of  that  the  present  mischievous 
4tbseMion.  guit  was  Undertaken,  and  has  been  conducted 
Bennett  with  Considerable  acrimony  and  at  a  heavy,  and 
in  some  respects  unnecessary,  expence.  The 
Court  is  compelled  to  take  all  these  matters 
into  its  consideration.  The  question  of  costs 
forms  an  important  branch  of  the  case.  Even 
if  any  omissions  and  irregularities  had  taken 
place  in  1824  and  1825,  and  previous  to  July 
1826,  which  required  explanation,  (but  which 
explanation,  I  think,  candid  enquiry  might  have 
obtained  without  any  suit),  yet  in  1828  it  is 
difficult  to  discover  any  fair  ground  for  institut- 
ing the  present  proceedings.  Mr.  Bennett  is 
the  Promoter,  and  he  is  the  party  responsible  to 
the  defendant :  it  is  to  be  feared  that  even  the 
taxed  costs  may  not  indemnify  the  latter  for 
the  expences  in  which  he  has  been  involved; 
still  less  can  any  compensation  be  afforded  him 
for  the  harassment  and  anxiety  to  which  he  has 
been  exposed  by  this  proceeding. 

It  really,  therefore,  does  appear  to  me, 
upon  the  most  careful  and  dispassionate  con- 
sideration I  have  been  able  to  give  the  whole 
evidence,  that  it  would  be  far  short  of  justice, 
if,  in  pronouncing  the  articles  not  proved  and 
dismissing  the  defendant,  the  Court  did  not  ac- 
company that  sentence  by  condemning  the  Pro- 
rooter  in  costs. 
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Trinity 


Rogers  v.  Rogers.  tbr„, 

'  1st  SessioD. 

This  was  a  suit  instituted  in  the  Consistory  An  allegation, 
Court  of  London^  and  brought  by  John  Rogers  InfeifionnUiInM 
against  Mary  Ann  Rogers,  his  wife,  by  reason  "„^*JJ'J',i''  ***** 
of  her  adultery.     The  libel  was  admitted  with-  p™j«>-  fw « 
out  opposition;  but  an  allegation  on  behalf  of  paiation.  by  ' 
the  wife,  pleading  the  connivance  of  the  hus-  "j^?"  adohery, 
band,  having  been  rejected,  an  appeal  was  pro-  Jawe^Mro 
secuted  to  this  Court.     On  a  former  session,  the  »"»g»e  fact 
admissibility  of  the  allegation  was  debated  by  Lrlij  mfer^ 
the  King's  Advocate  and  Philliniore  on  the  part  tht"wifc*i*g*aih, 
of  the  husband,  and  by  Addams  and  Haggard  "hi\riSdt«- 
for  the  wife,  and  the  Court,  on  this  day,  pro-  »«■  intercourse 

J     ,   ,  .         .^      •     J  .  -^       JT  had  been,  or  was 

ceeded  to  give  its  judgment.  abootto  be 

formed  ;  and  aa 
the  whole,  taken 

Judgment.  together,  did  not 

warrant  an  im- 
SlR  John  NiCHOLL.  pautionon  the 

This  is  an  appeal  from  the  rejection  of  an  aentiog  to,  »"* 
allegation  given  on  behalf  of  the  wife  in  the  ''^^'^:^i^^^^ 
Consistory  Court  of  London.    The  suit  was  ori-  {li*^'l*J^f,J]j°^^^ 
ginally  brought  by  the  husband  for  separation  gation,  eten  if 
on  account  of  the  wife's  alleged  adultery,  and  S^'amianrto 
the  outline  of  the  case,  as  stated  in  the  libel,  is,  ^"Jut^^J^i 
that  the  parties,  being  both  of  age,  were  mar-  ?*""•  »»»*  ^ 
ried  in  1810,  cohabited  at  Ranby  in  Notting-  onrrenoe. 
hamshire  till  June  1829,  and  had  several  chil- 
dren, but  none  of  whom  are  living.    The  adul- 
tery is  charged  to  have  been  committed  with 
Joseph  Whitaker,  a  young  man  living  at  Mor- 
ton Grange  in  the  same  neighbourhood.     It  is 
stated  that  the  separation  took  place  in  conse- 
quence of  a  quarrel,  but  no  adultery  nor  any 
indecent  familiarities  are  charged  before  the  se- 
paration.    On  the  separation,  the  wife  went  to 
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1B30.       Leamington,  then  to  Scarthing  Moor  in  Not- 

•rBiNiTY      tinghamshire,  where  she  met  Whitaker ;  and  it 

ist^se^oo     ^®  alleged  that  they  afterwards  arrived  together 

in  London,  and,  at  the  service  of  the  citation, 

were  cohabiting  together  in  a  state  of  adultery. 

Rogers.     That  is  the  sort  of  case  set  up  by  the  husband. 

A  piem  of  MO-  ^^  *t®  P^'**  ^^  *^^  ^^^^  ^^  allegation  is  offer- 
nifanoe  does  not  ed,  uot  defeusive  lu  rcspect  to  the  adultery  after 
mit  adttUerj.  Separation,  but  charging  the  husband  with  pre- 
vious connivance — a  defence  which  does  not  ne- 
cessarily admit  the  charge  of  any  adultery. 
CoBMvaoco  is  a  Without  doubt,  connivance  on  the  part  of  the 
bar  to  a  soitfor  husbaud  will,  iu  point  of  law,  bar  him  from  ob- 
naMD  o7^d.  taining  relief  on  account  of  the  adultery  which 
JSJ^^  Ij*t     he  has  allowed  to  take  place.     Volenti  rum  Jit 

injuria  (a)  is  the  principle  on  which  the  rule  has 
been  founded.  Several  cases  have  occurred 
within  my  recollection  when  the  wife  has  been 
dismissed  on  that  ground,  though  the  adultery 
has  been  fully  proved  against  her.  Timmings 
V.  Timmings  (h) ;  Lovering  v.  Levering,  (c)  In 
both  these  cases  the  Court  held  the  adultery 
fully  proved,  but  It  held  the  corrupt  conniv- 
ance of  the  husband  to  be  likewise  clearly  estab- 
lished. Allegations  pleading  connivance  have 
also  been  admitted  in  other  cases.  In  Moorsom 
V.  Moorsom,  (d)  such  an  allegation  was  ad- 
mitted, though  the  proof  of  it  failed.  In  Gilpin 
V.  Gilpin,  {e)  a  similar  allegation  was  also  ad- 

(a)  In  Forster  ▼.  Forster,  1  Consistory  Reports,  146.  Sir 
William  Scott  says  :  —  ''A  fourth  defence  is,  that  he  has  con- 
**  niyed  at,  encouraged,  and  promoted  his  own  dishonor ;  for 
"  in  that  case  the  general  rule  of  law  comes  in  —  <  Volenti  non 
**Jit  injuria* — no  injury  has  been  done,  and  therefore  there  is 
nothing  to  redress.'' 

(b)  InM,  p.  76.  (c)  Infr^,  p.  85. 

{d)  Mrki  p.  89.  (e)  Infri.     - 
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mitted;  as  well  probably  also  as  in  several  ibso. 
other  cases.  In  these  cases  it  was  held,  not  to  -i^TiNiTY 
be  necessary  that  any  active  steps  should  be      '^jV^ 

taken  on  the  part  of  the  husband  to  corrupt  the       

wife ;  to  induce  and  encourage  her  to  commit  the  ^"** 
criminal  act.  Passive  acquiescence  would  be  Rooeai. 
sufficient  to  bar  the  husband,  provided  it  ap-  Tocouutaie 
peared  to  be  done  with  the  intention  and  in  the  iw!i"ill^ti^ 


expectation  that  she  would    be  guilty  of  the  '•"•*    . 
crime ;  but  on  the  other  hand  it  has  always  quieioeoee.wiui 
been  held  that  there  must  be  a  consent.    The  lodib^  ex- 
injury  must  be  volenti — it  must  be  something  JSt*ilaliwkIL, 
more  than  mere  negligence :  than  mere  inatten-  »•»«««»»  s--- 

,        ^  C7    o  7  botfOD  the  other 

tion ;   than  over-confidence  ;   than  dullness  of  hand,  then  moa 
apprehension  ;  than  mere  indifference :  It  must  me^T^u''^ 
be  intentional  concurrence  in  order  to  amount  gJ!"J^i,nMe?w 
to  a  bar.      Thus  in  Walket  v.  Walker,    Lord  ordBtbeMof  ' 
Stowell,  after  stating  that  the  adultery  was  fully  ^^^^ 
proved  ^  that  the  intercourse  was  for  a  long  time 
carried  on  with  considerable  secresy,  proceed- 
ed :  — "  The   defence  is  not  a   denial  of  the 
fact,  but  that  which,  if  established,  is  said  to  be 
equivalent  in  law.  It  is  said,  that  the  husband 
"  connived ;  but  they  do  not  impute  active  means, 
'*  but  a  passive  consent.     I  take  the  position  laid 
"  down  by  Dr.  Arnold,  to  be  the  true  doctrine — 
"  that  passive  consent  is  sufficient ;  but  there 
must  be  a  consent,  an  acquiescence  of  his  will ; 
not  mere  negligence ;  not  too  high  a  confidence, 
or  a  misplaced  confidence  : — there  must  be  evi- 
''  dence  that  he  was  passively  concurrent ;  that 
*'  he  saw  the  train  laid  for  the  corruption  of  his 
**  wife ;  that  he  saw  it  with  pleasure,  and  gave 
*'  a  degree  of  passive  concurrence  to  it."  (a) 

(a)  The  Court  finally  pronounced  fpr  the  separation,  con-     CoMutor?, 
eluding  its  Judgment  as  follows : — **  Walker  had  no  Intimation     M .  T.  1706. 
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So  in  Moorsom  v.  Moorsom,  to  which  I  shall 
presently  have  occasion  to  refer  more  fully,  the 
same  learned  Judge  laid  it  down  : — "  The  first 
"  general  and  simple  rule  is,  if  a  man  sees  what 
'^  a  reasonable  man  could  not  see  without  alarm ; 
''if  he  sees  what  a  reasonable  man  could  not 
"  permit,  he  must  be  supposed  to  see  and  mean 
''  the  consequences ;  but  this  is  not  to  be  too 
"  rigorously  applied,  without  making  allowance 
"  for  defective  capacity,  Dulness  of  percep- 
"  tion,  or  the  like,  which  exclude  intention  is  not 
"  connivance/' 

Again, — "  Though,  to  bar  the  husband,  there 
''  must  be  intention  on  his  part,  I  have  no  diffi- 
"  culty  in  saying,  that  mere  passive  connivance 
'•  is  as  much  a  bar  as  active  conspiracy." 

The  evidence  to  establish  connivance  can 
hardly  in  any  case  be  other  than  circumstan- 
tial :-T-it  can  selddm  happen,  that  the  connivance 
can  be  proved  by  one  or  two  broad  facts  ;  that 
two  cases  of  circumstances  can  exactly  coincide 
in  all  their  features.  In  the  case  of  Gilpin  v. 
Gilpin,  which  was  so  much  pressed  in  argu- 
ment, several  strong  circumstances  occurred 
which  are  not  to  be  found  in  the  present  case, 
as  there  are  circumstances  in  the  present  case 
which  did  not  occur  in  that  case.  There,  the 
husband  himself  introduced  the  asserted  para- 
mour to  his  young  wife,  did  every  thing  in  his 
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or  suspicion  of  criminality  till  the  discovery  in  October, 
though  he  might  suspect  that  she  was  not  sufficiently  guard- 
ed ;  he  receiTes  the  news  with  the  affliction  and  distress  of 
an  affectionate  husband :  his  conduct  was  inconsistent  with 
that  of  a  consentient  husband ;  though  from  humanity  he  did 
not  discharge  her  till  after  her  delivery.  There  is  nothing  in 
the  evidence  which  in  the  least  tends  to  show  that  he  is  not 
entitled  to  relief." 
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power  to  promote  the  intimacy,  invited  him  to 
visit  his  wife  when  he,  Gilpin,  was  from  home, 
requested  him  to  attend  her  to  the  rooms  at 
Bath,  and,  among  other  circumstances,  the  fact 
(strongly  relied  upon  by  the  Judge  in  admitting 
the  allegation)  of  the  husband,  his  wife,  and 
this  man  walking,  one  evening,  out  of  Bath  to 
the  lodgings  of  the  husband,  who  remained  and 
slept  there,  allowing  the  wife  and  her  gallant  to 
return  together  to  Bath  for  the  night.  Even 
that  might  have  been  explained  away,  but  that, 
and  the  other  circumstances  coupled  together 
amounted,  on  the  whole,  to  such  a  case  of  con- 
sent and  intention  as  required  the  Court  to  admit 
the  allegation  to  proof. 

It  will  be  proper,  then,  to  examine  this  allega- 
tion in  order  to  see  whether,  if  all  the  facts 
detailed  in  it  were  proved,  the  Court  must  im- 
pute to  the  husband  this  base  conduct  of  con- 
senting to  the  wife's  criminality.  If  the  facts 
are  equivocal,  the  presumption  is  in  favour  of  the 
absence  of  intention :  it  cannot  readily  be  pre- 
sumed that  any  husband  would  act  so  contrary 
to  the  general  feelings  of  mankind  as  to  be  a 
consentient  party  to  his  own  dishonor :  the  effect 
of  which  would  be  to  leave  him  legally  bound 
for  life  to  a  corrupt  and  adulterous  wife.  It  is 
necessary,  therefore,  to  see  what  are  the  facts 
laid,  and  also  to  compare  them  with  some  cases 
which  have  turned  upon  the  same  point. 

The  allegation  pleads,  in  the  1st  article,  "that 
"  the  husband  treated  his  wife  with  great  neglect 
"  and  severity — was  morose  and  penurious  and 
"  debarred  her  of  suitable  society,  though  she 
"  brought  him  a  fortune  of  30,000/."  These  traits 
of  character  and  conduct  do  not  tend  to  conni- 
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yance,  and  indulging  her  in  criminality :  they 
rath»  point  to  cruelty.  The  Court  will,  how- 
ever, for  the  present,  take  this  to  be  the  true 
character  of  the  husband. 

The  2d  article  pleads,  '^  that  in  August  1818, 
"  he  carried  his  wife  and  her  sister  to  Scarbo- 
'*  rough,  left  them  there  with  a  female  servant 
*'  only,  without  taking  them  lodgings."  This 
may  show  either  that,  eight  years  after  marriage, 
he  reposed  confidence  in,  or  was  indulgent  to 
her,  or  it  may  show  indifference  and  neglect : 
but  it  could  not  be  with  a  view  to  Whita- 
ker,  for  their  acquaintance  had  not  then  com- 
menced ;  ^^  that  she  there  became  acquaint- 
'^  ed  with  Whitaker  then  of  the  age  of  eighteen, 
'*  that  she  remained  there  several  months,  and 
**  that  the  husband  only  came  to  visit  her  once, 
"  and  then  only  for  two  days."  This  acquaint- 
ance then  was  of  her  own  making.  Whitaker 
was  not  introduced  by  her  husband — he  was  a 
mere  youth,  while  Mrs.  Rogers  was  nearly 
forty.  Whitaker  also  was  a  neighbour,  and 
came  from  the  same  parish.  This  latter  part  of 
the  article  developes  only  traits  in  the  husband 
of  the  same  charaqter  as  those  in  the  earlier 
part,  viz.  indifference,  indulgence,  or  confidence, 
but  no  marks  of  guilty  connivance. 

The  3rd  article  pleads,  "  that  after  Mrs.  Ro- 
"  gers'  return  home  Whitaker  visited  her ;  that 
''  she  was  often  at  her  Aunt's  (till  her  death  in 
«'  1827)  at  Retford,  four  miles  from  Ranby,  and 
"  that  Whitaker  frequently  drove  her  there  in  a 
''  a  chaise  drawn  by  his  own  pony ;  that  Rogers 
^' never  accompanied  her,  and  refused  to  buy 
"  her  a  pony." 

The  4th  article  states,  ''  that  in  1820  she  at- 
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''  tended  for  three  days  a  sale  at  Gamston  :  that 
**  Whitaker  drove  her  there  in  the  chaise  and  re- 
''  mained  with  her  during  each  day's  sale ;  that 
''  they  afterwards  called  at  his  father's,  and  drove 
''  home  late  in  the  evening."  In  these  I  can  see 
nothing  more  than  the  ordinary  civilities  which 
pass  between  country  neighbours.  Here  was 
an  idle  young  man,  living  with  his  parents,  glad 
to  employ  his  time  in  escorting  a  lady  about ; 
here  was  a  morose,  penurious,  indifferent  hus- 
band glad  to  save  himself  trouble  and  expence, 
but  there  was  nothing  from  which  to  infer  bad 
intentions  on  the  part  of  Whitaker,  nor  any 
ground  to  suspect,  on  the  part  of  the  husband, 
that  he  was  consentient  to  his  wife's  £edling  the 
yictim  to  the  attentions  of  this  young  man. 

The  fifth  article  pleads,  "  that  Mrs.  Rogers  fre- 
**  quently  went  to  the  house  of  Whitaker 's  father, 
**  a  mile  distant  from  Ranby  :  that  once,  in  1822, 
"  Rogers  went  with  his  wife  when  Whitaker's  fa- 
**  ther  and  mother  were  from  home :  that  this  was 
"  his  only  visit,  and  that  on  this  occasion  Whita- 
'^  ker  kissed  Mrs.  Rogers :  that  Rogers  either 
**  was,  or  pretended  to  be  out  of  humour  with  his 
*'  wife ;  but  shortly  afterwards  he  became  in  good 
''  spirits,  and  remained  till  late  in  the  evening." 

Rogers  might  have  many  good  reasons  for  not 
forming  an  intimacy  with  Mr.  and  Mrs.  Whit- 
aker, the  parents  of  this  young  man,  especially 
as  Rogers  was  not  willing  to  allow  his  wife  suit* 
able  society,  being  himself  morose  and  penuri- 
ous ;  nor  does  it  appear  that  the  father  or  mo- 
ther warned  Rogers  of  the  danger  of  permitting 
the  intercourse  between  their  son  and  his  wife, 
nor  were  themselves  alarmed  at  it.  As  to  the  kiss 
there  is  no  explanation  given  of  what  led  to  it» 
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nor  the  manner  of  it ;  it  might  be  from  some  in- 
nocent cause  and  be  innocently  given,  and  from 
the  bare  manner  in  which  this  familiarity  is 
pleaded,  it  may  not  perhaps  be  too  much  to  in- 
fer that  such  was  the  case,  But  at  all  events, 
what  did  the  husband  do  ?  This  happened  in 
1821,  seven  years  before  the  separation;  he 
thought  it  an  unbecoming  freedom  ;  he  appear- 
ed out  of  humour  at  it ;  and  the  fact  is,  that  no 
other  kiss,  nor  any  other  undue  familiarity  is 
alleged  to  have  taken  place  before  the  separa- 
tion. 

The  6th  and  7th  articles  plead,  '^  that  Rogers 
'*  and  his  wife  took  to  separate  beds  in  1822 ; 
-  and,  about  a  year  after,  to  separate  apart- 
'^  ments,  and  so  continued  to  live  till  Mrs.  Ro* 
"  gers  left  the  house."  "  That  her  first  preg- 
'^  nancy  ocurred  in  1823;  that  the  child  was 
"  currently  reported  in  the  neighbourhood  of 
"  Ranby  to  be  Whitaker's ;  that  after  her  con* 
"  finement,  Whitaker  showed  her  great  at- 
''  tention ;  adjusted  her  person  and  clbthes  on 
^'  the  sofa,  administered  her  medicines  to  her  in 
*'  the  presence  of  her  husband,  and  that  these 
"  attentions  were  noticed  by  the  servants." 

There  might  be  good  reasons  for  this  separa- 
tion ;  it  does  not  infer  crime,  nor  is  it  suggested 
that  Whitaker  ever  slept  in  the  house.  If  how- 
ever it  is  intended  to  aver  that  all  matrimonial 
intercourse  ceased,  and  that  the  child  subse- 
quently bom  was  not,  and  was  known  by  Ro- 
gers not  to  be — what  the  law  presumes  it — the 
child  of  the  husband,  the  averment  should  have 
been  direct  and  pointed,  not  tlius  obscure  and 
equivocal ;  if  indeed  any  such  averment  could 
effectually  be  made,  considering  the  circum- 
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^stances  under  which  the  parties  were  living  at, 
previous,  and  subsequent  to  the  birth  of  the 
child,  and  the  apparent  treatment  of  it  as  le- 
gitimate. As  to  the  reports  in  the  neighbour- 
hood, servants  are  apt  enough  to  set  such 
stories  on  foot,  but  it  is  not  alleged  that  the 
reports  reached  the  husband  so  as  to  require 
him  to  put  an  end  to  the  intimacy;  there  is 
nothing  to  show  that  he  was  aware  that  her 
character  was  suffering.  Again,  as  to  ad- 
justing her  clothes  on  the  sofa,  servants  in  a 
family  of  this  kind  are  pretty  much  alive  to  sus- 
picions of  this  description.  These  too  are  atten* 
tions  which  a  dull  man,  a  n^an  of  obtuse  under- 
standiug,  a  morose,  indolent,  and  inattentive  man 
might  allow  without  thinking  any  harm  would 
ensue  :  he  would  only  consider  them  as  officious 
attentions  and  civilities  from  this  young  man — 
attentions  which  undoubtedly  would  not  be  al- 
lowed by  a  man  of  refinement,  who  would  not 
suffer  any  one  to  render  what  he  would  be  so 
desirous  to  pay  himself :  but,  from  Mr.  Rogers' 
character,  he  would  not  be  alive  to  these  feel- 
ings. 

The  8th  article  alleges,  '^  that  during  the  suc- 
**  ceeding  years  Whi taker  was  much  at  Ranby ; 
"remained  there  whole  days;  Rogers  encou- 
**  raged  his  visits,  went  out,  leaving  Whitaker 
^'  with  his  wife ;  that  she  frequently  visited  the 
•'  theatre  at  Retford  accompanied  by  Whitaker, 
**  and  returned  late  at  night ;  of  summer  even- 
"  ings  walked  out  together  arm  in  arm,  that  on 
**  some  occasions  Rogers  would  accompany  them 
"  a  short  distance  and  then  leave  them,  and 
"  that  on  others,  when  he  saw  them  approach- 
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"  ing,  he  would  turn  another  way."  Now  all 
this  might  go  on  without  a  dull  morose  husband 
even  suspecting  it  would  lead  to  mischief :  con* 
sidering  their  disparity  of  years,  he  might  not 
surmise  that  this  lad  had  any  such  views  —  he 
might  regard  it  as  mere  innocent  society,  or 
might  have  that  confidence  in  his  wife  that  he 
could  not  fancy  it  would  lead  to  mischief. 

The  9th  article  pleads,  "  that  at  Worksop 
'*  market  ordinary  Whitaker  and  Rogers  dined 
**  every  week  at  the  same  table  ;  that  Whitaker 
"  went  away  before  Rogers,  and  was  at  Rogers' 
"  house  when  the  latter  returned  home."  The 
same  observations  here  apply.  Rogers  might 
well  suppose  that  Whitaker  had  no  taste  for 
the  enjoyments  of  Worksop  market  ordinary, 
and  might  prefer  going  to  Mrs.  Rogers'  house 
and  having  his  tea  there. 

The  1 0th  article  pleads,  "  that  once  in  1827 
"  at  Rogers'  house,  Mrs.  Rogers  and  Whitaker 
"  had  words ;  that  Whitaker  left  the  house  in 
"  anger — that  Rogers  urged  his  wife  to  follow 
^'  him  to  his  father's  and  apologize."  If  Rogers 
thought  that  his  wife  was  rude,  what  impropriety 
was  there  in  his  urging  her  to  make  up  the  quar- 
rel ?  This  young  man  was  convenient  in  attend- 
ing and  escorting  her ;  but  it  does  not  follow 
that  the  husband  had  suspicions  of  improper 
conduct.  All  this  then  might  be  done  with  per- 
fect propriety ;  it  might,  it  is  true,  be  part  of  a 
plan  to  seduce  his  wife ;  but  the  facts  do  not 
necessarily  lead  to  that  conclusion  nor  amount 
to  what  the  law  calls  "  intentional  consent." 

The  eleventh  article  pleads,  "  that  several 
"  times  in  the  last  six  years  of  their  cohabita- 
•*  tion,  Mrs.  Rogers  visited  Mr.  and  Mrs.  Volans 
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^*  at  York,  for  months  together ;  that  Rogers  did 
*'  not  accompany  her  nor  go  to  see  her  while 
<<  there ;  that  Whitaker  on  one  or  more  occasions 
visited  Mrs.  Rogers  with  the  knowledge  of 
Rogers,  and  accompanied  her  to  the  coach : 
^  that  Whitaker  did  not  visit  at  Rogers'  house 
**  during  Mrs.  Rogers'  absence,  but  immediately 
**  on  her  return  resumed  his  visits."  This  shows 
inattention  to  his  wife  on  Rogers'  part,  but  it  is 
not  surprising  that  Whitaker  did  not  visit  him, 
for  there  were  no  terms  of  great  cordiality  be- 
tween Rogers  and  Whitaker :  and  the  latter  was 
the  friend  and  acquaintance  of  Mrs.  Rogers,  and 
did  not  pretend  to  cultivate  Rogers'  intimacy  on 
his  own  account.  Besides  it  must  be  remem- 
bered, that  this  article  details  facts  spread  over 
six  years  :  she  was  visiting  her  friends,  and  this 
Rogers  might  allow  without  any  intention  to 
forward  her  guilt.  Once  or  oftener  in  six  years 
Whitaker  called  upon  her  there :  this  is  no  more 
than  mere  common  civility.  Mr,  and  Mrs.  Vo- 
lans  were  not  suspicious  of  any  impropriety, 
otherwise  they  would  have  given  some  hint  to 
the  husband.  The  facts  pleaded  show  indeed 
that  he  was  not  a  very  affectionate  husband ; 
they  may  also  show  that  he  had  great  confi- 
dence in  his  wife ;  but  this  is  very  different  from 
establishing  that  he  intended  by  such  neglect  to 
lead  on  his  wife  to  a  guilty  attachment,  or  that 
he  was  corruptly  conniving  at  actual  crimi- 
nality. 

The  12th  pleads,  "  that  upwards  of  a  year 
**  before  the  separiaition  the  attentions  of  Whit- 
^'  aker  were  the  talk  of  the  neighbours  and  ser- 
*'vant8."  And  so  they  might  be,  and  they 
might  be  censorious  without  any  just  cause ; 
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but  it  is  not  stated  that  the  husband  was  in- 
formed of  their  suspicions. 

The  13th  and  14tli  articles  merely  give  a  dif- 
ferent version  from  that  stated  in  the  libel  of 
the  immediate  cause  of  the  separation.  The 
13th  article  recites  the  fourth  article  of  this 
libel,  (a),  and  in  contradiction  pleads,^  "  that  the 
'*  separation  did  not  take  place  on  account  of 
"  Rogers'  remonstrating  because  Whi taker  had 
**  driven  Mrs.  Rogers  from  Retford  ;  that  Rogers 
"  expressed  no  displeasure  thereat ;  that  on  the 
"  evening  of  that  day  Whi  taker  drank  tea  and 
"  supped  with  Rogers  and  his  wife,  and  con- 
*'  tinned  to  visit  them  until  Mrs.  Rogers  left  the 
"  house." 

The  14th  pleads,  '*  that  Mrs.  Rogers,  before 
"  the  30th  May,  proposed  going  to  Cheltenham 
"  with  Whitaker's  mother:  that  Rogers  had 
"  thereupon  fixed  that  his  two .  sisters  should 
"  visit  him  during  his  wife's  absence:  that  after 
"  her  return  from  Retford,  on  the  30th  of  May, 
"  Mrs.  Rogers  said  she  was  not  then  going  to 
**  Cheltenham ;  that  a  quarrel  ensued ; .  and  he 
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(a)  The  4th  article  of  the  libel  pleaded --'' That  on  the 
30th  of  May,  1829,  Rogers  remonstrated  with  his  wife  for 
suffering  herself  to  be  driven  home  by  Whitaker  from  Ret- 
ford, and  intimated  that  he  (Whitaker)  should  not  come  to 
his  house  again;  whereupon  Mrs*.  Rogers  became  very  an- 
gry, and,  flying  into  a  passion  with  her  husband,  declared 
that  she  would  no  longer  live  or  cohabit  with  him,  and  in- 
sisted upon  a  separation.  That  various  differences  and 
altercations  having  previously  taken  place  between  Rogers 
and  his  wife,  heat  length  agreed  thereto ;  and  instructions 
were  given  to  a  Solicitor  to  prepare  a  deed  of  separation ; 
but  whilst  the  same  was  in  preparation,  to  wit,  on  the  6th  of 
June  last,  Mrs.  Rogers  quitted  the  house  and  society  of  her 
husband." 
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"  said  *  she  might  go  to  Hell  if  she  chose :'  that 
"  on  this  she  proposed  a  deed  of  separation,  to 
**  which  he  agreed  ;  that  instructions  were  given 
"  to  his  Solicitors  at  Retford,  and  were  commu- 
"  nicated  to  Kogers  ;  that  they  came  to  no  final 
"  arrangement  of  terms,  — but  settled  that  Mr. 
"  Rogers  should  go  to  Leamington ;  that  on  the 
**  sixth  of  June  1829,  Rogers  himself  ordered 
"  the  chaise  and,  that,  whilst  it  was  waiting, 
**  he  wrote  a  letter  by  her  to  his  seedsman  to 
**  be  left  on  the  road."  The  arrangement  to  go 
with  Whitaker's  mother,  and  the  visiting  at  his 
father's  and  mother's  are  pretty  strong  evidence 
that  no  suspicion  existed  in  either  quarter,  that 
there  was  any  thing  wrong  in  the  connexion. 
The  grounds  of  the  quarrel  are  not  material. 
The  husband  and  wife  disagree :  he  uses  a  very 
coarse  expression:  a  separation  is  to  take 
place :  and  Mrs.  Rogers  to  go  to  Leamington ; 
but,  so  far  from  suspecting  her  guilt,  the  hus- 
band sends  for  a  chaise  and  gives  her  a  letter  to 
convey  for  him. 

In  the  whole  of  this  allegation  I  do  not  see 
any  one  fact  from  which  the  Court  can  neces- 
sarily infer  a  knowledge  of  the  wife's  miscon- 
duct, nor  even  a  suspicion  that  an  adulterous 
intercourse  was  formed  or  was  about  to  be 
formed ;  nor  is  the  whole  taken  together  suffi- 
cient to  warrant  the  Court  in  imputing  to  the 
husband  a  consent  to  the  wife's  dishonour,  nor 
an  intention  that  she  should  form  an  illicit  con- 
nexion, nor  even  in  concluding  that  adultery 
had  been  committed  before  separation ;  for  none 
is  charged  nor  admitted,  though  something  of 
an  insinuation  of  that  sort  may  be  intended  in 
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the  articles  respecting  the  separate  beds  and 
rooms,  and  the  subsequent  birth  of  a  child. 

Rogers  is  described  as  morose,  penurious,  and 
unkind ;   not  as  an  affectionate,  attentive  hus- 
band—  warmly  attached  to  his  '^fe.    A  hus- 
band of  the  former  description  is  not  likely  to 
perceive  little  attentions  which  would  excite  the 
alarm  and  rouse  the  jealousy  of  the  latter.   The 
warmer  the  affection,  the  more   jealous  and 
vigilant  and  the  more  likely  to  take  alarm  is 
the  person  who  entertains  such  affection.     Ro- 
gers had  also  been  married  nearly  ten  years 
before  the  acquaintance  began ;   and  he  might 
feel,  and  must  naturally  be  presumed  to  feel, 
full  confidence  in  his  wife's  chastity,  though  she 
^might  take  advantage  of  the  attentions  and 
civilities  of  this  young  man,  and  find  it  conve- 
nient that  he  should  accompany  her  to  different 
places    and    give  her  the  amusement  of  his 
society,  as  the  husband  and  wife  were  not  very 
fond  of  each  other's  company.    The  acquaint- 
ance continues  for  nearly  ten  years  more  :  yet, 
as  far  as  appears,  no  indecent  familiarity  ever 
passed  either  in  the  presence  of  the  husband 
or  at  all.    On  one  occasion  there  was  a  kiss  : 
what  accidental  circumstance  might  lead  to  it  is 
not  explained ;  but  the  husband  resented  it ;  he 
showed  that  he  thought  it  too  great  a  freedom ; 
he  appeared  displeased ;   and  no  such  freedom, 
nor  any  other,  is  ever  again  repeated.    It  is  said 
that  their  intimacy  was  the  talk  among  the 
neighbours  and  servants ;    and  such  scandal 
often  exists  without  any  just  foundation  —  often, 
at  all  events,  without  the  husband  hearing  or 
suspecting  his  own  dishonour ;  but  it  is  not  sug- 
gested that  any  servant  or  friend  hinted  to  the 
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hitsbaQd  that  such  reports  existed;  still  less 
that  any  facts  had  taken  place  which  should  re* 
quire  his  vigilance. 

I  have  already  noticed  that,  to  amount  to  con- 
nivance so  as  to  bar  the  husband,  there  must  be 
circumstances  fixing  upon  him  ''  intentional 
concurrence/'  To  show  the  degree  of  proof 
required  by  these  Courts  before  such  baseness 
can  be  imputed  to  a  husband,  and  before  such  a 
heavy  grievance  can  be  inflicted  upon  him,  as 
that  of  remaining  fixed  with  an  adulterous  wife, 
I  will  state  the  Judgments  given  in  two  or  three 
cases  in  which  the  point  has  arisen.  In  Moor- 
som  V.  Moorsom,  as  already  mentioned,  the  con- 
nivance was  pleaded  and  an  allegation  ad- 
mitted. The  following  is  the  sentence,  at  the 
final  hearing  upon  the  evidence. 

[The  Court  here  read  a  note  of  that  Judg- 
ment.    Vide  infr&,  p.  105.] 

In  my  opinion  the  circumstances  in  that  case 
were  infinitely  stronger  than  those  imputed  to  Mr. 
Rogers :  yet  the  Court  would  not  venture  to  re- 
fuse a  separation  by  pronouncing  that  there  was 
intentional  consent.  I  may  add  that  no  Judge 
was  more  alive  to  any  misconduct  on  the  part 
of  the  husband  than  the  eminent  individual  who 
then  presided  in  the  Consistory  Court,  but  he 
was  also  cautious  in  administering  justice  ac- 
cording to  law.  In  Crewe  v.  Crewe,  adultery 
was  charged :  the  connivance  was  not  pleaded : 
the  wife  did  not  give  any  defensive  plea,  nor 
even  cross-examine  the  witnesses ;  there  was 
much  the  appearance  of  collusion  :  and  that  as 
well  as  connivance  were  suggested  in  argument. 
The  Judge  made  several  difficulties  and  post- 
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Trinity      Sentence. 
ist^lelision         [The  Court  read  a  note  of  the  Judgment 


Rogers 

V, 


in  Crewe  v.  Crewe.     Vide  infr^.] 

In  this  case,   again,    the  circumstances  are 
Rogers,      infinitely  i^tronger  than  those  laid  in  the  present 
allegation  :  in  the  latter,  the  adultery  was  noto- 
riously going  on  for  four  years  together  ;  and, 
in  both,  during  cohabitation.     In  the  present 
case  no  adultery  is  charged  nor  admitted  till 
Toiopportt      after  the  separation.     To  support  such  a  case 
a!^ ^^Ihen^'  ^®  *^^  prescut,  wherc  no  adultery  is  charged  nor 
adQiiery  daring  admitted  duriug  cohabitation,  it  would  require 
charged  nor  ad-  the  clearest  possible  evidence  of  intention  and 
dweattri-      consent.     There  is  some  doubt,  whether  conni- 
uoTLd^Jo^nt  v^^c^  ^*  adultery  during  cohabitation  would  be 
wooid  be  re-      evcu  a  bar,  in  point  of  law,  against  a  suit  for 
whether  oodoit'  adultery  with  a  different  person,  long  subse- 
d^ring^^1labi7  quent  to  separation.    I  say  that  there  is  a  doubt, 
toawUforVon    ^^  *^^  authorfty  of  my  predecessor  in  the  case 

labaequent  of  HodgCS  V.  HodgCS.  («) 

differat^r.'       lu  this  prescut  case  during  cohabitation  there 

was  no  adultery ;  no  —  not  even  any  indecent 
familiarity.  I  do  not  say,  that  if,  during  coha- 
bitation, connivance  at  actual  adultery,  proxi- 
mate acts,  or  even  at  such  gross  familiarity  as 
necessarily  inferred  consent  and  intention  to 
prostitute  his  wife,  were  clearly  established,  that 
the  husband  could  not  obtain  relief  because  the 
wife  continued,  or  even  commenced,  an  adulter- 
ous intercourse  with  the  same  person  after  sepa- 
ration ;  that  would  be  a  case  different  from  that 
of  Hodges  V.  Hodges :  but,  in  the  present  case, 

(a)  Vide  Hodges  v.  Hodges,  infrk. 
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my  opinion  is,  that  the  facts  are  not  sufficient 
to  fix  any  connivance.  No  defence  is  offered 
to  the  charge  of  adultery :  it  is  not  admitted 
in  her  plea,  unless,  as  I  have  said,  it  is  intended 
to  be  admitted  by  insinuation  in  the  articles 
respecting  the  separate  beds,  and  the  subse- 
quent pregnancy  and  birth  of  a  child :  but  this 
is  so  ambiguous  that  the  Court  cannot  rely  on 
it.  The  adultery  must  be  proved.  If  the  hus- 
band fails  in  the  proof  the  wife  will  be  entitled 
to  her  dismissal ;  but  if  the  adultery  be  proved, 
then  all  the  circumstances  laid  in  this  allega- 
tion would  not,  if  they  also  were  proved,  esta- 
blish connivance,  and  therefore  would  be  no 
legal  bar  to  a  sentence  of  separation.  Whether 
such  a  husband,  morose,  severe,  inattentive, 
negligent,  should  be  entitled  to  a  special  legis- 
lative interference,  dissolving  the  marriage  and 
enabling  him  to  marry  again,  is  quite  a  different 
question  and  rests  upon  very  different  princi- 
ples ;  but  his  conduct  does  not  amount  to  a 
legal  bar  to  a  sentence  d  mensd  et  toro :  and 
therefore,  on  the  grounds  stated,  thinking  the 
Chancellor  of  London  did  right  to  reject  the 
allegation,  I  pronounce  against  the  appeal,  and 
remit  the  cause. 


1890. 

Trinity 

Term. 

Itt  Seiiioo. 

ROGERI 

«• 

Rogers* 


On  the  17th  of  July  1830,  the  cause  came  on 
in  the  Consistory  Court  upon  the  proofs  in  sup- 
port of  the  libel :  when,  after  adverting  briefly 
to  the  evidence,  the  Court  signed  the  sentence 
of  separation. 
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Note,  — As  there  are  no  cases  in  print  in  which  the  doctrine  of 
Connivance  has  been  the  subject  of  much  consideration  add 
discussion,  and  as  the  Court  of  Arches,  in  the  Judgment  of 
Rogers  ▼.  Rogers,  particularly  referred  to  several  manuscript 
Judgments,  some  cases,  illustrative  of  the  principle,  are 
here  appended. 


Arches.  RiX   v.    RiX. 

1777- 


On  Appeal. 


od  proof,  eitbor  This  wsts  E  suit  brought  by  the  husband  against 
m^tkreiy^^  the  wife  by  reason  of  her  adultery,  and  on  the 
{XrS?e^^»^t-  4th  session  of  Michaelmas  Term,  1776,  Dr.  John 
p,"iof  Ao^ha..  Bettesworth,  the  Judge  of  the  Ck)nsistory  Ck)urt 
bud  win  not  of  London,  pronounced  that  the  husband  had 
etubiisb  tncb  B  failed  in  proof  of  his  libel.  There  had  been  no 
bafVb^S*^"  y  action  at  Ck)mmon  Law,  and  the  wife  had  not 
baTVied"iiCT*''  given  in  an  allegation.  From  this  sentence  the 
into  tbe  crime,  husbaud  appealed. 

Judgment. 

Sir  George  Hay. 

It  is  clear  that  there  has  been  a  criminal  con- 
versation between  the  parties.  If  the  fact  is 
proved,  either  directly  or  presumptively,  which 
is  the  general  case — the  Ck)urt  is  bound  to  grant 
its  sentence.  Ocular  proof  is  seldom  expected ; 
but  the  proof  should  be  strict,  satisfactory,  and 
conclusive.  Keeping  company  with  a  stranger 
privately  as  Mrs.  Rix  did,  there  arises  from 
such  clandestinity  the  strongest  presumption : 
and  where  there  are  to  that  clandestinity,  addi- 
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tional  circumstances  in  proof,  the  Court  can       1W7. 
have  no  doubt.    A  single  witness  with  circum-        mx 
stances  is  sufficient  in  cases  of  this  kind.     The        ^{^^^ 
man  was  frequently  alone  in   the  lady's  bed- 
chamber ;  this  is  a  very  strong  circumstance  of 
criminality :  he  was  more  than  once  seen  on  her 
bed :  and  the  witness  heard  them  there  convers- 
ing after  the  family  were  gone  to  bed.    The 
law  presumes  what  passed,  though  the  witness 
has  declined  to  mention  it.    There  is  evidence  of 
those  indicia  which  in  law  are  proofs, — marks  of 
two  persons  in  the  bed.    The  witness  says, 
*^  she  has  no  doubt  of  the  criminal  conversa- 
''  tion."    I  cannot  find  a  doubt  with  respect  to 
the  circumstances  at  Newport.    This  being  tlie 
case,  superfluous  proof  is  unnecessary. 

The  difficulty  is  with  respect  to  the  supposed 
connivance,  approbation,  and  privity  of  Mr. 
Bix.  If  there  is  a  connivance  on  the  part  of 
the  man,  there  is  no  right  to  a  compensation 
from  the  adulterer ;  nor  could  the  husband  ob- 
tain a  sentence  here,  though  the  adultery  should 
be  fully  proved.  This  was  the  case  of  Mrs. 
Cibber.  (a)  Nottage  swears,  that  Rix  was  a 
stranger  to  the  journey  to  Newport.  The  ser- 
vant boy  gives  ground  of  suspicion  by  saying, 
*•  that  he  believes  Mr.  Rix  knew  of  it  ;'*  and  as- 
signs as  a  reason,  **  his  lying  there  the  night 
"  before."  Rix  and  this  man  were  acquainted. 
The  boy  swears  the  husband  sometimes  knew 
of  this  man  lying  in  the  house :  but  is  it  an  in- 
ference from  thence  that  he  was  acquainted  with 
his  views  ?  The  evidence  is  directly  the  con- 
trary.   There  has  been,  I  think,  a  great  inat- 

(«)  See  a  notice  of  this  case  in  Hodges  ▼.  Hodges,  infii. 
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1777. 

Rix 
Rix. 


tention  in  the  husband  to  his  family  :  but  is  a 
Court  of  Justice,  on  a  suspicion  of  the  hus- 
band's inattention,  to  suppose  him  accessary  to 
the  turpitude  of  his  wife  ? 

It  would  have  been  better  if  a  suit  had  been 
brought  against  the  adulterer  at  common  law  : 
-  but  it  would  be  going  too  far  for  me  to  pro- 
nounce, upon  a  supposition  of  connivance,  with- 
out any  evidence  of  the  husband's  knowledge. 
The  clandestinity  as  well  shows  that  Rix  was 
not  privy,  as  it  shows  what  were  the  views  of 
this  paramour.  But,  whether  privy  or  not,  there 
is  no  proof  that  he  was.  Inattention  is  not 
sufficient.  I  cannot  presume  privity  without 
proof.  If  a  wife  is  led  into  the  crime  by  the 
husband  there  is  no  pretence  for  a  sentence  on 
his  side.  There  is  full  proof  of  the  wife's  cri- 
minality ;  and  not  the  least  ground  to  suspect 
the  husband's  connivance.  I  am  of  opinion 
that  the  sentence  below  is  not  justified  by  the 
proof. 


Consistory* 
1792. 


Hilary 

Term, 

4tb  Setsioo. 


TiMMINGS   V.   TiMMINGS. 


Grett  facuitj  in  This  was  a  prosccution  instituted  by  the  hus- 
Snfte"'tith '  band  against  his  wife  for  a  separation  by  reason 
A.ukiogDo      of  adultery.     Tlie   marriage  in   1789  was  con- 

notiee  of  idul-     /»  ■,  ,  , 

urywhhB,(of  fesscd  and  proved. 

which  he  ooold 
not  be  ignorant) 
condnctunonnt- 
ing  to  an  inTi- 
tation  to  adal- 
terj  with  C. — 
not  merely  to 
giving  free 

■oope  to  the  wife's  licentiousness,  in  order  to  obtain  conolosiTe  e? idenoe  of  gnilt ;  matrimonial 
cohabitation,  after  being  in  possession  of  fuU  legal  proof  of  sooh  adulterj,  are  criminal  conniv- 
ance and  collnsion,  barring  the  hnsband  of  relief  for  his  wife's  adalterj,  all  bappeniog  within  two 
jears  after  marriage. 


Dr.  Nicholl  and  Dr.  Swahey  for  the  husband. 
Dr.  Laurence  and  Dr.  Crespigny  contra. 
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Judgment.  '^^;Z^ 

Sib  William  Scott  (Lord  Stowell.)  ^Jl^^i^r 

In  cases  of  this  nature  it  is  incumbent  on  the 
husband  to  make  such  strict  proof  of  the  fact 
charged  as  shall  not  involve  himself  or  create     timminos. 
a  legal  bar ;  for  if,  by  evidence  which  he  brings  j^  ^  ^^.^  ^^^  ^ 
to  establish  adultery,  he  at  the  same  time  in-  paraUon  by  rea- 
volves  and  implicates  himself,  the  wife  has  the  ado1terJ,^he 
full  benefit  of  this  evidence,  nor  can  he  avail  pro^w,  ©"l 
himself  of  a  case  in  which,  he  does  not  appear  •«;»>»*  hu  own 

with  clean  hands.  not  create  a  bar. 

The  parties  married  in  February  1789.     The  Jnl^l^eV 
two  earliest  acts  of  adultery  are  stated  in  the  libel  SZT-for^' 
to  have  happened  within  the  first  year :  the  first  "*'*»  evidence 

/»  .„     «  ,  ,      •^  ,  tbewifewen- 

at  a  house  of  ill  fame ;  the  other  at  the.  ware-  fuied  to  tbe  fuii 
house  of  the  paramour.  The  only  evidence  of 
these  are  the  confessions  of  the  delinquent  wife 
in  the  presence  of  her  family  and  of  the  para- 
mour. In  what  way  the  husband  discovered  or 
became  possessed  of  this  information  there  is 
no  evidence :  it  is  a  desideratum  in  this  cause 
throughout. 

It  has  been  said  truly  that  on  confession 
alone  the  Court  will  not  build  a  sentence  of  se- 
paration, (a)  but  although  by  the  rules  of  law  a 
confession  does  not  satisfy  the  mind  of  the 
Judge,  it  must  satisfy  the  mind  of  the  husband, 
particularly  when  direct  and  unequivocal,  as  in 
the  present  instance.  And  what  is  his  beha- 
viour upon  it  ?  His  mother,  in  an  interrogatory 
says,  *'  he  wished  his  wife  to  go  from  him — but 
"  on  the  intercession  of  friends  he  consented  to 
'*  live  with  her."    This  then  is  a  direct  condo- 

(a)  See  Williams  v.  Williams,  1  Consistory  Reports,  304. ; 
Mortimer  v.  Mortimer,  2  ibid.  315.   Crewe  v.  Crewe,  infr^. 
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^'^^'  nation ;  and  on  these  facts,  even  if  supported 
Hilary  by  evidence  no  sentence  could  be  built. 
4iJl^km.  But  the  facility  manifested  in  this  condona- 
tion will  make  the  Court  attentive  to  his  con- 
duct. A  husband,  if  the  matter  is  not  divulged, 
may  from  tenderness  to  his  family,  to  himself, 
A  (iMiitj  of  or  to  his  wife,  be  induced  not  to  complain  to  a 
2Ufto!V!Jr  iL  Court  of  Justice — upon  strong  reasons  to  believe 
part  of  the  but-  jhc  repcntancc  of  his  wife.  But  here  were  no 
the  uferenc*  stroug  iuduccments  ;  the  affair  is  passed  over 
Sly  MUi^ta"**  slightly.  This  part  of  the  case  is  extremely 
l^ibd!^^  barren  of  all  information,  except  that  he  did 
Court  to  look  consent  to  live  with  her  again.  This  fact  will 
ui  sobt^at   lead  me  to  watch  his  conduct,  because  to  me 

he  appears  not  to  estimate  the  injury  as  he 
ought. 

The  next  act  is  with  a  second  person ;  and  it 
is  pleaded  that  she  renewed  her  acquaintance 
with  him,  whom  as  well  as  the  other  paramour, 
she  had  known  before  marriage,  that  they  seve- 
ral times  committed  adultery,  and  one  day  in 
November  went  together  to  a  house  of  ill  fame. 
Another  act  is  laid  at  the  husband's  house,  on 
16th  December  1790,  in  his  absence.  The  ac- 
count of  the  maid  servant  Gibbs,  shows  a  strong 
habit  of  criminal  intimacy  between  these  persons. 
She  was  the  carrier  of  notes  and  messages  be- 
tween them.  She  says,  he  very  frequently  came 
to  her  house ;  and,  excepting  twice,  in  the  hus- 
band's absence.  The  wife  told  Gibbs  that  he 
would  take  care  of  her  if  her  husband  and  she 
should  part,  and  that  he  had  been  her  sweet- 
heart before  marriage.  Gibbs  also  speaks  to 
familiarities  and  other  circumstances  which  leave 
no  doubt  of  a  criminal  intercourse  between  those 
parties  at  the  husband's  house. 
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But  a  fact  deposed  to  by  another  witness,  is 
decisive ; — she  plainly  saw,  from  the  street,  an 
act  of  adultery  between  these  parties,  the  win- 
dow shutter  being  scarcely  closed.  The  Ck)urt 
cannot  abstain  from  remarking  how  slight  the 
caution,  and  how  little  the  reserve,  observed 
upon  this  occasion^  in  order  to  keep  her  conduct 
from  the  knowledge  of  her  husband.  Usually, 
indeed,  a  husband  is  the  last  man  acquainted 
with  his  own  dishonor,  as,  in  general,  caution  and 
secresy  are  observed.  But  where  a  criminal 
correspondence  is  carried  on  in  this  open  and 
shameless  manner,  when  the  fact  is  absolutely 
done  *^  in  trivxis^'^  it  cannot  be  supposed  to  have 
been  altogether  unknown  to  him.  The  only 
evidence  however  is,  that  he  had  acquired  a 
knowledge  of  it  by  the  end  of  January  1791. 
His  mother,  indeed,  knew  it  on  the  12th  of  Ja- 
nuary ;  and  it  is  most  highly  improbable  to 
have  travelled  to  the  knowledge  of  the  mother 
(whom  he  appears  to  have  consulted  on  other 
occasions)  without  arriving  also  to  the  know- 
ledge of  the  son.  I  cannot  force  my  mind  to 
the  belief  that  he  was  the  only  person  unac- 
quainted with  this  matter :  but  it  is  the  defect 
of  this  cause  throughout,  that  it  does  not  ap- 
pear when  or  how  he  first  received  information 
of  the  different  facts. 

However  the  most  material  charges  are  with 
Smith.  And  how  is  this  affair  stated  in  the 
libel,  and  how  does  it  come  out  in  the  evidence  ? 
In  the  libel  it  is  stated — "  that  Smith  was  re- 
'^ceived  as  an  acquaintance  in  Timmings' 
"house;  but  in  the  latter  end  of  1790,  Tim- 
''  mings,  becoming  dissatisfied  with  his  conduct, 
"  remonstrated  with  him  and  forbad   him  the 
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"  house,  and  his  wife  to  receive  him ;  notwith- 
"  standing  which  she  frequently  received  his 
**  visits  unknown  to  the  husband :  and  in  the 
"  evenings  of  the  10th  and  12th  January  she  did 
**  so  and  committed  adultery  with  him." 

Now  the  very  contrary  appears  in  evidence. 
He  spoke  to  Gibbs  about  these  visits  six  weeks 
before  the  10th  January,  but  there  is  no  proof 
that  he  took  any  steps  to  prevent  them. 

Two  facts  of  adultery  are  pleaded — one  in 
the  12th,  the  other  in  the  13th  article.  I  shall 
take  the  13th  first,  which  is — that  in  the  after- 
noon of  the  12th  January  1791,  Timmings  went 
to  Greenwich,  and  his  wife  having  given  Smith 
intelligence  of  his  absence,  inidted  him  to  sup- 
per. The  first  witness,  Gillett,  does  prove  an 
act  of  adultery  on  this  evening  as  laid  in  the 
libel.  I  cannot  help  observing  that  this  wit- 
ness by  the  manner  he  states  his  evidence,  leads 
me  to  suspect  that  something  has  been  inten- 
tionally kept  from  the  Court :  he  says,  by  com- 
munication from  Gibbs,  he  suspected  all  was 
not  going  on  right  and  he  determined  to  watch 
their  conduct ;  and,  for  this  purpose  bored  holes  : 
he  states  no  previous  knowledge  of  his  own ; 
only  suspicions;  and  he  is  not  produced  to 
speak  to  the  12th  article.  Now  when  I  look 
into  the  depositions  of  the  other  witness,  Mont- 
ford,  I  see  Gillett  was  on  the  spot,  and  had  the 
same  opportunity  of  ascertaining  by  positive 
proof  the  whole  business  on  the  night  of  the 
10th  of  January. 

Montford  says,  that  on  the  10th,  Gillett  came 
to  him,  as  he  understood  by  his  master's  order, 
and  desired  him  to  go  with  him  to  watch  the 
conduct  of  Mrs.  Timmings  and  Smith  ;  and  that 
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they  arrived  together  at  the  house  between  eight 
and  nine  o'clock.  Gillett  then,  having  been 
also  sent  to  observe  the  criminal  facts  that 
passed  on  that  occasion,  why  was  he  not  pro- 
duced to  speak  to  them  ?  I  can  see  no  good 
reason :  and  the  Court  cannot  help  feeling  for 
the  circumstance  of  having  evidence  denied  it 
which  the  case  properly  afforded.  Montford 
says,  that  on  the  10th,  whether  Mr.  Timmings 
was  apprised  or  not  he  does  not  know,  but 
when  he  went  he  saw  him  in  the  warehouse. 
Can  I  possibly  suppose  him  to  have  been  a 
total  stranger  to  the  scene  which  was  going  on  ? 
but  from  the  evidence  of  Gibbs,  I  find  he  not 
only  knew  of  it,  but  was  active,  and,  as  I  think, 
illegally  active  in  it. 

It  must  be  remembered  that  the  husband  has 
pleaded  in  the  libel  that  he  had  forbidden  Smith 
his  house ;  yet  Gibbs  says,  there  was  scarce  an 
evening  in  which  Smith  did  not  come  to  the 
house.  But  what  happened  on  the  evening  of 
the  10th  of  January  ?  Smith,  in  the  wife's  ab- 
sence, drinks  tea  with  Timmings,  and  on  her 
return,  sups  with  them.  The  husband  then  goes 
out  and  leaves  them  together  for  some  time,  dur- 
ing which  they  commit  adultery :  he  returns, 
and  they  continue  all  together  some  time  after. 
Is  this  proper  conduct  towards  a  man  of  whom 
he  entertained  strong  suspicions,  and  whom  he 
had  forbidden  his  house  ? 

True  it  is,  that  a  husband  is  not  barred  by  a 
mere  pennission  of  opportunity  for  adulte^ ; 
nor  is  it  every  degree  of  inattention  on  his  part 
which  will  deprive  him  of  relief;  but  it  is  one 
thing  to  permit  and  another  to  invite;  he  is 
perfectly  at  liberty  to  let  the  licentiousness  of 
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the  wife  take  its  full  scope :  but  that  he  is  to 
contrive  the  meeting,  that  he  is  to  invite  the 
adulterer,  then  to  decamp  and  give  him  the  op- 
portunity, I  do  think  amounts  to  legal  prostitu- 
tion. The  analogy,  as  to  theft,  in  the  passage 
cited  from  Sanchez,  shews  this  doctrine :  (a)  and 
it  was  solidly  established  in  a  case  determined 
in  the  Arches,  on  the  last  session,  (6)  and  in 
all  cases  of  this  kind. 


4€ 


€t 


Hilsrj  Term, 
4th  Session. 


(a)  **  Viro  suspicanti  adulterium  uxoris  licitum  est  illam  ob- 
"  servare,  cum  testibos  idonein,  ut  earn  possit  de  adulterio 
"  convincere.  Quoniam  id  noa  estejas  peccato  conoivere,  sed 
'*  uti  ejus  maltti^  ad  proprium  commoduni.  Secundo,  quia 
*'  aliud  est  rogare,  consulere,  vel  jubere  malum,  quod  nuoqnam 
'*  licet,  et  aliud  permittere  seu  non  auferre  mali  occasionem, 

quod  aliquando  licet  ob  aliquod  majus  bonum.     Nimirum 

non  peccare  parentes  vel  heros  qui  filiis  vel  famulis  non  au- 
**  ferunt  aliquam  furandi  occasionem  cum  eos  ad  furandum 
**  propensos  norunt,  ut  sic  in  furto  deprehensi  resipiscant" — 
Sanchez  de  Matrimooio,  Lib.  10.  Disp.  12.  No.  62. 
Arobes,  1792.  (b)  The  case  referred  to  was  a  suit  for  separation  by  reason 
of  the  wife's  adultery  with  a  servant.  In  February,  1791, 
the  man  was  discharge'd  by  the  husband ;  for  what  reason  did 
not  appear.  There  was  nothing  to  show  that  the  husband  sus- 
pected any  thing  till  the  10th  of  April,  when  a  servant  told 
his  master  of  his  suspicions :  the  husband  set  three  witnesses 
to  watch  the  man's  lodgings  in  the  neighbourhood.  On  the 
18th,  22d,  and  25th  April,  two  of  these  witnesses  there  saw 
what  left  in  their  minds  no  doubt  of  adultery.  On  the  25th, 
it  was  agreed  she  should  be  exposed,  and  the  room  was  imme- 
diately entered. 

The  Court — Sir  W.  Wynne — said,  that  *'  the  only  remark 
**  that  arose  on  the  man's  dismissal  was,  that  the  husband 
"  could  not  be  charged  with  laying  a  trap  for  his  wife;  if  he 
*'  had  wished  to  do  that,  he  would  have  continued  him :  that 
''  up  to  that  time  the  facts  proved  no  act  of  adultery,  but  a 
'*  criminal  inclination  in  the  strongest  degree :  that  in  Its  ap- 
'*  prehension  the  case  came  strictly  within  the  authority  of 
*'  Eliot  and  Eliot  *,  where  the  parties  went  to  a  house  of  ill 


•  Arobes,  1776.    See  1  CoDiistory  Rep.  S02. 
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But  the  matter  does  not  stand  there-  The  doc- 
trine laid  down  might  apply  if  the  husband  had 
broken  in  on  their  criminal  pleasures,  and  had 
said,  I  only  availed  myself  of  that  opportunity 
to  obtain  full  and  complete  evidence.  But  how- 
did  he  comport  himself  the  day  after,  on  the 
spot,  in  the  neighbourhood,  and  when  apprized 
of  her  guilt  ?  This  does  not  rest  on  presump- 
tion ;  it  is  proved  by  the  evidence  of  Montford  ; 
that  he  had  full  information  of  what  passed  be- 
tween them.  At  this  time,  supposing  it  perfectly 
lawful  to  have  used  means  to  obtain  the  discovery, 
what  use  did  he  make  of  it  ?  :  For  if  he  is  once 
in  possession  of  a  fact  of  adultery,  and  still  con- 
tinues his  cohabitation,  it  proves  connivance, 
collusion  and  facility.  Did  he  apply  to  the 
law  ? 

On  the  1 2th  another  fact  happened,  to  which 
a  great  deal  of  evidence  applies,  showing  I 
think  that  he  was  well  apprized  of  the  intended 
interview ;  and  that  he  was  posted  there  at  nine 
o'clock.  But,  if  the  husband  here  stood  clear, 
his  conduct  on  the  11th  would  have  defeated 
him  of  his  remedy.  He  cohabited  with  his  wife 
that  night,  it  is  agreed ;  and  he  is  not  to  avail 
himself  of  this  subsequent  discovery,  having  re- 

**  fame  together.  Here  was  a  bed-room  let  to  a  man  who  had 
*'  been  her  menial  servant,  and  with  whom  she  had  before 
*<  been  shown  to  have  been  too  familiar ;  and  the  lady  went 
'*  backwards  and  forwards  to  it,  and  was  locked  up  there 
**  with  him,  and  permitted  him  to  take  gross  liberties  with 
**  her  person,  and  other  familiarities.  That  on  the  whole  there 
**  was  a  complete  and  legal  proof  of  criminality,  and  that  the 
**  husband  was  entitled  ta  a  separation." 

Note, — ^The  above  summary  is  taken  from  a  long  manuscript 
note,  which  does  not  notice  the  point  referred  to  in  the  text  as 
established  by  the  facts  of  the  case. 
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^"^^^^  mitted  the  other.  It  has  been  said,  there  is  no 
Hilary  condonation  of  this  fact  in  proof,  nor  any  thing 
4iJse*riiD.  *^  shew  that  he  slept  with  her  on  the  night  of 
the  12th;  and  that  if  condonation  is  relied 
upon  it  should  be  put  in  plea,  for  that  it  is 
not  incumbent  upon  the  complaining  party  to 
prove  there  was  no  condonation,  (a) 

SUbMd^^b*  ****  ^^  *^^®  ^^  ^  general  doctrine  I  assent ;  but  I 
pleading  that  thiuk  iu  this  case,  where  it  is  alleged  in  the 
kJhoaMon\hI  libel  that  she  did  not  leave  his  house  till  the 
lirtMrofldoi-  13th,  it  is  necessary  the  complainant  should 
^7t^^\    shew  that  they  did  not  cohabit  on  the  12th  by 

(ofwhiohadal-  .  i  i         i  i 

terjr  be  was  at  sleeping  together  :  he  has  taken  an  onus  upon 
ed!)takef^"  him,  which,  in  ordinary  cases,  does  not  lie  on 
'T^t^'Z  the  complaining  party. 

the/  did  Dot  There  is  another  circumstance  strong  to  the 

onthatnight—  disadvantage  of  Timmiugs.  Gibbs,  the  profli- 
^ly^speTiTg,  gate  instrument  of  the  wife  —  the  active  go- 
the  part/  rely-  betwceu  —  iu  all  her  criminal  transactions,  still 

iDgon  eoodona-  ^  ' 

tioD,  aaabar.    Uvcs   iu    his   service,  and,   as  appears  by  an 
p  ea  1 .  jj^f gi^Qgg^t^jy ^  ij^  fjjii  jyg  great  a  state  of  fami- 
liarity as  is  necessary  between  a  servant  and 
her  master. 

On  the  whole,  the  husband  is  criminally  im- 
plicated in  these  facts.  Corrupt  as  she  has 
been,  he  is  equally  corrupt ;  he  encouraged  her 
guilt  by  criminal  connivance  and  collusion. 
Such  a  man  is  not  the  object  of  the  attention  of 
the  law.  I  dismiss  her,  —  not  because  the  hus- 
band has  not  proved  her  guilt,  —  but  because 
he  has  proved  himself  utterly  unworthy  of  legal 
relief. 

(a)  See  Durant  y.  Durant,  Vol.  I.   p.  733,  751. 
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LOVEBING  V.  LOVERING.  Con.istort. 

1792. 


This  was  a  suit  of  adultery  brought  by  the     leth  jdj. 
husband  against  the  wife,  and  was  heard  eaf- 
parte. 

Judgment. 
Sir  William  Scott,  (Lord  Stowell.) 

No  appearance,  no  plea,  no  interrogatory  has  where  the  wife 
been  given  on  the  part  of  the  wife.  Very  few  "'f.^tt^r^ 
witnesses  have  been  examined.    The  Court  is  ^?'?*  ''Vtr^' 

of  her  adalterj, 

left  with  as  bare  information  as  possible.    How*  the  court  dis- 
ever,  there  is  absolute  proof  of  adultery,  and  a  Z^X^'' 
course  of  shameless  profligacy.    The  wife  had  batld^^'haWng 
a  strong  attachment  to  the  apprentice,  which  «»»»,"•*  •* «»« 
she  took  no  pains  to  conceal ;  it  was  known  and  with  a.  oodd 
talked  of  in  the  family  :    her  bell  used  to  ring  w^u^t^r^j!'  ^ 
for  him  ten  times  a  day :  it  was  a  common  joke  ^^/wUh^BT" 
in  the  workshop  where  the  brother  of  the  plain- 
tiff was  present :  he  did  not  imagine  her  guilty, 
though  other  witnesses  speak  of  their  behaviour 
as  leading  to  a  different  conclusion.    It  is  by  no 
means  probable  that  this  partiality  should  re- 
main an  entire  secret  from  the  husband :  there 
was  a  forwardness,  as  if  this  woman  wished  to 
obtrude  it  on  notice ;  but  the  case  does  not  rest 
on  probabilities ;   for  in  the  libel  the  husband 
states,  that  in  May  1790,  he  had  himself  ob- 
served great  and  indecent  familiarities  between 
his  wife  and  this  apprentice. 

It  is  said,  that  the  husband  might  forgive; 
and  yet  has  a  right  to  avail  himself  of  further 
misconduct.  The  husband  may  be  induced  to 
remit  on  many  grounds, — from  motives  of  com- 
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17M.      passion  —  remains  of  tenderness — remembrance 


16th  joiy.     of  past  endearments  —  regard  for  common  off- 

LovBRiNo     spring :  he  may,  on  such  grounds, — on  promise 

••         of  amendment  and  reasonable  prospect  of  it  — 

forgive.     But  there  was  no  such  promise  here ; 

he  says,  /*he  did  not  forgive;    but  withdrew 

**  himself  from  her  bed." 

Condonation  and  connivance  are  very  diffe- 
rent :  and  I  must  look  a  little  at  his  conduct  to 
see  whether  it  can  be  set  down  to  legal  conni- 
vance. There  is  one  circumstance  here  which 
distinguishes  this  husband's  conduct  from 
proper  condonation,  and  marks  an  improper 
consent.  If  he  were  induced  to  forgive  his  wife, 
yet  when  he  sees  an  indecent  familiarity  with 
his  own  apprentice,  would  he  suffer  the  man  to 
remain  one  moment  in  his  house  ?  This  is  im- 
possible to  reconcile  with  a  due  care  of  his  own 
honor.  If  he  had  pardoned  his  wife  after  1790, 
and  discharged  his  servant,  there  would  have 
been  nothing  in  the  condonation.  The  act  of 
his  permitting  him  to  continue  in  his  house, 
after  he  knew  of  great  and  indecent  familiarities, 
and  till  she  is  guilty  with  another,  amounts  al- 
most to  consent ;  and  is  a  degree  of  delinquency 
which  renders  him  unworthy  of  a  remedy  as  far 
as  that  man  is  concerned.  The  husband  pleads, 
that  he  left  the  bed  of  his  wife :  his  own  wit- 
nesses prove  the  contrary :  they  prove,  that 
he  slept  with  his  wife  a  few  days  before  the 
separation,  after  knowing  of  all  these  indecen- 
cies. I  have  a  right  to  presume  that  the  hus- 
band was  not  ignorant  or  averse  to  the  sort  of 
intercourse  that  was  going  on.  There  is  how- 
ever proved  criminality  with  another  man, 
nearly  cotemporary. 


ARCHES  COURT  OF  CANTERBURY. 


87 


The  case  then  comes  almost  to  this.  Can  a 
man^  consenting  to  adultery  with  A,  but  not 
consenting  to  adultery  with  B,  take  advantage 
of  that  adultery,  and  say  to  the  Ecclesiastical 
Court — "  non  omnibus  dormio."  This  is  lan- 
guage not  to  be  endured.  The  Ecclesiastical 
Court  requires  two  things,  —  that  a  man  shall 
come  with  pure  hands  himself,  and  shall  have 
exacted  a  due  purity  on  the  part  of  his  wife : 
and  if  he  has  relaxed  with  one  man  he  has  no 
right  to  complain  of  another.  I  think,  in  this 
case,  the  husband  is  not  entitled  to  relief, 
having  consented  to  the  turpitude  of  his  wife. 
I  dismiss  the  suit. 


1792. 

leth  Jaljr. 

LOVERIHO 
LOVERIMO. 


MOORSOM   V.    MOORSOM. 


Consistory, 
1702. 


Trinity 

Tbrm. 

4Ui  Sesiiiw. 


A  LIBEL,  pleading  adultery  in  the  wife,   having  Tbe  notoriomir 
been  admitted  to  proof,  a  defensive  allegation  rwurofle^'plll 
was  given  in,  which, — after  reciting  that  part  of  ^^"o" VroL"! 
the  libel  which  alleged  that  the  wife  left  her  reipecuwe  fe- 
husband's  house  without  his  knowledge,  and  went  introdoctioD'  of 
off  with  C  — pleaded   1st,  coolness  and  cruelty  bwdtowJii", 
on  the  husband* s  part ;  that  she  late  in  the  evening  ^^l"^^^^ 
and  when  it  was  dark  quitted  the  house  with  her  jDUmaoj,  ui« 
husband* s  knowledge j  arid  with  the  intent  to  go  to  ao^'f  aappij 
herfather*s;  that  though   tJie  husband  saw  her  wn^Hp^da- 
goings  he  did  not  prevent^  nor  accompany  her,  nor  ^jj  ^^^^ 
send  a  servant  with  her ;  and  that  since  site  quitted  iotUnaoj,  the 
she  has  been  living  with  her  father.  haabaod  to  at- 

tend  to  then, 
and  improper  familiaritiea  and  liberties  in  his  presence,  and  wiUioot  his  remonstraooe,  are  uaterial 
facts  ia  a  plea  of  connivance. 
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2d.  That  Moarsam  had  became  less  attentive 
since  his  marriage ;  and  did  not  attend  hi^  wife 
to  parties ;  but  allowed  C.  to  €ic€ompany  her. 

3d.  That  C.  was  gay^  lewd,  and  debauched, 
and  his  general  character  so  notorious,  that  no 
married  man  in  his  neighbourhood  would  per- 
mit him  to  visit  or  associate  with  the  females  of 
his  family  ;  that  his  character  was  well  known 
to  M.  long  before  and  since  his  marriage,  that 
M.  introduced  him  to  his  wife,  to  whom  he  was 
a  perfect  stranger,  that  at  his  house  he  would 
make  excuse  for  absenting  himself  and  leaving 
them  alone  together  for  a  long  period ;  that  find- 
ing them  together  on  his  return,  he  would  express 
no  displeasure  ;  that  he  encouraged  him  to  con- 
tinue his  visits,  and  permitted  his  wife  to  ac- 
company him  to  assemblies,  and  to  dance  with 
him  there,  and  to  go  out  in  his  carriage  with 
him,  and  that  she  received  from  him  presents  of 
fruit  and  game  directed  to  her. 

4th,  That  M.  paid  no  attention  to  the  remon- 
strances of  his  friends,  who  forewarned  him  of 
the  probable  consequences  of  this  intimacy ; 
that  he  continued  to  connive  at  it;  that  his 
wife's  parents  repeatedly  told  him,  **  they  feared 
''  their  daughter's  reputation  would  suffer  in  the 
''  eyes  of  the  world  from  his  countenancing  the 
''  visits  of  C.  who  was  known  to  be  a  man  of 
^'  gallantry  and  intrigue,  and  of  very  loose  and 
''  abandoned  character,  and  that  his  neighbours 
''  were  very  much  astonished  thereat,  and  made 
''  many  remarks  upon  his  suiferijig  the  same ;" 
that  he  generally  replied,  very  much  out  of  tem- 
per, "  that  he  would  not  afiront  his  best  cus- 
''  tomer,  by  desiring  him  to  make  his  visits  less 
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^'frequent,  or  putting  any  restraint  upon  the 
*^  conduct  of  his  wife  towards  him."  That  not* 
withstanding  such  remonstrances  he  stiU  con* 
tinned  to  countenance  and  permit  C.  to  visit 
and  keep  company  with  his  wife,  though  M. 
seldom  or  never  returned  the  visits  or  appeared 
on  habits  of  intimacy  with  him. 

5th,  That  C.  would  sit  close  with  his  arms 
found  the  waist  of  Mrs.  M.  while  at  the  harpsi- 
cord,  and  put  himself  into  amorous  attitudes 
with,  and  kiss  and  toy  with  her,  and  use  other 
modes  of  dalliance,  and  take  very  great  and 
unbecoming  liberties  with  her ;  that  M.  though 
present,  or  at  other  times  surprizing  them  in 
such  situations,  did  not  remonstrate  with  C.  or 
rebuke  his  wife. 

6th,  That  from  the  insuj^Seiency  of  her  aUow- 
amcefar  her  private  expeiices^  she  was  necessaribf 
amd  contmualfy  incurring  biUsy  and  under  the  ne- 
cessity of  applying  to  various  persons  for  money 
to  discharge  them^  and  from  time  to  time  did  ac^ 
cept  of,  and  was  lib^*ally  supplied  with,  money 
and  other  presents  from  C.  which  was  well 
known  to,  and  permitted  by  her  husband,  (a) 

Dr.  NichoU  in  objection. 

The  Court,,  in  a  suit  of  this  nature,  looks 
with  jealousy  on  %he  pleas  of  the  wife,  because 
it  is  her  interest  to  keep  the  cause  open :  for 
alimony  is  received  by  her  while  the  cause  lasts, 
and  she  is  in  no  danger  of  expence.  Of  the 
various  sorts  of  defence,  as  recrimination,  mali- 
cious desertion,  condonation,  and  the  like,  con- 
nivance is  the  least  favourable,  because  it  is  a 
tacit  acknowledgment  of  guilt,  and  therefore 

(a)  The  parts  of  the  plea  printed  in  Italics  were  not  admitted. 
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cannot  be  set  up  together  with  an  exculpa- 
tory plea.  The  libel  pleads  a  yerdict  with 
damages  3500/. :  this  is  no  proof  of  the  wife's 
guilt,  but  a  defence  of  connivance  is  most 
commonly  used  in  an  action  against  the  adul- 
terer. If  the  fact  be  so,  it  is  not  to  be  sup- 
posed but  it  would  have  been  set  up  as  a  de- 
fence to  the  action :  I  do  not  argue  that  this  is 
a  proof  that  there  has  not  been  connivance,  or 
that  because  it  was  not  set  up  by  the  adulterer, 
the  wife  is  barred  from  such  a  plea,  but  the 
Court  will  be  induced  to  observe  it  narrowly, 
and  not  to  admit  any  thing  not  so  strictly  laid 
as  to  bar  a  sentence.  [The  objections  taken  to 
the  1st,  2nd,  and  6th  articles  were  to  the  same 
effect  as  appear  in  the  Court's  sentence.]  C.'s 
character  was  its  own  antidote,  and  every  wo- 
man of  virtue,  as  Moorsom  at  the  time  sup- 
posed his  wife,  would  have  been  put  on  her 
guard  by  it.  His  answer  to  her  mother's  re- 
monstrances amounted  to  no  more  than  an  ex- 
pression of  confidence  in  his  wife,  or  might  be 
made  to  prevent  a  plan  for  his  discovery  being 
interrupted  by  premature  interference.  Of  the 
facts  pleaded  in  the  fifth  article  there  is  no  spe- 
cification of  time ;  no  person  is  alleged  to  be 
present — ^how  are  they  to  be  proved  ?  No  re- 
monstrance from  her  to  her  husband,  or  to  her 
own  friends,  respecting  his  inattention  is  plead- 
ed. The  whole  of  the  facts  are  too  slight  to 
operate  as  a  defence.  If  a  husband  is  suspicious 
of  his.  wife,  the  conduct  which  he  follows,  in 
order  to  detect  her  guilt,  wears  necessarily  the 
appearance  of  connivance. 


Dr.  Battine  $ind  Dr.  Laurefice  contr^. 
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Per  Curiam.  17M. 

This  is  a  defensive  allegation  brought  in  by      ^rinitt 
the  wife  in    a    prosecution   for   her  adultery.     aIV"^- 

This  defence  comes  in  a  late  period.    The  cir-       

cumstanceSy  however,  explain  the  reason ;  but    ^*^*^" 
if  I  admit  it,  I  shall  expect  diligence  in  the     moomom. 
proof.    A  negative  issue  was  at  first  given  to  the 
libel,  pleading  an  elopement  from  the  residence 
of  the  husband,  to  London  and  different  places, 
at  each  of  which  it  laid  facts  of  adultery. 

This  allegation  in  part  pleads  connivance ;  in » vat  for  se- 
and  it  has  been  said,  that  such  a  plea  is  not  T^onhe  wuva 
consistent  with  a  denial  of  facts  ;  but  I  think  it  tf^:^^ 
possible  that  a  denial  may  be  given,  and  yet  J^**^^*i|^' 
connivance  be  pleaded  at  the  same  time.    Un-  pleaded  by  the 
doubtedly,  if  the  wife  admit  in  one  part  of  the  «Uy  wXl  de- 
defence  a  fact,  or  even  a  proximate  act  of  adul-  "«•'<»'•••' f?"^*- 
tery,  it  is  not  open  to  her  to  say  in  another  part 
that  she  is  not  guilty ;  but  it  is  competent  to 
her  to  say,  there  may  have  been  suspicious  ap* 
pearances,  though  I  deny  criminality,  and  those 
appearances  into  which  I  have  been  betrayed 
have  occurred  by  the  contrivance  of  my  hus- 
band, or  have  been  produced  by  an  insidious 
project  on  his  part ;  but  I  have  not  completed 
his  intention :  as,  ip  a  case  of  recrimination, 
the  party  may  deny  her  own  guilt,  but  at  the 
same  time  say,  that  even  if  she  had  been  guilty, 
yet  the  conduct  of  her  husband  was  a  bar  to 
his  prayer. 

It  is  said,  that  a  verdict  having  been  given  with 
such  large  damages,  the  Court  will  regard  theplea 
of  connivance  with  jealousy,  as  this  defence  was 
not  set  up  at  conmion  law,  or  at  least  not  estab- 
lished.   The  eternal  answer  is,  a  verdict  is  ''  res 
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^^  inter  alios  acta.'' (a)  Whatever  defence  the 
adulterer  set  up,  or  declined,  is  nothing  to  the 
wife.  It  will  not  conclude  her.  On  what  facts 
the  jury  determined)  whether  the  circumstances 
of  connivance  were  brought  forward,  is  out  of 
the  view  of  this  Court.  The  wife's  defence  must 
be  independent  of  that,  though  the  fact  may  a 
little  awaken  the  jealousy  of  the  Court :  but  it 
will  do  no  more.  She  avers  the  facts  of  the  al- 
legation to  be  true,  and  so  at  present  they  must 
be  taken  to  be. 

This  allegation  is  of  two  parts — the  one, 
pleading  connivance ;  the  other,  miscellane- 
ous matter.  This  tatter  part  is  open  to  the 
objections  made  by  counsel.  The  first  article 
negatives  none  of  the  material  facts  in  the  libel. 
That  she  quitted  him  fnnn  his  coolness,  is  no 
justification.  Indifierence,  ill  behaviour,  or 
cruelty  is  not  pleadable  in  a  suit  for  adultery. 
It  wUl  not  justify  her  criminal  misconduct.  The 
only  fact  negatived  is^  that  she  quitted  him 
without  his  knowledge :  and  it  is  now  pleaded, 
that  she  quitted  him  with  the  intention  of  going 
to  her  fadier's,  and  that  he  did  not  oppose  it 
nor  accompany  her.  This  will  not  s^ect  his 
claim  for  relief.  If  he  did  not  attend  her,  it 
may  be  incivility  or  not,  according  to  his  cir- 
cumstances. It  pleads  she  has  since  lived  with 
her  father ;  but  it  does  not  say,  that  she  went 
there  directly,  nor  has  continued  there  ever 
since ;  nor  does  it  appear  how  soon  her  in- 
tention was  diverted ;  on  this  there  is  an  entire 
silence.    The  fact  negatived  is  immaterial,  and 

(a)  Vide  infr^,  107,  and  Hoar  v.  Hoar,  inhk.  Also,  upon 
this  subject,  see  £lwes  ▼.  Elwes,  1  Consistory  Reports,  299. 
tit  noiU.    LoTeden  v.  Loveden,  2  ibid.  61. 
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I  shall  not  put  the  husband  to  the  expence  of  a 
contradiction  by  plea. 

The  second  article  is  also  immaterial ;  it  pleads 
that  he  was  a  more  attentive  and  polite  lover 
than  husband;  that  he  did  not  attend  her  to 
places  of  amusement.  That  a  tradesman  should 
so  attend  his  wife,  is  not  perhaps  much  to  be  ex* 
pected.  The  fact  of  his  allowing  her  to  go  with 
C.  appears  sufficientiy  in  another  article.  I 
therefore  reject  the  two  first  articles. 

The  sixth  article  is  also  liable  to  objections. 
The  parsimony  of  the  husband  depends  on  hia 
discretion  and  circumstances,  and  the  Court 
cannot  take  on  Itself  to  judge  in  such  matters. 
That  she  accepted  money  and  presents  from  C. 
is  of  importance,  but  it  may  be  added  to  the 
third  article.  It  would  be  a  striking  circum^^ 
stance  if  he  knew  she  was  in  the  habit  of  re- 
ceiving money  from  this  man.  As  to  his  al^ 
lowance  to  her  for  pocket-money,  I  cannot  in- 
quire into  it ;  and  but  little  advantage  could  be 
drawn  from  it,  if  I  knew  it.  It  is  sufficient  that 
with  his  consent  she  was  supplied  with  money  by 
C.  I  therefore  direct  this  fact  to  be  added  to  the 
third,  and  reject  the  remainder  of  the  sixth  article. 

A  plea  of  connivance  must  for  the  most  part, 
in  its  own  nature,  be  circumstantial,  and  con- 
sist of  many  facts,  trifling  perhaps  when  taken 
separately,  but  altogether  making  a  case  cal- 
cidated  to  affect  the  jut^ment  of  the  Court. 
That  the  husband  entertains  such  a  design  must 
be  a  matter  of  inference,  for  it  can  hardly  be 
supposed  that  a  man,  who  frames  a  project  of 
the  kind  against  the  honor  of  his  wife,  will 
avow  it,  or  betray  his  purpose  by  any  single 
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1702.      broad  unequivocal  act.    The  Court  then  must 
admit  a  latitude  in  such  a  defence. 

The  third  article  pleads  very  material  facts. 
If  the  husband  is  so  very  imprudent  as  to  re- 
commend to  the  society  of  his  wife  a  man  ex- 
cluded by  others,  it  goes  further  than  careless- 
ness, and  lays  a  foundation  for  the  belief  of  the 
design   imputed.     If  the  husband  had  such  a 
design,  he  would  not  introduce  a  virtuous  man 
as  his  accomplice,  but  just  such  an  one  as  C« 
It  has  been  said,  that  C.'s  character  was  the 
antidote ;    in  the  same  way  it  might  be  said,' 
that  if  he  had  carried  her  to  a  brothel,  and 
told  her  the  character  of  the  house,  it  was  a 
sufficient  caution.     He  should   remember  the 
dangers  of  seduction,    and  the  infirmities  of 
human  nature ;  and  it  is  his  duty  to  give  to  his 
wife  the  benefit  of  his  prudence  and  protection : 
his  practice  of  leaving  her  alone  with  a  man  of 
such  a  character,  is  not  to  be  explained  upon 
the  ground  of  a  virtuous  and  proper  confidence ; 
nor  his  permitting  him  to  conduct  her  to,  or 
dance  with  her  at  assemblies,  without  expressing 
displeasure :    this  and  the  other  behaviour  is 
not  justifiable  on  the  part  of  the  husband ;   it 
may  lead  to  that  interpretation  on  which  the 
wife  relies.     The  conclusion  of  this  article  is 
slight,  "  that  she  received  from  him  presents 
"  of  fruit  and  game."    This  stands  on  a  different 
ground  from  the  supply  of  money;     Presents 
of  fruit  and  game  are  not  of  the  same  import : 
they  pass  as  common  acts  of  civility. 

The  fourth  is  extremely  stringent.  Her  family 
taking  alarm  at  the  intimacy,  and  his  refusal  to 
attend  to  their  remonstrances  on  the  impropriety 
of  her  conduct,  go  a  great  way  to  impress  a  sus- 
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picion  of  his  criminal  design ;  and  to  show  con- 
nivance. It  is  argued,  that  his  refusal  may  be  no 
more  than  an  expression  of  confidence  in  the 
virtue  of  his  wife,  or  that  he  might  wish  for  an 
opportunity  of  discovery.  If  he  had  shown 
alarm  and  said,  ^'  I  will  avail  myself  of  your 
"  communications  and  watch  her  conduct," — 
this  might  be  a  sufficient  answer ;  but  if,  on 
the  contrary,  he  said — what  is  here  laid — "  that 
"  he  would  not  affront  his  best  customer  by 
"  laying  a  restriction  on  his  wife's  conduct,"  — 
this  is  most  important. 

The  fifth,  it  is  said,  will  be  difficult  of  proof : 
but  there  is  undoubtedly  a  possibility  of 
proof:  and  if  it  can  be  shown  that  improper 
familiarities  from  a  very  debauched  man  passed 
in  his  actual  sight,  without  his  interference,  it 
would  give  reason  to  believe,  that  the  husband 
was  not  averse  to  greater  familiarity :  but  I  shall 
defer  delivering  judgment  on  their  effect  till  I 
see  how  they  turn  out  in  proof. 

It  is  not  necessary  to  provie  connivance  to 
actual  adultery,  any  more  than  it  is  necessary 
on  the  other  side  to  prove  an  actual  and  specific 
fact  of  adultery.  If  a  system  of  connivance  at 
the  improper  familiarity,  almost  amounting  to 
proximate  acts,  be  established,  I  shall  infer  a 
corrupt  intention  as  to  the  result,  and  shall  not 
call  for  more  direct  proof. 
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A  responsive  allegation  on  the  part  of  the 
husband,  admitted  without  opposition,  in  sub- 
stance pleaded, — 1st,  That  C.  was  visited  by 
all  respectable  people;  was  married  and  had 
four  children ;  that  he  was  looked  upon  as  a 
man  of  honor ;  was  a  man  of  pleasing  manners 
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and  conyersatiQn ;  had  parties  at  his  house 
which  were  attended  by  ladies  of  good  charac- 
tetf  and  that  other  ladies,  besides  Mrs.  M.  ac- 
companied him  in  his  carriage;  that  M.  was 
very  domestic,  seldom  from  his  wife,  except  on 
business ;  was  a  tender  and  indulgent  husband, 
that  her  brother  was  a  great  friend  of  C. ;  and 
another  brother,  a  great  friend  of  C.'s  son ;  that 
C.  was  forty,  and  a  good  customer  to  M. ;  that 
M.  sometimes  went  to  the  assemblies  with  his 
wife,  and  at  all  other  times  sat  up  till  her  re- 
turn ;  that  she  always  went  in  a  chair  and  had 
a  servant  to  attend  her ;  that  C.  presided  at  the 
assemblies,  walked  out  and  danced  with  other 
ladies. 

2d.  That  C.  and  Moorsoro  were  on  terms  of 
great  intimacy  and  friendship^  and  Moorsom 
constantly  returned  his  visits. 


Raster  Term,      On  the  first  Scssion  of  EastcT  Term,  1793,  a 

1      A    O.AA    ' 

further  defensive  allegation  on  the  part  of  the 
wife  was  given,  consisting  of  two  articles;  and 
pleading,  more  minutely  and  circumstantially, 
acts  of  undue  familiarity  and  improper  assiduity 
on  the  part  of  C,  in  the  presence,  or  to  the 
knowledge  of,  Moorsom:  and  also  that  the 
♦  conduct  of  the  three  parties  was  matter  of  ge- 

neral notoriety,  observation,  and  conversation. 
The  admission  of  this  allegation  was  opposed. 

Per  Curiam. 
Maob  dehty  In  this  CBse  the  libel  was  admitted  on  the  dd 

totk?i^".de-  Session  of  Trinity  Term,  1791.    No  answer  was 

fenM,  a  plea  of 

minate  facts  to  establish  ooiiniTaDoe  having  boeo  admitted,  and  the  eaue  dow  ttandiBg  "  to  pro- 
poond  all  faott,"  aa  aUegation  of  the  wife,  not  retponaiTe,  bat  pleading  more  mioatelj,  b«t  to 
the  same  effect  as  id  the  former  plea,  rejected  in  Mo  ;  the  facts  not  being  novifcr  jMromla* 
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given  till  the  second  Session  of  Michaelmas       ^71)3. 
Term:    on   the  first  Session  of  Easter  Term,  easter term, 
1 792,  publication  was  prayed,  and  to  propound     ^'*  swion. 
all  facts  :  and  on  the  second  Session  an  allega-     hoorsom 
tion  was  asserted  for  the  wife ;  it  was  not  debated     moorsom. 
till  the  third  Session  of  Trinity  Term,  and  was 
admitted  on  the  fourth.    That  allegation  plead- 
ed many  circumstances  composing  the  defence 
of  the  wife — to  the  effect  that  her  conduct  was 
occasioned  by  the  corrupt  encouragement  of  her 
husband.     She  did  not  thereby  admit  the  fact 
of  adultery,  for  she  gave  a  negative  issue ;  she 
only  asserted  that,  if  the  fact  had  been  true,  the 
husband,  under  such  circumstances,   was  not 
entitled  to  a  divorce.     That  allegation  was  very 
minute  and  particular,  and  on  that  ground  parts 
of  it  were  rejected.     The  rejoining  allegation  by 
the  husband  was  not  debated.     A  commission 
for  the  examination  of  witnesses  has  been  re- 
turned.     The  cause  stands  ''to  propound  all 
"  facts,"  and  now  another  allegation  of  the  wife 
is  brought  in,  not  respjonsive  to  the  husband's 
allegation,   but  pleading  circumstances,   some 
almost  the  samie  as  those  in  her  former  plea, 
others  of  the  same  nature.     It  is  the  duty  of  The  whole  sob- 
the  Court  to  compel  parties  to  bring  the  whole  r^tj*«h^w** 
of  their  substantive  case  before  the  Court  at  ^'^ht'i^fore 
once,  where  it  is  possible,  which  is  not  always  **»«  coort ;  hot 
the  case;   for  the  knowledge  of  facts,  or  the  cie«ri/ shown 
proof  by  which  thf^  facts  are  to  be  supported,  coSd  ^^1^ 
may  not  always  be  in  the  power  of  the  party,  ^JfeaVaTddi- 
and  then  additional  articles  may  be  given  in  ;  »»<>"»*  •niciat 
but  it  must  clearly  appear  to  the  Court,  that  "*'^    "^"^ 
they  could  not  have  been  given  in  before :  a 
contrary  practice  would  be  extremely  oppres- 

VOL.  III.  H 
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171>3.       giye,  especially  where  one  party  pays  all  the 


EASTRa  tbrm,  expences  on  both  sides. 
i«t  setion.        jj.  jg  gg^j^i^  jjjg^j  ^jjg  fg^^^g  pleaded  generally  in 

MooRsoM  the  former  plea  are  more  specifically  and  cir* 
moo'rsoii.  cumstantially  stated  here.  This  is  of  itself  an 
objection.  If  the  party  is  to  plead  facts,  then 
to  split  and  make  them  minute,  where  will  the 
matter  end?  When  a  party  states  facts,  he 
ought  to  be  required  to  state  the  circumstances, 
and  is  not  to  be  allowed  to  state  them  sepa- 
rately. The  wife  had  a  year  to  consider  of  and 
prepare  her  defence.  The  facts,  which  almost 
every  one  happened  to  herself  and  in  her  own 
presence,  must  have  heexx  known  to  her ;  and 
she  had  abundant  opportunities  for  making  all 
necessary  inquiries  as  to  —  and,  from  the  nature 
of  the  facts  pleaded,  she  must  have  known  — 
the  means  of  proving  them .  If,  being  in  posses- 
sion of  the  facts,  she  did  not  prepare  her  defence, 
the  husband  is  not  to  bear  the  inconvenience. 

They  pleaded,  in  the  first  allegation,  that  C. 
often  went  out  in  the  chaise  with  Mrs.  Moor- 
som  :  here  they  plead,  that  when  Moorsom  was 
with  them  in  the  chaise  familiarities  passed ; 
a^d  that  Moorsom  used  to  get  out,  leaving  them 
in  the  chaise  alone  together.  Now  of  this  fact 
the  wife  must  have  been  in  possession  :  and  as 
to  the  excuse,  that  inquiries  were  not  made  with 
success  for  the  evidence  necessary  to  establish 
it,  this,  considering  the  great  stake  at  issue,  was 
great  negligence,  from  the  effect  of  which  the 
Court  cannot  relieve  her.  They  might  have 
stated  this  in  the  former  articles.  The  same 
observation  applies  to  the  other  familiarities, 
those  at  the  assembly  for  instance :  they  had 
before  pleaded  that  C.  accompanied  her  to,  and 
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danced  with  her  at,  assemblies ;  and  now  they  i'^^^- 
plead  Moorsom's  conduct  after  :  that  after  C.  baster  tp.rm, 
had  danced  with  her,  they  would  all  three  re-  ^'*  sc««o»». 
tire  into  a  private  room,  where  Moorsom  left  them  moorsoh 
together.  This  was  not.  secret;  it  might  have  moorsom. 
been  proved  by  many  persons :  the  party  must 
have  known  the  fact,  and  that  she  could  prove  it. 
Some  of  the  circumstances  are  such  as  would 
come  out  under  the  articles  of  the  former  allega- 
tion, and  in  that  allegation  more  general  words 
might  have  been  lidded.  The  objection  to  the 
former  was,  that  it  was  too  particular.  The  se- 
cond article  pleads,  that  Moorsom's  conduct  was 
matter  of  notoriety  in  the  town :  she  must  have 
known  of  the  existence  af  this,  and  of  the  means 
of  proof,  at  the  time  of  giving  in  the  former 
aUegation  ;  for  that  a  matter  of  such  universal 
publicity  should  be  a  secret  to  the  party  before 
is  incredible.  Then  as  to  the  remonstrance 
from  Moorsom's  mother  to  C.'s  mother  on  this 
intimacy,  it  is  not  pleaded  that  the  husband 
was  privy  to  it;  if  it  could  affect  him,  they 
might  have  pleaded  it  before,  when  they  alleged 
that  the  familiarities  were  observed  by  the 
friends,  and  that  remonstrances  were  made ; 
but  the  fact  is  insignificant:  considering  that 
the  effect  of  this  allegation  is  to  increase  the 
stringency  of  her  own  facts^  it  would  be  very 
improper  to  admit  it  at  this  late  period,  for  the 
party  should  bring  forward  the  whole  of  her 
substantive  defence  at  fiirst,  or  show  that  she 
could  not.  The  contrary  is  manifestly  the  case 
here.  The  party  might  before  have  pleaded  the 
whole  in  general  words.  If  facts  are  now  ex- 
cluded, it  arises  by  her  own  negligence.  On 
the  important  considerations  of  the  injury  that 

H  2 
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1793.  the  admission  of  this  allegation,  by  increasing 

Easter  Term,  delay  and  cxpcnccs,  will   inflict  on  the   hus- 

i8i  sesHion.  band's  character  and  fortune,  I  reject  it  in  toto, 

MOORSOM 

0. 
MoORSOM.  -——_——— 


i8ijaij,i793.       The  case  now  came  on  for  the  final  hearing. 

Dr.  Nicholl  and  Dr,  Swahey  for  the  husband. 

The  libel  pleads  the  marriage  on  22d  June 
1785,  Moorsom  being  then  twenty-six  years  of 
age,  and  Mrs.  Moorsom  seventeen.  On  the 
10th  January  1791,  she  left  her  husband's  house 
without  his  knowledge  and  eloped  with  C. ;  went 
to  North  AUerton ;  arrived  there  at  four  in  the 
morning ;  she  desired  the  chambermaid  to  make 
only  one  bed  which  was  prepared  in  a  single- 
bedded  room ;  she  went  to  bed ;  he  went  up ; 
door  was  locked  ;  parties  slept  together.  Next 
day  went  to  Grantham;  slept  together  :  on  15th 
January,  arrived  in  London,  stayed  a  week  there 
passing  for  and  cohabiting  as  man  and  wife. 
Verdict,  damages  3500/.  Ten  witnesses ;  mar- 
riage confessed ;  exhibit  proved. 

1st  Witness — a  friend  of  C.  who  borrowed  from 
him  clothes  and  a  trunk — saw  Mrs.  M.  in  chaise ; 
came  to  prevail  on  C.  to  leave  her,  and  return 

.  to  his  wife ;  placed  Mrs.  M.  under  care  of  a  bro- 
ther-in-law. 2nd,  Driver  of  chaise  knew  both 
parties;  drove  them  to  North  AUerton.      3rd, 

'  The  chambermaid  at  North  AUerton  proves  ar- 
rival, sleeping  together ;  did  not  know  them ; 
told  by  post  boy — not  husband  and  wife.  4th, 
The  chambermaid  at  Grantham  proves  their 
sleeping  together ;  positive  as  to  identity ;  gives 


MOORSOM 

V. 
MoORSOM. 
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no  reason,  but  explained  by  the  attorney  of  iw*- 
Moorsom,  who  showed  C.  and  Mrs.  M.  to  the  ,,j  j„,^ 
last  witness,  who  recognized  them.  Three  others 
prove  their  sleeping  together  in  London,  and 
her  going  by  name  of  C. :  these  were  examined 
on  the  trial  at  common  law :  no  doubt  of  iden- 
tity. 

On  responsive  allegation — ^fifteen  witnesses 
were  examined,  and  on  the  rejoining  allegation 
five.  1st,  Mrs.  M.'s  mother — That  C  was  ad- 
dicted to  gallantry ;  believes  M.  must  have 
•known  it ;  has  twice  seen  her  daughter  in  C.'s 
phaeton;  daughter  received  a  toothpick-case 
and  knife;  nothing  clandestine;  no  evidence 
'  that  he  supplied  her  with  money.  Witness 
often  expressed  her  surprise  that  C.  should  be 
so  much  at  the  house ;  once  said  '*  feared  daugh- 
**  ter's  character  would  be  injured."  M.  said, 
"  Would  you  have  me  affront  my  best  customer." 
It  appears  her  objection  to  M.'s  acquaintance 
with  C.  was  because  the  latter  was  expensive 
and  of  superior  fortune.  Mrs.  M.'s  custom  was 
to  spend  Saturday  evening  with  her  father  and 
mother ;  once  was  late ;  her  excuse,  that  she 
was  detained  by  a  visit  from  C,  and  under  these 
circumstances  the  objection  was  made.  2nd. 
Mrs.  M.'s  father  proves  the  long  acquaintance 
of  M.  with  C.  3rd.  A  maid-servant  toM. — C. 
often  came ;  stayed  there ;  M.  would  go  out ; 
C.  drove  mistress  out  in  phaeton ;  made  her 
presents  of  fruit,  &c. ;  sat  close  to  her ;  squeezed 
and  kissed  her  hand ;  scraped  her  nails ;  and 
kissed  her  hand  in  presence  of  M.  3rd.  A  man 
servant  to  C.  —  Danced  with  her ;  arm  round 
her  waist  at  harpsichord  ;  M.  sometimes  read- 
ing ;  one  evening,  at  parting,  C.  kissed  her  in 
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1793.  presence  of  deponent  and  M. ;  gave  her  meat 

igtjniy^  off  his  own  plate  with  his  fork  when  dining  by 

waterside.     4th.  Another  maid* servant  to  M. — 

^\^^^  ]VJ.  left  them  together ;  and  went  into  counting- 

MooRsoM.  t^^^^g^     ^5^1^    ^  jijjjj  maid-servant  to  M. :— M. 

left  them  together;  went  out  in  phaeton  to* 
gether ;  M.'s  child  sometimes  with  them.  6th. 
This  witness,  of  the  age  of  sixty-seven,  would 
not  have  trusted  his  wife  for  an  hour  with  C. ; 
M .  might  not  have  known  his  general  charac- 
ter. 7th  and  8th.  Two  other  witnesses — went 
together  in  phaeton ;  walked  arm  in  arm.  9th. 
A  clergyman — from  notoriety  of  C.'s  character 
thinks  it  impossible  but  M.  must  have  known 
it.  1 0th.  Another  witness — was  sent  with  n 
present  of  peas.  1 1th.  M.'s  father — met  C.  com- 
ing out  two  days  before  elopement ;  said  *'toa 
**  often  there;  was  an  expensive  man."  12th. 
M.'s  nursery -maid — C.  came  two  or  three  times 
a  day  on  business ;  asked  first  for  M. ;  when 
there,  M.  would  retire  into  counting-house  only 
on  business ;  walked  out  together ;  went  toge- 
ther to  assemblies ;  believes  M.  had  no  bad  opi- 
nion of  C,  or  would  not  have  permitted  this. 

The  ground-work  of  the  charge  on  the 
husband  is,  the  notoriously  bad  character  of 
C,  that  no  one  with  a  wife  or  daughter  would 
admit  him  into  their  house :  but,  on  the  re- 
joining plea,  five  witnesses  of  respectable  cha- 
racter prove  the  facts  as  pleaded,  that  C.  was 
held  a  man  of  honor,  that  there  was  no  re* 
port  of  C.  being  forbid  any  house,  and  that 
M.  was  a  tender  and  indulgent  husband ;  one 
witness  says  he  had  no  rea3on  to  suppose  that 
M.  thought  C.  a  man  of  debauched  character ; 
and  all  depose,  that  they  think  M.  was  incapa- 
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ble  of  conniTing  at  improper  conduct  in  his  wife.       ^'^^^' 
The  only  fact,  referred  to,  appears  on  interro-      ist  juiy. 
gatory,  that  C.  had,  eighteen  years  before,  had     |^^^[^„ 
connexion  with  some  woman.    One  gentleman     ^  ». 
deposes,  that  he  would  not  have  hesitated  to 
trust  his  wife  with  C. ;  does  not  believe  M.  had 
the  least  suspicion  of  the  elopement ;  that  when 
M.  was  first  told,  he  was  so  much  affected  that 
witness  did  not  expect  he  would  have  lived ;  he 
Scarcely  ate  or  drank  for  two  days. 

This  is  the  substance  of  evidence.  Adultery 
is  fully  proved.  The  defence,  containing  seri6us 
accusations  on  the  husband,  is  unfounded. 
Character  of  C.  not  such  as  to  excite  fear  of 
any  husband  ;  his  bad  repute  unknown  to  M. ; 
an  old  and  intimate  acquaintance  of  M.  No- 
thing happened  which  should  induct  him  to  in- 
terfere in  his  wife's  acquaintance  with  a  man 
whom  he  considered  as  a  most  ifitimate  friend. 
What  is  connivance?  Perhaps,  from  the  ex- 
pression in  Sanchez,  **  Vir  qui  uxor  em  pros- 
"  tituit  ;■'  (a)  one  might  be  led  to  think  it  neces- 
sary that  the  husband  should  be  active:  but 
we  admit  that  if  he  is  passive  it  is  sufficient ; 
he  must  however  be  conusant  and  guilty.  The 
Court  will  consider  likewise  the  habits  and  man- 
ners of  life  of  the  parties  and  of  the  place  where 
they  live :  there  is  less  reserve  in  the  country 
and  among  people  in  a  middliilg  situation  thai^ 
in  town,  and  in  the  superior  rankd.  It  must  be 
shown  that  he  knew  and  wilfully  lay  by  and 
permitted  the  crime.  The  intention  of  the  hus- 
band may  be  proved  by  facts :  but  they  must 
be  unequivocal  feicts  ;  there  mast  be  shown  such 

(a)  Sanchez  de  Matrinronio,  Lib.  10.  Disp.  5.  No.  3,  4. 
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1793.       familiarities  and  approximations  as  could  leave 
TiTjiiiJ.      Jio  doubt,  or  at  least  must  raise  a  suspicion  in 
the  husband. 

The  question  is,  whether  such  facts  were 
known  to  M.,  as,  considering  the  relative  situa- 
tion, &c.  of  the  parties,  might  and  did  excite 
alarm  in  the  husband.  The  charge  here  de- 
pends on  C.'s  being  a  man  of  so  notorious  cha- 
racter as  to  be  excluded  from  decent  houses ; 
all  that  is  suggested  on  the  interrogatories  is  a 
connexion  with  some  young  woman,  eighteen 
years  before,  prior  to  his  marriage ;  no  similar 
charge  since.  The  familiarities  were  of  a  nature 
that  would  not  alarm  in  the  country,  and  in  the 
situation  of  these  parties.  There  was  nothing 
clandestine ;  all  was  done  openly  before  the 
servants:  they  were  not  surprized  by  them. 
There  is  nothing  in  the  character  of  the  hus- 
band leading  to  this  suspicion  :  he  was  a  do- 
mestic, tender,  and  indulgent  husband.  What 
inducement  could  there  be  to  such  a  man  ?  he 
was  almost  distracted  at  hearing  of  the  elope- 
ment. 

Dr.  Battine  and  Dr.  Laurence  conixh. 

One  clergjrman  had  a  bad  opinion  of  C. ;  had 
heard  was  excluded  from  one  house  in  the  neigh- 
bourhood :  deponent  would  not  have  admitted 
him  if  he  had  a  wife ;  M .  must  have  known  his 
character  from  notoriety.  Mrs.  M.'s  father  and 
mother — that  C.  always  considered  as  addicted 
to  gallantry ;  M .  must  have  known  it  as  always 
residing  in  the  same  place.  The  witness  of  the 
age  of  sixty-seven — that  C.  had  a  general  bad 
character  as  to  women.  Several  witnesses — that 
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no  doubt  M.  must  have  known  C.'s  character.  17M. 
Another  witness — that  few  ladies  kept  company  uu^. 
with  him  without  losing  their  character.  Two 
servants — C.  visited  often  in  same  day ;  M*  re- 
tired and  played  on  a  flute ;  that  M.  finding  staid 
several  hours,  showed  no  displeasure.  One  wit- 
ness says,  they  walked  together  hand  in  hand ; 
M.  present.  Presents  are  proved,  and  remon- 
strance^ are  pleaded.  Many  parts  of  rejoining 
allegation  not  proved.  M.  was  told  of  the  elope- 
ment at  an  early  hour,  yet  did  not  pursue.  On 
the  whole,  M .^  when  he  introduced  C.  to  his 
wife,  knew  his  general  character,  admitted  his 
frequent  visits ;  familiarities  and  indecencies 
passed  in  his  presence ;  he  allowed  her  to  re- 
ceive presents  from  him ;  her  conduct  excited 
attention  and  remonstrances  ;  he  refused  to  in- 
terfere.    Husband  has  no  right  to  sentence. 

The  Court  took  time  to  deliberate. 

Judgment.  9th  November. 

Sir  William  Scott  (Lord  Stowell). 
This  suit  is  brought  by  Richard  Moorsom  Toetuuub 
against  his  wife  for  a  separation  by  reason  of  b^^tu^uaf- 
her  adultery.     The  marriage  is  confessed  and  J.^'in^ii^i^^^ 
proved.     The  adultery  is   proved  and  almost  M»wUe,or 

!•  J  A  x-'Ui  •  prudent,  or  at- 

confessed.    A  negative  issue  has  been  given,  tentifeman.nor 
but  the  allegation,  on  behalf  of  the  wife,  is  not  lIilL$b«ldto 
an  assertion  of  innocence:   it  rests  her  defence  wiwifesgoat: 

be  must  be 

on  that  which  indirectly  admits  the  truth  of  the  •!»<>''»'  m^*"- 
husband's  plea, — the  defensive  allegation  charg-  tnbate  ther^*^ 
ing  connivance  on  the  part  of  the  husband.  inr«tiS!Id  ^r- 

It  is  not  necessary  to  state  the  evidence  of  "^^a^^'" 
the  adultery  further  than  that  C,  the  party 
charged  to  have  eloped  in  1791  with  Mrs.  Moor- 
som, is  proved  to  have  so  done.    The  chaise- 
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9th  N^ember. 


MooBsoitf. 

V. 
M<»OBtO«. 


Connif  anoe  of  a 
passif  e  and  per- 
inissiTe  kind,  is 
to  be  proved  bj 
a  train  of  cod- 
doot  and  cir- 
oumttaooea. 


driver,  who  knows  both  C.  and  Mrs.  Moorsom, 
says  the  same.  The  chambermaid  at  the  inn 
proves  that  the  persons  brought  by  him  slept 
together  in  the  same  room :  she  did  not  know 
them,  but  is  told  by  the  post-boy  that  they  were 
not  husband  and  wife.  The  chambermaid  at 
another  inn  proves  that  they  slept  together: 
she  is  positive  as  to  their  identity  :  and  it  ap- 
pears^ from  the  evidence  of  the  attorney,  that 
this  witness  has  since  seen  both  C.  and  this  lady, 
and  recognized  them.  Three  other  witnesses 
also  speak  to  these  parties  sleeping  together 
and  going  by  the  name  of  C.  There  is  also  a 
verdict  giving  3500/.  damages.  On  this  evidence 
there  is  no  doubt  of  the  guilt  nor  of  the  identity* 

The  defence  which,  in  law  and  reason,  is  as 
available  to  the  party  as  the  fullest  contradiction 
of  fact  is — that  the  husband  himself  was  the  au- 
thor and  accomplice  of  the  crime  ;  that  he  has 
practised  a  train  of  conduct  which  led  to  her 
guilt,  and  which  he  foresaw  and  intended  should 
lead  to  it ;  that  he  is  therefore  not  the  object  of 
relief  which  the  law  gives  to  the  innocent  only. 
The  conduct  then  iip6n  which  the  wife  relies 
for  her  defence  is  of  a  passive  and  permissive 
kind,  to  be  proved  therefore  by  circumstances. 
Active  conspiracy  appears  in  overt  acts,  but 
unless  there  are  declarations  to  establish  it, 
connivance  must  in  general  depend  on  circum- 
tances,  and  is  to  be  gathered  from  a  train  of 
conduct  which  the  Court  is  to  interpret  as  well 
as  it  can. 

The  first  general  and  simple  rule  is,  if  a  man 
sees  what  a  reasonable  man  could  not  see  with- 
out alarm ;  if  he  sees  what  a  reasonable  man 
could  not  permit,  he  must  be  supposed  to  see 


ARCHES    COURT    OF    CANTSRBUBY.  ^  lOT 

■ 

and  mean  the  consequences  ;  but  this  is  not  to       1793. 
be  too  rigorously  applied  without  making  allow-  gth  NoTenber. 

ance  for  defective  capacity :  dulness  of  percep-       

tion,  or  the  like,  which  exclude  intention,  is  not       ^Jf^^ 
connivance ;  tliere  must  be  intention.     The  pre-     ^o®»«>"- 
sumption  of  law  is  against  connivance ;  and  if  the 
facts  can  be  accounted  for  without  supposition 
of  intention^  the  Court  will  incline  to  that  con- 
struction.   Undoubtedly  there  have  been  some 
persons  who  have  conspired  against  the  virtue 
of  their  wives  to  gain  a  separation,  and  (expe* 
rience  has  proved)  have  even  connived  without 
such  an  object :  but  either  of  them  is  contrary 
to  the  usual  conduct  and  disposition  of  man- 
kind ;  and  the  Court  is  to  presume  according  to 
general  rules  of  conduct.  However^  though  to  bar  Ptwi/e  ooonir. 
the  husband  there  must  be  mtention  on  his  part,  t  bv  as  acuve 
I  have  no  difficulty  in  saying  that  mere  passive  ^^TiSbT* 
connivance  is  as  much  a  bar  as  active  conspi-  •»  «teodon  that 

,  *        gout  sbonld  en- 

raey ;  he  would  oepartteq^s  crimtMis.  tae. 

The  expression  of  the  hooks,  of  a  man  pros- 
tituting his  wife,  is  too  strong,  but  the  rule  is, 
'^  volenti  non  fit  injuria ;"  that  is  the  true  prin- 
ciple :  active  or  passive,  the  husband  is  not  the 
object  of  legal  relief. 

The  verdict  giving  such  large  damages,,  it  is 
forcibly  contended,  rebuts  the  argument  of  con- 
nivance ;  for  it  shows,  either  that  no  such  de- 
fence was  attempted,  or  that  it  was  not  proved. 
It  has  been  often  observed,  that  a  verdict  to  the 
disadvantage  of  the  husband  is  strong,  because 
he  is  a  party  to  both  proceedings,  and  therefore 
such  a  verdict  will  operate  in  other  courts  :  but 
a  verdict  against  the  adulterer  is  slight  evidence 
against  the  wife,  who  is  no  party  to  the  action, 
and  who  has  na  control  in  the  conduct  of  it.   At 
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1793.       the  time  of  the  trial  slie  is  often  at  variance  with 


MOORSOM 

V. 
MOORBOM. 


9Ui  November,   thc  adultercr :  he  may  have  good  reasons  not  to 

set  up  a  defence  which  she  may  sustain.  The 
defence  of  connivance  is  hazardous  where  the 
action  is  for  damages,  for  it  is  to  be  proved  by 
circumstances,  and  if  it  should  fail,  it  will  in- 
flame the  damages.  Here  part  of  the  wife's 
defence  is,  that  C.  is  a  man  of  debauched  life ; 
but  he  could  not  set  up  the  turpitude  of  his  own 
character.  Possibly,  or  probably,  he  was  not  in 
possession  of  a  material  part  of  the  evidence, 
which  has  been  much  relied  on — a  conversation 
between  the  mother  of  Mrs.  Moorsom  and  the 
husband.  It  was  natural  that  she  would  step 
forward  to  the  aid  of  her  daughter's  character, 
which  she  would  not  do  to  protect  C.  from  high 
damages.  On  all  these  considerations,  I  am 
satisfied  that  it  was  impossible  this  defence 
could  be  submitted  to  the  King's  Bench ;  it 
was  impossible  that  such  damages  could  have 
been  given  on  the  evidence  now  before  this 
Court.  I  shall  not  suffer  my  mind  to  be  influ- 
enced by  the  damages. 

The  marriage  of  these  parties  was  in  1785. 
As  far  as  appears,  there  was  no  disparity  of 
condition  or  age,  no  seeds  of  dissatisfaction  ; 
they  had  one  child,  and  lived,  as  far  as  appears, 
on  terms  of  general  amity.  The  contrary  is  not 
pleaded.  An  interrogatory  has  been  put,- — whe- 
ther he  was  an  affectionate  husband ;  but  the 
witnesses  are  such  as  do  not  know  much  of  the 
parties.  This  interrogatory  is  not  put  to  the 
witnesses  upon  the  second  allegation,  who 
might  know.  Mercer  says,  that  as  far  as  Jie 
saw,  Moorsom  was  an  affectionate  husband. 
He  pleads  that  he  was  affectionate,  and   the 


9th  November. 

MOORSOM 

V, 
MoORSOM. 
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witnesses  support  it  as  far  as  they  speak.  I  1703. 
may  therefore  set  off  with  this — that  there  was 
nothing  in  the  general  state  of  Moorsom's  affec- 
tions towards  his  wife,  that  would  lay  a  ground  of 
suspicion  that  his  conduct  was  such  as  to  tempt 
her  to  part  with  her  honor,  or  that  he  would 
consent  to  her  pollution  with  a  view  of  getting 
rid  of  her. 

The  defensive  allegation  pleads  that  C.  is  no- 
toriously a  man  of  very  debauched  life,  and  of 
such  a  character,  that  no  man  of  credit  would 
suffer  him  to  visit  the  females  of  his  family ; 
that  his  character,  both  before  and  after  his 
marriage,  was  known  to  Moorsom ;  and  that  he 
first  introduced  him  to  his  wife.  As  to  the  pri- 
vate morals  of  C,  I  have  no  curiosity  nor  right 
to  inquire  ;  but  I  have  a  right  to  inquire  into  his 
character,  because  it  involves  the  intentions  of 
others ;  and  I  am  compelled  to  say,  that  before 
this  he  did  labour  under  the  ill  opinion  of  many 
of  his  neighbours,  as  a.  man  of  unrestrained  life. 
I  do  not  advert  to  the  blind  account  of  a  fact 
which  happened  before  his  marriage,  and  so 
long  ago,  that  even  if  it  were  better  proved,  the 
man  might  be  considered  as  emendatus  moribus ; 
but  I  advert  to  the  depositions  given  by  many 
witnesses  as  to  his  conduct  and  reputation  at  a 
late  period.  It  is  by  no  means  true,  that  the 
witnesses  do  not  speak  to  conduct  after  marri- 
age. One  in  particular  says,  C.  was  reported 
to  have  been  connected  with  a  variety  of  women 
since  his  marriage :  others  confirm  this  account, 
and  the  contrary  is  not  pleaded :  the  responsive 
allegation  only  pleading  that  he  was  a  man  of 
pleasant  manners,  but  these  are  frequently  as- 
sociated with  very  free  morals.     I  may  there- 


110  CASES    DETERMINED    IN    THE 

1703.  fore  consider  it  as  a  fact  proved,  that  C.  was 

9Ui  November,  regarded  in  his  own  neighbourhood  as  a  man  of 

free  conduct ;  but  that  he  was  so  notoriously  pro- 

•*  fligate  as  to  be  shunned  by  all  decent  people,  and 

MooBsoM.  ^^  1^^  ^j^^  terror  of  fathers  and  husbands,  is  not 

only  not  proved,  but  is  contradicted .  Some  speak 
to  reports  which  others  never  heard :  some  say 
that  they  would  not  admit  him  into  their  houses ; 
others,  as  respectable,  speak  to  the  contrary ; 
and  that  some  persons  in  the  neighbourhood 
cultivated  his  acquaintance,  and  lived  on  the 
same  social  terms  of  intimacy  with  him  as  Moor- 
som  did.  He  was  certainly,  therefore,  not  a 
person  of  that  marked  character,  that  a  husband 
could  not  introduce  him  to  his  wife  without  put- 
ting her  virtue  to  the  proof.  More  cautious 
persons  might  exclude  him,  but  the  general  re- 
ception of  him  in  many  families,  acquits  any 
one  individual  of  a  criminal  design  in  admitting 
him  to  their  domestic  circle.  No  doubt  his  cha- 
racter was  known  to  Moorsom.  In  a  capital  a 
man  may  hide  such  a  character,  but  in  a  pro- 
vincial town  that  is  next  to  impossible.  Here 
both  were  brought  up  in  the  same  town  and 
street.  C.  was  a  magistrate,  a  married  man  ; 
Moorsom  must  have  known  the  general  opinion, 
that  C.  was  a  man  of  free  conduct ;  but  that  his 
conduct  was  so  flagitious  as  for  him  not  to  be 
received,  he  did  not  see,  for  it  was  not  the  fact ; 
be  saw  he  was  well  received.  Then  I  cannot 
impute  an  ill  design  to  him,  in  admitting  him 
into  his  house.  C.'s  first  introduction  to  Moor- 
som's  house  happened  thus: — Moorsom  had 
dined  in  company  with  C,  and  brought  him  to 
tea.  This  shows  no  evil  design  in  the  original 
introduction.     Is  there  any  thing  in  the  history 
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which  follows,  inferring  that  such  a  design  was       i^M. 
taken  up  afterwards  ?  I  must  always  carry  with  qa  N«f emb^r. 

me  that  Moorsom  started  without  suspicion,  for       

he  was  without  ill  design  :  if  he  had  originally  ^^^^ 
entertained  a  suspicion,  there  must  have  been  >*®*^«*^"- 
an  ill  design :  and  whether  his  suspicion  was 
afterwards  excited  is  a  material  inquiry.  A 
violent  intimacy  was  struck  up  which  lasted 
two  years  and  more ;  great  attentions  and  as- 
siduity marked  by  particular  circumstances  of 
gallantry,  as  appears,  passing  from  C.  to  Mrs. 
Moorsom.  C.  was  in  the  habit  of  buying  his 
timber  of  Moorsom.  I  cannot  help  thinking 
that  Moorsom  had  reason  enough  to  consider 
that  the  intimacy  and  constant  visits  were  not 
all  on  account  of  the  timber,  nor  all  on  account 
of  himself.  They  were  very  different  men  in 
their  characters  and  tempers.  Moorsom  was 
reserved  and  attentive  to  business ;  C.  was  gay 
and  a  lively  companion  ;  he  was  not  likely  to  be 
attracted  by  Moorsom's  society — and  judging 
from  the  frequency  and  length  of  his  visits,  he 
must  have  spent  such  time  with  Mrs.  Moorsom, 
and  paid  such  attentions  to  her,  that  I  cannot  ad- 
mire the  quickness  of  Moorsom's  apprehension. 
It  was  said,  that  Moorsom  had  confidence  in 
his  friend.  I  do  not  mean  to  say  that  a  man 
is  to  disturb  the  common  intercourse  of  social 
life  by  jealousy ;  but  manly  confidence  is  con- 
sistent with  caution,  and  does  not  exclude  the 
use  of  reasonable  discretion :  the  wife  was  free 
enough  in  her  manners  generally,  the  man  was 
gay  :  the  appearance  of  the  thing  was  ungrace- 
ful, and  the  intercourse  was  likely  to  produce 
one  great  harm — the  discredit  of  his  wife's  re- 
putation.   It  has  been  said,  that  it  was  strange 
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1798.       he  should  be  alarmed  when  no  one  else  was 


MOORSOM 
MOOR8OM. 


9th  NoTember.  alarmed  :  but  the  contrary  is  proved :  her  mo- 
ther was  alarmed,  other  persons  were  alarmed. 
A  lady,  one  of  his  own  witnesses,  heard  it 
spoken  of  in  different  companies  with  surprize. 
It  is  proved  out  of  C;'s  own  mouth  :  for  he  told 
his  friend,  —  he  supposed  he  had  heard  the  re- 
ports about  him  and  Mrs.  M oorsom.  It  was 
said,  that  the  husband  was  the  last  to  hear; 
and  so  he  is  in  ordinary  cases  ;  because  in  or- 
dinary cases,  he  is  the  last  who  sees ;  for  cau- 
tion is  observed  before  him  ;  but  here  all  passed 
before  him  ;  he  had  the  same  data  and  mate- 
rials for  judgment  as  others.  Then  he  did  not 
see  what  others  saw,  or,  if  he  did,  he  approved 
and  tolerated  ;  and  was  content  that  the  effects 
should  follow.  That  he  did  see,  appears  not 
only  from  a  variety  of  facts  in  his  presence ;  and 
in  his  responsive  allegation,  there  is  a  contra- 
diction to  two  of  the  articles,  but  none  to  the 
third,  stating  acts  of  amorous  dalliance  passing 
in  his  presence. 

I  decline  entering  into  a  particular  discussion 
of  the  acts  of  freedom,  chiefly  because  the  effect 
produced  on  my  judgment  is  not  produced  by 
them  as  detached  facts,  but  as  being  in  con- 
nection. When  detached,  some  are  improprie- 
ties or  indelicacies  ;  others  not  much  so ;  others 
not  at  all.  Put  the  question  on  each  distinct 
fact,  and  it  may  not  amount  to  much  ;  but  that 
is  not  the  way  of  considering  the  case.  I  take 
the  whole  together ;  I  consider  them  as  a  train 
of  assiduities  and  marked  attention,  as  conduct 
distinguishing  the  gallantries  of  one  man  to  one 
woman ;  as  making  a  system  of  behaviour  from 
him  to  this  one  woman  which  differs  from  his 


MOORSOM 
V. 

MooftsoM. 
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conduct  to  others.  Other  facts  are  to  be  1798. 
connected  with  these,  which,  if  put  in  a  de-  oui  not  amber. 
tached  way,  do  not  consist  with  perfect  pro- 
priety, as  a  habit  of  squeezing  her  hands,  kiss- 
ing them,  and  holding  them  in  his  before  her 
husband, — not  walking  out  arm  in  arm  only,  but 
her  hand  in  his,  and  sitting  with  his  arm  round 
her  waist.  It  is  not  too  much  to  say  that  a 
husband,  who  sees  this,  is  suflSciently  indulgent 
of  the  person  of  his  wife  to  another.  It  was 
said  that  manners  are  different  in  the  country ; 
there  persons  are  not  so  particular ;  but  these 
parties  are  not  in  the  lower  rank  of  life,  they 
are  not  villagers  who  can  set  up  the  simplicity 
of  rustic  manners.  The  manners  of  the  town,  in 
which  Uiese  parties  resided,  seem  to  corres- 
pond with  those  of  any  other  town.  The  opi- 
nion of  the  place  appears  from  the  evidence  of 
a  respectable  gentleman,  who  had  considerable 
confidence  in  C. ;  but  who,  on  an  interrogatory 
put  to  him — whether,  if  he  had  seen  certain  spe- 
cified liberties,  he  would  have  sufiered  them ; 
answers,  if  he  had  seen  such,  and  such  are  proved 
to  have  been  taken  with  Mrs.  Moorsom  before 
her  husband,  he  would  not  have  permitted  them. 
I  presume  that  the  same  would  have  been  the 
answer  of  every  other  person  of  character  in 
the  place. 

Another  class  of  facts  is— Moorsom's  frequent 
retirement,  leaving  his  wife  in  the  sole  company 
of  this  man,  and  giving  them  an  opportunity  of 
private  conversation.  It  has  been  said,  is  there 
any  harm  in  this  ?  but  it  is  to  be  taken  in  con- 
nection with  the  other  facts.  The  fact,  which 
alarms  me  most,  is  the  conversation  between 
Moorsom  and  his  mother-in-law  ;  for  though  if 

VOL.  III.  I 
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.1793.       it  were  once  established  that  there  was  blind, 
oth  November,  unsuspecting,  Confidence  in  Moorsom,  and  not 

corrupt  facility,  the  law  would  not  refuse  him 
relief ;  yet  it  is  strange  confidence  to  hold  out 
against  admonitions  coming  from  so  grave  a 
quarter ;  moreover  he  returned  an  answer,  very 
improper,  and,  as  near  as  can  be,  shewing  an 
extreme  indifference  to  the  consequences.  It 
is  pleaded  that  the  mother  remonstrated  fre- 
quently ;  and  I  think  it  is  so  proved  :  but  the 
counsel  say  it  was  merely  a  remark  of  surprise 
from  the  mother  at  C.'s  associating  on  such  fa- 
miliar terms  with  persons  of  inferior  fortune  and 
station,  not  a  remonstrance  with  her  daughter 
on  the  too  great  intimacy  she  kept  up  with  him ; 
but  it  appears,  that  the  remark  was  made  in  con- 
sequence of  his  paying  much  attention  to  her 
daughter.  The  terms  used  are  not  mentioned ; 
they  must,  however,  have  borne  relation  to  the 
too  great  attention.  The  mother  she  once  used 
this  expression,  "  If  no  other  harm  happened, 
*'  her  daughter's  reputation  would  suffer  :"  and 
Moorsom's  answer  was,  "  his  best  customer  must 
"  not  be  affronted." 

It  is  said,  why  were  these  remonstrances  not 
followed  up?  How  could  they?  I  must  con- 
fess Moorsom's  answer  gave  no  great  encou- 
ragement to  a  repetition  of  them.  Every  thing 
substantial  was  said.  No  special  pleader  could 
have  drawn .  up .  a  fitter  remonstrance,  which 
coming  from  the  mother  of  his  wife,  could  not 
fail  to  awaken  the  sensibility  of  any  husband. 
It  does  lay  open  his  conduct  to  this  interpreta- 
tion— that  he  put  the  timber  in  one  scale  and 
his  wife  in  another,  and  was  willing  that  the 
timber  should  preponderate.      But  the  most  fa^ 
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vorable  interpretation  is,  "I  have  such confi-       no3. 
"  dence  in  my  wife  and  in  my  friend,  that  I  fear  oth  November. 

"  no  real  mischief,  and  for  the  mere  opinion  of      

"  the  world  I  will  not  lose  my  best  customer."  o. 
In  this  interpretation  of  the  reply,  I  do  not  com-  *'^"^"'- 
mend  either  the  discretion  or  delicacy  of  it ;  it 
at  best  shows  that  he  was  not  attentive  to  the 
character  of  his  wife,  but  it  does  not  go  the 
length  of  showing  that  there  was  intentional 
permission  or  corrupt  facility. 

It  is  said,  the  elopement  is  in  favour  of  Moor- 
som ;  since,  if  the  parties  could  gratify  their 
passion  at  home,  there  would  be  no  necessity 
for  their  elopement.  But  the  answer  is,  if  the 
parties  had  formed  a  criminal  attachment  they 
would  be  uneasy;  the  one,  at  living  with  her  hus  . 
band,  the  other,  with  his  wife  :  they  would  elope 
to  emancipate  themselves  from  this  restraint, 
and  not  to  indulge  a  criminal  passion  hitherto 
ungratified ;  and  I  say  this .  the  rather,  because 
it  is  proved  to  me  that  opportunities  of  criminal 
gratification  were  not  wanting :  this  is  not  to 
be  controverted.  I  cannot  therefore  admit  the 
conclusion,  that  no  criminal  intercourse  had 
taken  place  before  the  elopement.  Another  cir- 
cumstance is,  Moorsom's  extreme  grief  and  con-  - 
cem  at  his  wife's  elopement,  which  could  not  be  '  \ 
affected,  and  is  proved  to  have  been  vehement : 
he  was  much  shocked  at  her  infidelity.  But  it 
does  not  appear  to  me  that  thia  inference,  fol- 
lows. The  sort  of  criminality  which  would  at-  . 
tach  on  Moorsom,  if  the  evidence  be  taken  un- 
favourably, is  not  that  he  had  a  design  to  get 
rid  of  his  wife,  but  that  he  was  willing  to  make 
advantage  of  C.  as  a  lucrative  customer,  and  to 
purchase  this  at  any  rate ;  he  did  not  wish  for 

I  2 
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1798.  a  separatioQ  as  long  as  he  had  his  wife  and  cus- 

9th  November,  tomcr ;  and  therefore  though  he  was  easy  whilst 

this  intercourse  continued,  yet  the  elopement 

9.  made  him  feel  different :  the  sweets  of  the  con- 

MooRsoM.  ug^jQjj  ^gj,^  gone,  and  nothing  but  the  disgrace 

remained.  These  feelings  would  be  aggravated 
by  the  reflection  that  his  own  conduct  had  con- 
tributed to  this  result ;  and  the  opinion  that  the 
world  would  form  upon  it,  might  much  shock 
him :  the  expression  of  the  witness,  who  states 
the  extreme  concern,  is,  **  that  Moorsom  was 
"  very  much  surprized  at  the  elopement,"  which, 
in  the  point  of  view  that  I  have  taken,  is  con- 
sistent with  a  knowledge  of  their  previous  guilt. 
On  the  other  hand  I  must  not  omit  the  pre- 
sumptions in  favor  of  Moorsom  :  the  familiari- 
ties were  not  clandestine :  the  freedoms  were 
not  taken  by  stealth ;  they  were  the  conduct  of 
a  man  of  bold  and  familiar  manners,  whose  ac- 
tions would  not  bear  the  same  interpretation  as 
those  of  other  men.  Another  presumption  in 
his  favor  is,  that  the  connivance  of  Moorsom 
was  too  much  public  and  unguarded  to  be  insi- 
dious ;  for  nothing  was  more  likely  to  provoke 
the  defence  which  has  been  set  up. 

These  are  the  facts  and  presumptions  upon 
which  the  Court  is  called  to  decide.  I  have 
considered  them  more  at  large,  because  I  must 
confess  I  have,  at  different  times,  felt  some  fluc- 
tuation of  opinion.  On  the  one  side,  here  is  an 
unhappy  woman  who  has  not  met  with  that  care 
and  protection  from  her  husband  which  she  had 
a  right  to  expect.  On  the  other  hand,  there 
were  facts  that  passed  in  his  presence  which 
ought  to  have  alarmed  a  reasonable  man  :  and 
Moorsom  is  not  proved  to  have  been  deficient 
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in  that  degree  of  capacity.    But  considering,  as       1793. 
I  am  willing  to  consider,  his  conduct  as  the  re- 
sult of  unsuspecting  confidence,  yet  he  shuts 
his  eyes  after  they  were  opened  by  other  per-     '*^^,^*^*' 
sons, — after  the  remonstrance  of  his  mother-in-     ^^ooi^^om. 
law,  with  an  answer  which  must  ever  recur  to 
my  mind, — "  I  must  not  affront  my  best  cus- 
•*  tomer/' 

In  pronouncing  for  a  separation,  I  feel  that 
I  shall  tolerate  a  negligent  inattention  to  mari- 
tal duty ;  and  that  I  shall  pronounce  a  decree 
which  will  not  lead  to  the  peace  and  honor  of 
families,  nor  to  the  purity  of  private  life, — to 
which  this  Court  always  attends.  On  the  other 
side,  there  are  facts  of  adultery  which  are  grossly 
and  palpably  proved,  combated  by  presumptions 
which  the  Court  is  to  found  by  inference,  on 
particular  facts,  and  which,  very  possibly,  the 
Court,  not  knowing  the  husband's  feelings,  may 
misinterpret  to  his  disadvantage  ;  and,  attribut- 
ing to  intention  what  is  merely  the  result  of  dul- 
ness  of  apprehension,  injure  him  by  a  refusal 
of  relief.  But  the  Court  must  decide.  If  the 
question  were,  whether  Moorsom  acted  as  a 
prudent,  a  Mrise,  or  an  attentive  man,  the  result 
would  be  unfavorable:  if  it  were  a  question, 
whether,  in  fact,  he  contributed  to  the  disgrace 
of  his  family,  the  answer  would  again  be  unfa- 
vorable ;  but  the  question  is,  whether  he  con* 
tributed  with  a  corrupt  intention :  and,  on  a 
consideration  of  the  evidence,  I  do  not  think 
myself  judicially  warranted  to  pronounce  that 
he  did  so ;  I  am  bound  to  pronounce  judicially, 
and  I  accordingly  do  pronounce  that  he  is  enti- 
tled to  his  separation. 


118  CASES    DETERMINED    IN    THE 


^'^^^^  HODGES    V.    HODGES. 


Arches, 
96Ui  Febroarjr. 

The  hosband  This  was  B,  suit  foF  Separation  by  reason  of  the 
uie  wife's  adoi-  adultery  of  the  wife  with  one  individual,  during 
naxion  with  one  tho  yoars  1789,  1790,  and  1791.  On  the  part 
J^wVaftiw*  of  the  wife,  an  allegation,  pleading  connivance, 
whk!h**"'**^  was  to  this  effect: — that  A.,  a  person  of  high 
Mxiontwoohu-  rank  introduced  himself  to  the  wife;  that  the 
the  cTart  held/  husbaud  was  pleased,  knew  she  accepted  pre* 
bi!l!d't  ki^w-  sents  from  A.,  removed  to  lodgings  near  the  re- 
oMMnuo"*  sidence  of  A.,  who  visited  her  every  day ;  that 
grow  indeiioa-  die  husbaud  left  the  room,  often  the  house ; 
^d'terj!  with  that  A.  visited  her  in  her  bed-chamber  when 
w^dl5?ng^I  ®^^  w^®  without  her  stays ;  that  in  January 
hibiution,        1784,  the  husband  and  wife  being  in  bed  toge- 

woold  not  bar  o  o 

him.  ther  at  two  in  the  morning,  A.  came  to  the  door, 

told  the  husband  there  was  a  great  debate  in 
the  House  of  Commons,  wished  him  to  learn 
the  event — he  went  leaving  A.  in  the  bedcham- 
ber with  his  wife ;  that  A.  went  away  without 
waiting  to  hear  the  result  of  the  debate ;  that 
her  brother  remonstrated,  ordered  her  to  return 
the  presents ;  that  the  husband  reluctantly  con- 
sented. At  Spa  another  person,  B.,  was  atten- 
tive ;  went  into  her  bedchamber ;  the  husband 
saw  and  was  pleased ;  B.  took  lodgings  near 
.  them  and  was  often  in  her  bedchamber.  At 
Brussels  they  lived  in  the  same  house  with  C. ; 
that  the  husband  used  frequently  to  go  to  bed, 
leaving  his  wife  and  C.  together.  An  action 
was  brought  against  the  party  with  whom  she 
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was  charged  in  the  libel,  and  a  verdict  for  the       1795. 
defendant  was  given  with  costs,  (a)  26^^vmZtj. 

The  cause  was  argued  by 


Sir  William  Scott  and  Dr.  Swahey  for  the 
husband. 

Dr.  Nicholl  and  Dr.  Laurence  contr^. 

Judgment. 
Sir  William  Wynne. 

The  evidence  is  such  that  the  counsel  for  the 
wife  have  not  aimed  at  a  denial  of  her  guilt ; 
but,  as  a  defence,  recrimination  and  connivance 
are  set  up.  The  first  is  not  proved ;  the  se- 
cond defence  is  singular, — the  wife  does  not  al- 
lege that  she  had  been  guilty,  but  that  there 
had  been  during  their  cohabitation  previous  to 
1785,  when  a  separation  took  place,  a  freer  cor- 
respondence than  there  should  have  been,  be- 
tween her  and  other  persons,  with  which  her 
husband  was  acquainted^  whence  it  is  to  be  in- 
ferred that  she  committed  adultery  with  them ; 
but  this  adultery  is  not  pleaded  by  her,  nor  by 
the  husband.  I  take  the  law  to  be,  as  laid  down 
in  the  books,  that  if  it  appears  that  the  wife 
committed  adultery,  that  the  husband  con- 
nived at  her  adultery,  that  he  knew  that  she 
was  living  in  that  improper  manner,  that  he 
was  aware  of  what  was  going  on,  such  conduct 
deprives  him  of  a  right  of  applying  to  the  Court, 

(a)  Hodges  v.  Windham,  1  Camp.  N.  P.  54.  Lord  Ken- 
yon,  in  summing  up,  said,  that  **  the  husband  having  suffered 
**  such  connexion  with  other  men,  was  equally  a  bar  to  the 
*'  action,  as  if  he  had  permitted  the  present  defendant  to  be 
**  connected  with  her." 


Hodges 

V. 

Hodges. 


HOIMES 

V. 
HODOES. 


M 
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1705.      and  obtaining  a  remedy  for  the  injury  done 

2601  Febraary.  ^^^1 — ^^  i*  ^^^  ^  Considered  as  an  injury.     But 

when  I  say  that  this  is  the  law,  I  admit,  at 
the  same  time,  that  I  do  not  remember  any 
one  instance,  nor  am  I  acquainted  with  the 
circumstances  of  any  case,  in  which  a  sentence 
has  been  refused  on  this  ground,  (a)  except 
the  case  of  Cibber  v.  Cibber,  where  it  was 
said,  that  connivance  was  clearly  proved,  (b) 

(a)  The  cases  of  Timmings  y.  TimmingSy  p.  76  ;  Lovering  v. 
LoYering,  p.  H6,  had,  howeyer,  been  recently  decided  in  the 
Consistory  Court. 

(b)  The  Editor  has  considerable  doubts  whether  sentence 
was  ever  given  in  Cibber  v.  Cibber :  he  can  discover  no  trace 
of  a  judgment  in  any  note  to  which  he  has  access,  and  all  that 
be  can  find  in  the  Assignation  Book  of  the  Consistory,  respect- 
ing the  proceedings  of  that  case,  is  as  follows.  Cibber  v. 
Cibber  was  a  suit  for  restitution  of  conjugal  rights,  brought 
by  the  wife.  The  citation  was  returned  on  the  first  Session  of 
Michaelmas  Term,  173B.  A  libel  was  admitted,  and  the  mar- 
riage confessed.  .  An  allegation  of  Faculties  was  given  in ; 
alimony  allotted ;  costs  were  twice  taxed,  and  twice  excom- 
munication was  pronounced,  and  a  significavit  issued  against 
the  husband.  An  allegation  on  the  part  of  the  husband  was 
asserted,  but  not  brought  in :  publication  passed  of  the  evi- 
dence; the  cause  was  concluded;  and  on  the  by-day  after 
Michaelmas  Term,  1739,  the  Proctor  for  the  wife  porrected,  in 
poenam,  a  sentence,  and  prayed  the  husband  to  be  condemned 
in  alimony  and  costs ;  when  the  Judge,  having  heard  Counsel 
in  support  of  the  prayer,  took  time  to  deliberate.  On  the  by- 
day  after  Trinity  Term,  1740,  the  sentence  was  agcdn  porrect- 
ed, and  the  prayer  repeated.  This  assignation  was  continued 
at  different  intervals  till  the  second  Session  of  Michaelmas 
Term,  1742,  when  the  cause  stood  to  be  sentenced,  as  before. 
The  assignation  was  then  further  continued  till  the  third  Ses- 
sion of  the  next  Term ;  but  there  is  no  further  trace  of  the 
cause. 

For  the  circumstauces  at  Common  Law  of  this  case,  see 
Cibber  v.  Sloper,  1  Selwyn,  N.  P.  p.  10.  (n.  4.) 

The  action  was  tried  before  Lee,  C.  J.  Middlesex  Sittings 
after  Michaelmas  Term,  1738.     The  Plaintiff  and  Defendant 
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It  is  strairge  that  there  should  be  no  precedents,      1795. 
for  I  should  have  expected  that  such  a  defence  ^eeb^v^ 

must  frequently  have  been  set  up.     But,  how-      

ever,  I  do  not  doubt  the  law  to  be  so,  provided      ^^^^ 
that,  on  a  suit  brought  by  the  husband,  the  wife     hodoe«. 
could  show  that  the  fact  complained  of  was 
done  with  his  connivance.    In  such  a  case,  the 
Court  would  not  pronounce  a  sentence ;  but 
that  the  wife  having  committed  adultery  with 
one  or  two  persons,  on  account  of  which  the 
husband  quits  her  society  and  lives  apart  from 
her  for  many  years,  during  which  she  without 
his  knowledge  contracts  an  acquaintance,  and 
commences  an  adulterous  intercourse  with  ano* 
ther  person  and  cohabits  and  has  children  by 
that   person,    the   husband  because    he   once 
knew  of  the  adultery  of  his  wife  with  another, 
and  did  not  complain,  should  be  bound  to  retain 
his  wife  and  take  her  children — the  fruit  of  this 
adulterous  intercourse,  as  his  own, — ^is  a  very 
different  case ;  I  cannot  think  the  law  goes  so 
far ;  I  know  of  no  case  except  Cibber  v.  Cibber, 
where  the  sentence  was  refused  on  the  ground 
that  the  husband  knew  of  and  consented  to  his 
wife's  guilt  without  complaining ;  and  the  great 

lived  in  the  same  house :  their  bedrooms  communicated.  Mrs. 
(^bber  used  to  undress  in  her  husband's  room,  and  retire  to 
Sioper's  room,  with  a  pillow  taken  from  the  bed  of  her  husband, 
who  «hut  the  door  after  her,  and  wished  her  good  night  He 
sometimes  called  Sloper  and  Mrs.  Cibber  up  to  breakfast. — 
Verdict  for  Plaintiff — damages  10/. 

However,  **  the  law  on  this  subject  is  now  clearly  settled  to 
**  be,  that  if  the  husband  consent  to  his  wife's  adultery,  it  goes 
**  in  bar  of  his  action  ;  if  he  be  only  guilty  of  negligence,  or 
**  even  of  loose  or  improper  conduct,  not  amounting  to  a  con- 
*'  sent,  it  only  goes  in  reduction  of  damages.'' — Per  Buller,  J. 
Duberley  v.  Gunning,  4  T.  R.  067. 
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1706. 

26Ui  Febrvarj. 


H0DOE8 
H0DOE8. 


distinction  between  the  two  cases  is,  that  here 
the  adultery  was  committed  with  another  per- 
son, and  at  a  great  distance  of  time.  For  this 
reason  it  is  not  necessary  to  examine  minutely 
into  the  evidence  as  to  the  connivance,  but  tak- 
ing it  to  be  as  criminatory,  and  as  complete  as 
possible,  supposing  that  the  husband  was  cog- 
nizant of,  and  conniving  at  her  adultery  with 
the  three  persons  mentioned,  yet  the  parties 
having  separated  by  articles  in  1785,  and  there 
being  no  account  of  any  adulterous  connexion 
of  the  lady  till  1789,  when  this  new  connexion 
is  mentioned  of  which  children  have  been  the 
fruit,  I  cannot  think  that  the  law  is  so  severe 
as  to  bar  the  husband  of  relief.  One  child  was 
born  just  after  this  suit  was  brought ;  she  had 
another  child  afterwards,  this  may  go  on  for 
ever.  There  is,  then,  a  strong  ground  why  the 
husband  should  complain  when  he  finds  chil- 
dren are  bom ;  each  child  was  baptized  by  the 
name  of  the  husband ;  this  may  be  a  severe 
grievance,  an  irreparable  injury:  for  the  pre- 
sumption of  the  law  is,  that  these  are  the  legi- 
timate children  of  the  husband,  (a)  I  think  this 
is  such  an  increased  injury  that,  under  the 
circumstances,  (b)  the  party  is  justified  in  ap- 


if 

tc 

€t 

it 
t( 
f* 


(a)  It  was  pleaded  in  a  responsive  allegation  by  the  husband, 
that  though  he  had  not  cohabited  since  1785,  that  his  wife 
was  delivered  of  a  child  in  1701,  at  the  house  of  the  adul- 
terer ;  that  she  declared  '  it  was  a  pity  it  was  a  girl,  and 
that  such  an  estate  (meaning  her  husband's)  should  be  lost/ 
That  a  son  was  bom  in  October,  1792 ;  that  the  husband 
went  abroad  in  1791,  that  he  came  to  Paris,  that  he  heard 
his  wife  had  left  that  city  on  the  day  before  ;  that  he  was 
advised  to  go  away,  lest  she  should  return  and  assert  him  to 
be  the  father  of  the  child.'' 
(6)  This  consideration  seems  to  have  had  much  influence  in 
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plying  for  relief.  The  adultery  is  proved  :  the  1796. 
recrimination  is  not  proved :  the  connivance  at  26th  February. 
her  criminal  or  indelicate  conduct  proved  is  not 
sufficient  in  law  to  operate  as  a  bar.  I  pro- 
nounce for  the  separation.  As  to  the  verdict, 
the  Court  does  not  know  upon  what  grounds  it 
was  given.  AH  that  appears  is,  that  on  the 
whole  case  the  husband  was  not  thought  to 
have  established  his  claim  to  damages. 


HODOBl 

V. 
HODOES. 


CREWE   V.    CREWE.  ,^^, 

1800. 

The  argument  in  this  case  took  place  on  the   ,??''"™''^' 

?-.  .-^  ^  Tnoily  Term. 

3rd  of  May  1800 :  Dr.  Arnold  was  counsel  for 
the  husband.  Sir  John  NichoU  and  Dr.  Fisher 
who  were  counsel  for  the  wife,  rested  their  case 
on  collusion,  connivance,  and  insufficient  proof 
of  adultery. 

The  Court  took  time  to  deliberate. 

On  the  11  th  of  May,  the  husband's  counsel  on  a  soggat Uon 
made  an  application  to  the  Court  to  rescind  the  coUa^on^IS^ 

the  decision  of  the  Learned  Judge ;  but  it  may  perhaps  be 
doubted,  whether  any  such  weight  would  be  attributed  to  it 
since  the  case  of  the  Banbury  Peerage  has  more  exactly  ascer- 
tained the  strength  of  this  presumption.  See  the  answers  of 
the  twelve  Judges  to  a  question  proposed  to  them  by  a  Com- 
mittee of  the  House  of  Lords,  at  the  conclusion  of  the  argu- 
ments in  the  Banbury  Peerage  case.  The  answers  will  be 
fouud  at  p.  433  of  Mr.  Le  Marchant's  Report  of  the  Gardner 
Peerage  case,  to  which  is  appended  a  collection  of  cases  illus- 
tratiye  of  the  Law  of  Legitimacy,  and  a  valuable  report  of  the 
claim  to  the  Earldom  of  Banbury.  See  also  2Selwyny  N.  P. 
p.  745,  et  seq. ;  1  Phillipps  on  Evidence,  158. 
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1800.       conclusion,  (a)  as  connivance  was  suggested  by 

tr,„„y      surprise  at  the  hearing,  there  being  no  plea  nor 

Term.       interrogatories  on    the  subject — that  as   the 

Crewe       chargc  of  coUusiou  could  not  be  foreseen  by  the 

Crewe.      husbaud  he  had  omitted  to  bring  evidence  to 

repel  it :  the  husband  now  offered  an  affidavit 

rau^d  b*li  a.   ^^^^  Certain  letters,  and  prayed  the  conclusion 

mentonbisown  to  bc  rcsciudcd,  to  mcct  the  suggestion  of  sur- 

evidence,  wai  a  •        r       •     .       j       •  r  •   7-  t_  -    /i  /• 

Horprise  00  the  pHsc  by  mtroduciug  proof  consisting  chiefly  of 
bdl!*^ooMQ^  6xhibits  (the  least  suspicious  evidence)  and  to 
ter.piem  or  in.    introducc  iu  this  Court  before  sentence  that 

terrogmtonei, 

the  Court  re-     which  hc  might,  it  was  apprehended,  introduce 

fosed  to  rescind  •       .-t       ^^       _.       n   l  i 

theconoloiionin  lU  tUC  DOUlt  01  Appeal. 

ordertbatletters 

might  be  plead-  

ed, holding, that      CofitrcL. — ^Thcrc  is   no  surprise:   the  charge 

the  hoiband  was         .  i  i  i 

boondtogaard  anscs  ou  his  owu  cvidcnce  I  that  they  are 
n'lOijag^"!!'  noviter  perventa  cannot  be  averred  of  these 
.^..gr».     letters. 

Per  Curiam. 
I  apprehend  this  application  is  not  made  as 
a  matter  of  right,  but  of  indulgence  and  dis- 
cretion— that  is,  of  such  indulgence  as  can  le- 
gally and  justly  be  given,  and  as  is  governed 
by  a  regard  to  the  genuine  and  fair  administra- 
tion of  justice.  I  should  be  unwilling  to  deprive 
the  party  of  a  remedy  on  any  thing  which  ap- 
pears to  have  been  suggested  as  a  surprise: 
and,  if  that  suggestion  were  founded  on  facts 
appearing  in  the  case,  I  would,  in  a  matter  of 
such  importance  to  the  husband's  comfort,  allow 
this  evidence  to  be  introduced,  though  the  in- 
convenience of  doing  so  generally  is  evident  : 

(a)  See  Hamerton  v.  HamertoD,  Vol.  II.  p.  24.  ^d  note.  See 
Jones  y.  Jones,  Vol.  I.  254. 
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but  I  am  of  opinion  that  the  suggestion  of  sur- 
prise is  not  founded.  The  objection  of  collu- 
sion and  connivance  arises  on  evidence  produced 
by  the  husband  himself,  not  on  matters  extrin- 
sic ;  and  he  is  bound  to  guard  against  all  sug- 
gestions, not  merely  in  the  plea  of  the  other 
party,  but,  which  may  .arise  on  his  own  evi- 
dence :  if  the  original  facts  pleaded  furnish  such 
objection,  he  is  bound  to  repel  that  by  the  ori- 
ginal proof;  and  if  he  slumbers  over  his  own 
remedy  for  such  a  length  of  time,  he  is  not  to 
be  allowed  any  extraordinary  indulgence  in  or- 
der to  escape  from  the  effect  of  it.  How  far  the 
present  evidence  may  affect  the  husband  it  is 
not  for  me  at  present  to  pronounce ;  but  I  am  by 
no  means  inclined  to  allow  that  this  is  matter  of 
surprise,  for  it  does  not  grow  out  of  any  thing 
external.  I  shall  therefore  admit  no  further 
pleadings  in  this  stage.  There  is,  however,  a 
letter  referred  to  in  the  original  evidence,  which 
communicated  the  transaction  that  had  passed, 
and  the  misconduct  of  Mr.  Crewe :  this  letter 
I  have  some  curiosity  to  see,  and,  if  the  party 
think  proper,  I  would  allow  this  to  be  intro- 
duced :  but  I  cannot  consistently  with  prac- 
tice and  general  convenience,  admit  the  others. 

The  letter  having  been  brought  in,  the  Court 
said — I  have  great  difficulty  upon  the  point  of 
toleration.  If  the  wife  does  not  take  the  objec- 
tion, the  Court  will.  The  husband  must  lay  his 
case  before  the  Court  in  such  a  manner  as  not 
to  give  occasion  for  such  an  inference.  In  this 
case  there  has  been  a  course  and  system  of  ha- 
bitual intercourse  for  four  years,  which  could 
not  exist  without  the  husband's  knowledge :  if 
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1800.       he  had  a  conyersation  with  his  own  servants  he 

aa  juij.       must  have  learnt  it.     I  have  no  reason  to  suppose 

—        that  all  the  servants  in  the  house  were  lea&rued 

f  RRWK  ^__  '"^ 

9.  in  a  corrupt  faction.  Even  this  letter,  which 
Crewe.  j^ads  to  the  discovery,  startles  me  ;  it  is  rather 
stimulatory  on  the  part  of  the  paramour's  friends 
than  a  letter  of  information.  I  think  it  points 
strongly  tb  previous  knowledge.  The  case  must 
stand  over. 

nihjoij.         Judgment. 

Sir  William  Scott,  (Lord  Stowell.) 
^»  p">^  •f^  The  parties  were  married  at  Jamaica  in  1 780, 
coDtiBoed  for  '  aud  havc  had  five  children ;  A  lady,  who  re- 
dw'dJ^M-"""  sided  with  them  from  1793  to  1797,  says,  "  the 
I2^7.^!lg  "  gentleman  visited  in  the  family ;  till  1795  she 
sospicioii  that    <*  observed  nothing  particular :  when  she  was  at 

the  hosband  -r^.i  i»i 

eoQid  not  hare  '^  Bnghtou,  this  gentleman  was  much  with 
tSJ^coortrTfter  "  them :  he  called  in  London,  and  when  Mr. 
Td^'diffi^air"**"  **  Crewe  was  at  home  only  left  his  card." 
granted  the  len.  Witucsses  also  provc,  "  that  hc  constantly  vi- 
tion,  aa  I? ^d  '*  sitcd  Mts.  Crowo  and  remained  alone  with  her 
hnlbf^  wilSi  a  "  when  the  husband  was  absent :  but  that,  when 
fiTe^of  tiTe  "  ^^  ^^®  ^*  home  the  visiting  was  in  the  usual 
adultery,  andaa  "  form."  The  footmau^  who  wcut  to  Uvc  with  Mr. 
had  poiitiTe'^  Crewe  in  August  1797,  mentions  likewise  ''  their 
Tilf^  tb7hM..  *'  coming  from  card-parties  in  hackney  coaches 
Jj^^**»«^"   "together,  till  they  were  near  the  husband's 

"  house,  and  that  then  the  gentleman  got  out." 
The  same  witness  deposes,  "  that  he  was  fre- 
"  quently  dispatched  with  letters  from  her  to  him, 
'^  and,  on  one  occasion,  about  the  time  when 
'^  Crewe  was  going  out ;  that  the  gentleman  came 
''  late  in  the  evening,  and  that  on  the  husband's 
"  returning  home  he  was  let  out  clandestinely  by 
"  Hawkins,  the  lady's-maid."    Another,  a  maid- 
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servant  says,  "  at  Richmond  he  visited  as  a  com-       ^^^o. 
"  mon  acquaintance,  but  afterwards  at  Brighton     luwiiij. 

"  was  on  a  different  footing :"  she  speaks  to  **  his       

''  opening  the  door  himself— to  his  knocking  by  v. 
"  a  single  rap — to  his  paying  great  attention  to  ^**''*- 
"  Mrs.  Crewe  ;"  and  both  say,  "  that  theimpro- 
"  priety  of  these  visits  became  the  subject  of 
**  conversation  among  the  servants."  Hawkins 
also  is  examined.  Such  witnesses  force  the 
Court  to  observe,  that  when  servants  degrade 
themselves  by  living  with  a  woman  corrupted 
they  partake  in  the  corruption  of  the  house ; 
they  can  neither  see  nor  hear  any  thing.  All 
that  can  be  obtained  is,  an  ounce  of  truth 
mixed  up  with  pounds  of  equivocation  and  the 
various  artifices  by  which  corrupt  minds  endea- 
vour to  palliate  vice  :  but  I  must  take  the  evi- 
dence as  I  find  it. 

Hawkins  says,  she  saw  nothing  but  what  was 
pure  and  proper ;  yet  I  apprehend,  even  from 
her  account,  that  the  gentleman  did  visit  Mrs. 
Crewe  in  a  way  that  was  not  consistent  either 
with  purity  or  propriety  of  conduct.  Another 
witness,  a  friend  of  Mr.  Crewe,  called  at  Mr. 
Crewe's  house,  and  found  Mrs.  Crewe  alone : 
she  gave  a  little  hem,  or  said,  ''  You  may  come 
''  in."  The  paramour  came  out  of  an  adjoining 
room :  she  said,  **  he  withdrew  because  he 
''  thought  it  might  be  some  one  whom  he  would 
"  not  wish  to  see."  Crewe  was  then  absent. 
The  witness  called  on  another  occasion :  she 
said  something — the  servant  replied  that  the  wit- 
ness was  on  the  stairs  —he  found  her  and  the 
lover  in  the  room.  This  is  the  only  witness 
who  speaks  to  any  thing  respecting  the  anony- 
mous letter :  but  there  is  no  account  in  the  evi- 


Crewb 
Crewe. 
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1800.      dence  of  what  measures  were  taken  after  the 
uthTu^.     receipt  of  it,  though  there  is  in  plea. 

It  appears  from  that  time  the  husband  and 
wife  lived  apart,  and  the  conduct  of  the  wife  and 
the  paramour  became  more  clearly  improper. 
The  footman  says  the  lo^er  was  there  the  first 
day  he  came ;  was  always  there  afterwards,  and 
at  all  places,  and  every  day ;  boarded  in  the 
house ;  stayed  till  one  o'clock  in  the  morning. 
Witness  saw  Mrs.  Crewe  in  his  bedchamber, 
and  saw  him  twice  in  hers,  early  in  the  morn- 
ing ;  it  was  evident  there  was  great  fondness ; 
has  found  them  with  the  doors  locked.  Sarah 
Pulteney  says,  he  visited  her  in  the  morning, 
and  again  in  the  evening ;  at  the  Isle  of  Wight 
he  was  constantly  with  her,  and  also  in  town ; 
dining,  supping,  and  staying  late ;  slept  two  or 
three  times  with  her  mistress  at  Haverstock. 
At  Southampton  she  waited  upon  her  instead  of 
her  maid,  and  put  her  to  bed ;  the  paramour  sat 
an  hour  by  her  bed-side.  One  night  she  was 
sent  by  Mrs.  Crewe  to  tell  him  she  was  in  bed. 
On  passing  through  the  room  afterwards,  she 
saw  his  clothes,  and  the  curtains  close  drawn. 
This  is  another  fact  which  leaves  no  doubt  that 
the  parties  were  in  bed,  and  were  living  on  a  cri- 
minal footing  together ;  it  gives  a  colour  like- 
wise to  all  the  antecedent  conduct — it  shows 
what  the  connexion  was  originally. 

I  must  here  notice  that  the  depositions  have 
5ll?»d  to  I^  i^ot  been  taken  exactly  as  the  Court  could  wish ; 
bdkfw !«*«•-  ^^^  ^®  ^®  usual  in  these  cases.  That  part  of 
sioD,  as  to  wbe-  thc  allegation,  which  directly  pleads  that  adul- 
basbMDooiD.  tery  did  take  place,  has  not  been  examined  to. 
tholjjh  ti»r*'  The  Court,  though  it  cannot  rely  on,  the  opinion 
S^iTISS*     of  the  witnesses,  has  a  right  to  know  their  im- 

opinion. 
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pression   and  belief,    whether  the  crime  was       ^®^- 
committed  or  not ;    and  it  is  material  that  the     luhjoij. 

examiner  should  understand  that  it  is  neces-       ' 

sary  the  witnesses  should  be  required  to  give         ». 
this  Information.  ^''*''"- 

On  the  action  at  law  there  has  been  a  judg- 
ment by  default;  and,  on  inquiry  before  the 
sheriff,  damages  were  assessed  at  3000/.  What 
evidence  was  there  produced  does  not  appear  to 
this  Court,  and  part  of  the  evidence  here,  viz. 
that  which  relates  to  the  conduct  subsequent  to 
separation,  is  posterior  to  the  action.  Notwith- 
standing then  the  exceptionable  mode  in  which 
the  evidence  has  been  taken,  I  think,  attending 
to  the  later  depositions,  the  matter  of  adultery 
is  on  the  whole  sufficiently  proved  ;  and  if  there 
are  no  objections  to  the  conduct  of  the  husband, 
he  is   entitled  to  his  sentence  of  separation. 

There  may  be,  however,  such  objections,  and  on  proof  of 
of  various  kinds:  1st.  Recrimination — for  that  teoce^majl^ 
is  a  bar  by  the  law  of  the  country  :  (a)  2d.  Con-  ^^^^^^li. 
donation  —unless  there  be  a  renewal  of  criminal  •*^'  ^-^y 

ooodoDation ; 

conduct :  (J)  3d.  Active  procurement,  or  passive  s.bjmotiTepro. 
toleration,  of  his  own  dishonor :  and  there  may  ^jl^rtoim- 


be  others.  Of  these,  not  one  has  been  put  in  Jlu^T^JTiKIr* 
plea  by  the  wife,  nor  suggested  in  interrogator  <»ndoot. 
ries  ;  for  she  has  not  even  cross-examined  th^ 
witnesses.  But,  in  argument,  two  defences  are 
set  up — collusion  and  connivance.  These  are 
different  in  their  nature.  Collusion  may  exist 
without  connivance,  but  connivance  is  (generally) 

(a)  Forster  Y.  Forster,  1  Consistory  Reports,  144.  Proctor  y. 
Proctor,  2  Consistory  Rep.  292.  Astley  v.  Astley,  Vol.  IL 
714. 

(6)  Dursnt  V.  Durant,  Vol.  II.  793. 

VOL,  III.  K 
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1800.  collusion  for  a  particular  purpose,  (a)  Col- 
utb  jajy.  lusion,  as  applied  to  this  subject,  is  an  agree- 
ment between  the  parties  for  one  to  commit,  or 
appear  to  commit,  a  fact  of  adultery,  in  order 
that  the  other  may  obtain  a  remedy  at  law  as 
conasion  i.  an  ^r  a  Tcal  iujury.  Real  injury  there  is  none, 
tgreemeot  be-   ^hcre  there  is  a  common  ao^reement  between 

tween  the  pw*  ^-^  /»  • 

ties,  for  one  to  the  partics  to  eflFect  their  object  by  fraud  in  a 
pear  to  commit,  court  of  justicc.  If  such  conduct  wcrc  permis- 
u^lll^xl'  sible,  it  would  authorize  parties  to  violate  their 
sofler  the  other  marriage  VOW,  and  would  encourage  profligate 
medjatiawas  and  dissolutc  mauucrs.  The  law  therefore  re- 
Tbe^uw  ^i"^'  quires,  that  there  should  be'  no  co-operation  for 
wu^n  for**ioS"  ®^^^  ^  purpose,  aud  does  not  grant  a  remedy 
porpose,  and  re-  whcro  thc  adultcry  is  committed  with  any  such 
for  adoiterj  vicw.  It  is  a  fraud  difficult  of  proof,  since  the 
•MhTn*teDt7bat  agreement  may  be  known  to  no  one  but  the  two 
ofi^nolioMbat  Parties  in  the  cause,  who  alone  may  be  concerned 
after  the  orime    in  it,  for  tho  adultcrcr  may  be  ignorant  of  the  un- 

ia  eommittedy         •.         ^  ■,.  -^-^  .^   •  .,       •    .  /»     /• 

both  parties  are  dcrstauding.  However,  it  IS  no  decisive  prooi  oi 
parttioo.''^""  collusion,  that  after  the  adultery  has  been  com- 
mitted, both  parties  desire  a  separation ;  it  would 
be  hard  that  the  husband  should  not  be  released, 
because  the  ofiending  wife  equally  wishes  it ; 
she  may  have  honest  or  dishonest  reasons,  inno- 
cent or  profligate ;  an  aversion  to  live  with  the 
man  she  has  injured,   a  desire  to  live  uncon- 

(a)  It  is  presumed  the  learned  Judge  did  not  mean  that  con- 
nivance cannot  exist  in  any  case  without  collusion ;  for  it  seems 
that  the  husband  may,  by  winking  at(^coimtt?ere^and  pretending 
not  to  observe  attentions  paid  to  the  wife  by,  or  her  attachment 
for,  another  man,  lure  her  on  to  adultery,  for  the  purpose  of 
a  separation,  and  obtaining  damages  from  the  paramour ;  and 
this  may  be  done  without  the  wife's  or  paramour's  suspicion 
that  the  husband  saw  what  was  going  on  :  whereas  collusion 
must  be  an  act  in  which  two  or  more  parties  join  to  deceive 
the  Court,  or  entrap  another  party. 
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trolled,  or  to  fly  into  the  arms  of  the  adulterer ;       i®^- 
it  would  be  unjust  that  the  husband  should  de-     nthjoi^. 
pend  upon  her  inclinations  for  his  release :  he       

Crewe 

has  a  right  to  it.  «. 

It  has  been  often  said,  and  with  peculiar  in-      crewe. 
justice,  that  although  the  original  adultery  was 
not  collusive,  yet  the  proceedings  in  these  Courts 
lead  ultimately  to  collusion  in  the  conduct  of 
the  cause ;  because,  as  the  suit  is  between  the 
sufiering  and  the  offending  party,  the  latter  fre- 
quently prays  a  sentence  which  she  does  not 
wish  to  obtain .     On  a  little  consideration,  how- 
ever, it  will  be  seen  that  this  arises  from  a  wise 
provision  of  law  :  the  Canon  directs,  that  a  di-  xheiofithct- 
vorce  shall  not  go  upon  the  mere  confession  of  tut  dllorM^ 
the  party :  (a)  the  wife  therefore  must  give  a  ne-  '^""^r!^^ 
gative  issue :  (indeed  the  Court  is  almost  bound  f]*2J;JJ^|^o'S 
to  reject  an  affirmative  issue,  since  it  is  neces-  to  wject  an  rf- 
sary,  by  the  Canon,  th^t  evidence  should  be  in'?rau  fo""i!L 
produced) :     she    must   deny   her   guilt,    and  ^JS^^,  ^ 
her  prayer  must  be  according  to  her  denial ; 
but  this  is  mere  style  and  form.    If  the  Court 
sees  a  fair  case  made  out,  what  may  be  the  in- 
clination of  the  wife,  be  it  corrupt  or  honest,  is    . 
of  little  importance;  the  question  is,  whether 
the  husband  has  received  a  real  injury,  s(Qd    ; 
band  fide  seeks  relief. 

Another  ground  of  objection  is,  the  conniv-  PwiiTe  ooom>. 
ance  or  toleration  of  the  husband :  he  may  have  ^l  anuoK 
an  insensibility  to  his  own  honor,  and,  ftom  a  'C^^^^''  •""■ 


lOMMI- 


conformity  to  the  corrupt  manners  of  the  world,  J"»tjtoWiowD 

y  1^  '  hooor,  or  onwil- 

may  have  no  wish  to  pursue  a  legal  remedy,  or  iwgoMi  t©  seek 

'  ^  •/  redrew  is  a  bar 

to  relief;  if  tlMve  be  proved  a  long  ooniM  of  oriminal  ooodoot,  of  whiob  bo  was,  or  of  wfaieb 
he  must  be  presamod  to  be,  oogoisEaDt  :•— be  may  wait  for  adequate  proof,  bot  no  longer. 

(a)  See  Timmings  v.  Timminga,  supra,  77. 
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1800.       may  not  think  it  worth  pursuing ;  and  if  such  a 
nthWj.     person,  after  a  long  continuance  of  toleration,  of 
—        himself  awakes,  or  is  compelled  by  the  clamour 
«.         and  oul^ry  of  the  world  to  awake,  he  awakes 
too  late.     If  the  adultery  has  gone  on  for  a 
length  of  time,  he  does  not  stand  before  the 
Court  in  the  favorable  light  of  a  person  acting 
on   the  spur  of  honest  feeling,  whom  the  law 
delights  to  succour ;  he  has  made  up  his  mind 
to  some  other  satisfaction.     I  do  not  mean  by 
this  to  say,  that  the  husband  is  immediately 
to  rush  into  Court  upon  suspicion ;   he  must 
wait  for  adequate  proof,  but  he  is  to  show  his 
vigilance ;  he  is  not  to  lay  by  longer  than  to 
obtain  proof:  if  he  does,  his  lethargy  will  be  fatal 
to  any  application  that  he  may  make :  what- 
ever his  motives  may  be  for  coming  afterwards, 
if  it  be  proved  that  there  has  been  a  long  course 
of  criminal  conduct  of  which  he  was  cognizant, 
or  which,  by  law  and  by  presumption,  he  must 
be  supposed  to  have  been  cognizant,  he  cannot 
receive  relief. 
The  long  dora-       What  arc  the  circumstances  here  as  to  collu- 
|J2f  r/ier^M,  sion  and  to  connivance  ?  The  long  duration  of 
rf1if**to  the*^'  the  criminal  intercourse  is  a  strong  presumption 
Court,  and  the    agaiust  collusiou,  for  if  there  had  been  a  pre- 

iodirectoeMuid  ^     :■  i  •    •       i      i       •  . 

waiitoritriB.  concerted  scheme,  an  original  design  to  sepa- 
5*J^",^**'['"  rate,  I  think  it  impossible  but  that  the  applica- 
■trongpreiomp.  tiQn  ghould  havc  bccu  soouer  made,  and  that 

tioDS  apuott  a  ' 

preooncerted  thc'  purposc  would  havc  bccu  morc  speedily 
taiaTMot^ce  effected.  *  This  applies  to  all  the  evidence  before 
bj  eoatrifance.  ^j^^  scpahition ;  aud  as  to  the  later  evidence,  after 

the  separation,  there  is  much  force  in  the  obser- 
vation, that  if  the  parties  had  intended  to  have 
'obtained  a  sentence  by  contrivance,  the  proofs 
'  would  have  been  more  direct  and  conclusive ; 
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though  at  present  they  are  sufficiently  so  to  i^oo. 
warrant  the  Court  in  saying,  that  the  adultery  u^J^, 
is  established.  

Cbbwc 

It  is  true,  that  the  adulterer  suffered  judg-         «. 
ment  by  default ;  that  may,  in  some  cases,  arise      ^rbwe. 
from  collusion,  but  it  also  may  arise  from  other  Ajadgmeotby 
motives — from  prudence  and  discretion— from  a  fht'^iJjISw.* 
hope  of  mitigation  of  damages — from  a  desire  ^*  ■•  ^^^ 
of  not  further  vexatiously  annoying  the  party  thowif«,treiiot 
whom  he  has  injured.     The  wife  too  has  given  Sm.  *  ^  " 
in  no  plea,  nor  administered  any  interrogato- 
ries ;  this  may  arise  from  collusion  ;  but  it  may 
also  arise  from  other  circumstances,  at  any  rate 
the  husband  cannot  compel  the  wife  to  do  ei- 
ther.    Looking,  then,  at  the  general  circum- 
stances of  the  case,  I  am  not  entitled  to  say 
that  there  is  collusion. 

I  come  then  to  the  next  head  of  objection, 
viz.    connivance    or  toleration   for  other  pur- 
poses :  and  this  is  the  part  of  the  case  which  PaMWe  loffer- 
presses  with  most  force.     By  toleration,  I  mean  f^tleogth  of^ 
that  passive  sufferance  of  adultery  for  a  length  wrf^'JfTe^* 
of  time,  which,  in  law,  enures  to  a  waiver  of  "?**//  r"*  'V 
legal  remedy.     The  proof  of  this  is  difficult 
enough ;  for  it  must  arise  in  general  not  from  a 
positive  act,  but  from  negative  conduct — inac- 
tivity.    If  information  were  proved  to  have  been 
conveyed  to  him,  that  would  be  decisive ;  and 
if  there  be  nothing  of  that  kind,  still  the  circum- 
stances may  be  so  strong  as  to  raise  an  almost 
certain  presumption,  that  he  has  seen  ;  and,  if 
seeing,  has  tolerated.    There  are  circumstances 
in  this  case  which  set  in  an  uniform  current  in 
that  way :  the  general  mode  in  which  these  par- 
ties lived  together  is  extraordinary  and  not  un- 
important :  there  was  no  formal  separation,  yet 
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as  much  estrangement  as  can  well  consist  with 
the  nrarriage  state :  she  is  allowed  to  go  to  Bath, 
to  Brighton,  and  to  other  public  places,  without 
the  husband  being  there  for  more  than  a  night 
or  two :  the  Court  cannot  compel  the  husband, 
even  if  he  has  no  office  nor  profession  that  pre- 
vents him,,  to  be  constantly  with  his  wife ;  but 
every  man  must  observe  that  this  husband  did 
not  give  his  wife  the  benefit  of  his  care.  I  do 
not  say  that  the  husband  is  to  dog  his  wife  at 
every  step  with  sullen  and  gloomy  suspicion, 
but  the  protection  and  comfort  of  his  society  is 
to  be  afforded  to  a  person  so  closely  connected 
with  him,  and  in  whose  conduct  his  happiness 
as  well  as  her  own  is  involved.  What  was  the 
state  in  which  these  parties  were  living  ?  As 
soon  as  the  husband  went  out,  the  lover  came : 
the  visits  attracted  the  notice  of  all  but  the  hus- 
band ;  it  was  the  common  conversation  among 
the  servants ;  and  this  sort  of  intercourse  con- 
tinued for  four  years  and  more :  and  yet  it  is  to 
be  presumed  that  the  husband  was  ignorant  of 
the  fact,  or  if  not,  he  was  perfectly  unconscious 
of  the  nature  of  these  visits.  According  to  the 
modes  of  life  with  which  I  am  acquainted,  it  is 
not  very  reconcileable  with  credibility  that  a 
man  can  be  so  much  a  stranger  to  bis  own  house, 
as  that  a  person,  not  particularly  connected 
with  him,  shall  enter  his  house  almost  con- 
stantly as  the  master  quits  it,  and  that  the  other 
facts  proved  in  this  case,  should  happen.  I 
know  well,  that  it  is  not  uncommon  that  the 
husband  is  the  last  acquainted  with  the  dis- 
honor of  his  family;  —  that  may  happen 
where  the  facts  occur  at  a  third  place,  where 
there  is  great  intimacy  with  the  husband,  and 
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advantage  taken  of  it ;  but  that  is  not  the  case  i^oo. 
here  :  there  was  no  particular  acquaintance  uihj^. 
with  the  husband,  yet  these  continual  visitings 
going  on  day  after  day,  for  months  and  years, 
are  noticed  by  every  one,  and  still  it  is  pressed 
upon  the  Court,  that  the  husband  remained 
ignorant  till  he  received  the  anonymous  letter. 

There  may  be  modes  of  life  with  which  I  am 
little  acquainted,  and  which  may  allow  things 
to  pass  of  which  I  have  no  idea,  and  which  may 
afford  opportunities  no  situation  I  am  acquaint- 
ed with  does  afford.  It  would  be  of  lamentable 
consequence  that  such  visits  could  be  so  paid  for 
years ;  that  every  time  the  husband  went  out,  ano- 
ther man  could  come  in  with  views  observed  by 
all,  and  yet  that  the  husband  should  have  no  in- 
formation communicated  to  himself  or  his  friends 
from  the  variety  of  servants  whom  he  entertained. 
There  are  one  or  two  facts  of  a  peculiar  nature 
that  strengthen  this  difficulty, — first,  the  careless- 
ness with  which  they  carried  on  their  intercourse : 
the  lover  came  to  the  house  on  the  husband  go- 
ing out  at  a  late  hour ;  he  came  within  about 
half  an  hour  ;  it  is  not  stated  that  Crewe's  ab- 
sence was  foreseen,  or  a  message  sent  to  the 
lover ;  the  latter  continued  till  the  husband  re- 
turned, sitting  in  the  drawing-room  into  which 
there  was  the  greatest  probability  that  the  hus- 
band would  enter,  if  he  returned :  he  did  re- 
turn, and  instead  of  going  there,  he  went  to  the 
kitchen  and  talked  to  the  servant :  the  servant 
heard  Mrs.  Crewe  call  her  maid  to  let  out  the 
paramour;  she  did  let  him  out;  the  opening 
of  the  door  was  heard  in  the  kitchen.  It  is  im- 
possible, therefore,  that  there  could  be  greater 
negligence ;  there  is  no  appearance  of  that  cir- 
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iBOO.  cumspection  for  which  a  witness  gives  these 
iiih  jaij.  persons  credit.  The  facts  mentioned  by  that 
witness  are  also  extraordinary ;  and  do  not 
convey  to  the  Court  the  same  impression  of  the 
circumspection  of  the  parties  that  he  received. 
This  fact  of  the  lover  being  entertained  in 
the  absence  of  the  husband  happened  twice 
within  his  knowledge.  The  lover  was  secreted 
in  an  adjoining  room,  and  he  was  let  out  again 
with  as  little  aJSfectation  of  secrecy  as  may  be. 
An  anonymous  letter  is  now  produced  :  it  is  not 
a  letter  of  information,  but  rather  seems  to  refer 
to  antecedent  knowledge.  It  conveys  no  dis- 
tinct information  to  a  man  perfectly  ignorant, 
but  calls  upon  him  to  support  his  honor,  as  the 
tongue  of  the  world  is  loud  against  him.  It  is 
said,  that  subsequent  letters  are  of  a  different' 
character,  expressing  passion,  and  that  the  wife 
was  apprehensive  of  his  passion  ;  it  is,  however, 
suggested  that  such  would  not  show  sincerity, 
but  are  exactly  what  he  would  write  if  he  now 
came  to  change  his  conduct,  and  determined  on 
vindicating  his  honor  by  applying  for  a  remedy. 
These  circumstances  press  strongly  on  my 
mind ;  but  when  I  consider  that  the  proof  of 
adultery  is  clear,  and,  as  to  the  inattention,  that 
the  parties  had  been  married  twenty  years,  had 
had  five  children,  there  might  be  less  circum- 
spection and  a  more  unlimited  confidence  on 
the  part  of  the  husband  :  but  there  was  not  less 
fervour  in  her  blood  than  at  a  former  period. 
What  were  Mr.  Crewe's  habits  that  might  pro- 
duce this  estrangement  do  not  appear.  I  will 
not  take  upon  myself  to  say,  that  there  may 
not  be  modes  of  life  in  which  there  may  be 
such  conduct  and  such  ignorance  ;  but  it  is  not 
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for  the  happiness  of  the  world,  nor  for  the  se- 
curity of  married  life  that  such  should  often 
occur.  Seeing  little,  or  rather  nothing  of  this 
gentleman's  mode  of  life,  I  cannot  say  it  is  im- 
possible. Not  being  able  to  affect  the  husband 
with  a  direct  knowledge ;  and  there  being  three 
witnesses  who  swear,  in  express  terms,  that 
they  verily  believe  in  their  consciences  the  visits 
were  unknown  to  the  husband,  I  think  it  would 
be  taking  upon  myself  too  much  to  affirm,  in  con- 
tradiction, that  they  were  known  to  him.  There- 
fore, under  all  these  difficulties  I  am  compelled 
to  pronounce  for  the  divorce,  though  with  no 
great  satisfaction  of  mind  :  and  I  will  add  that 
possibly,  in  other  places  to  which  this  case  may 
be  brought,  the  nature  of  it  may  be  more  accu- 
rately disclosed. 


1800. 


11th  Jnlj. 


Ceewb 

V. 

Crbwb. 


HOAR   V.    HOAR. 


Judgment. 
Sir  William  Scott  (Lord  Stowell). 

This  is  a  suit  for  adultery  brought  by  the 
husband  against  the  wife.  The  parties  were 
married  in  1787,  and  went  abroad  to  India  in 
1790.  In  the  following  year,  Mr.  Hoar,  leaving 
his  wife  at  Madras,  joined  the  army,  and  while 
on  military  service,  formed  an  acquaintance 
with  an  officer  whom  he  afterwards  introduced 
to  his  wife.  A  great  intimacy  ensued ;  this 
officer  was  much  at  their  house,  and  much  inter- 
course took  place  between  the  parties  in  India. 

Mr.  and  Mrs.  Hoar  returned  to  England  in 
September  1793,  and  settled  in  Hampshire. 
This  officer  arrived  in  February  1800 ;  he  paid 
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them  a  visit  soon  after^  and  also  another  the 
same  summer  with  his  mother.  Mrs.  Hoar  was 
indisposed  and  recommended  to  go  to  Tun- 
bridge,  but  first  to  take  advice  in  London: 
whence  she  and  Mr.  Hoar,  accompanied  by 
this  ofificer,  proceeded  to  Tunbridge.  She 
used  his  curricle  as  easier  than  her  husband's 
phaeton,  but  a  servant  always  attended  them. 
On  their  return,  they  paid  a  visit  to  this  officer's 
mother  in  London,  and  then  went  home,  where 
they  were  visited,  on  the  1 2th  of  September,  by 
that  lady  and  her  nieces,  and  were  soon  after- 
wards, viz.  on  the  25th  of  September,  joined  by 
the  officer  who  staid  there  till  the  6th  of  Octo- 
ber, while  his  mother  remained  till  the  7th. 

A  maid-servant  observed,  "  two  or  three  days 
before,  some  uneasiness  between  Hoar  and  his 
wife,  but  had  not  the  slightest  suspicion  of  the 
cause.  After  the  6th  of  October,  Mrs.  H.  ordered 
the  witness  to  pack  up  her  things  to  go  to  her 
uncle's  for  a  few  days  only :  the  journey  was 
put  off  to  wait  for  Mr.  Hoar's  brother.  On  the 
9th  they  set  off.  Witness  believed  they  were 
going  to  her  uncle's ;  so  did  the  man-servant ; 
and  the  witness  adds,  she  believes  her  master  did 
the  same.  AtHounslow,  Mrs.  Hoar  ordered  the 
post-boy  to  go  to  an  hotel  in  London  ;  witness 
asked  her,  *  if  she  was  not  going  to  her  uncle's  V 
said,  *  not  to-night.'  On  arrival  at  hotel  asked 
if  rooms  were  prepared — they  were.  The  officer 
came,  dined,  and  supped  there.  Her  mistress, 
in  her  bed-room,  told  her  she  was  extremely  mi- 
serable, but  said  nothing  more.  The  next  day 
the  maid  asked  to  go  and  see  her  relations :  the 
officer  came  before  she  went :  on  her  return  at 
night  she  found  Mrs.  Hoar  gone  :  the  next  morn- 
ing the  officer  came  and  carried  her  to  Ealing.  She 
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mentioned  the  uneasiness  between  Mr.  and  Mrs. 
Hoar,  and  that  Mrs.  H.  seemed  to  wish  to  ex- 
plain :  he  said,  Mrs.  H.  would  explain :  near 
Acton,  at  a  small  house,  found  the  officer's  mo- 
ther. She  saw  Mrs.  Hoar's  clothes,  but  was 
not  permitted  to  see  her  mistress :  the  officer 
told  her  Mrs.  H.,  being  ill,  declined  to  give  the 
explanation  she  had  promised,  and  he  made  it  by 
her  desire.  Mrs.  H.  had  an  attachment  for  him 
and  would  not  return  to  her  husband — asked  if 
she  would  stay — she  said  (very  properly)  '  she 
'  would  not  live  with  a  mistress  whom  she  could 
*  not  respect.'  "  [Evidence  of  cohabitation  at 
Kensington  and  subsequent  adultery.] 

No  doubt  therefore  can  exist  that  Mrs.  Hoar 
was  guilty  of  adultery  ;  and,  unless  something  is 
proved  to  bar  the  husband,  he  is  entitled  to  a 
sentence.  There  is  nothing  of  the  same  im- 
morality suggested  against  him :  but  if  there  is 
no  turpitude  of  his  own,  has  he  connived  at  the 
turpitude  of  his  wife  ?  for  that  would  bar  him  ; 
still  more  would  it  bar  him  if  he  has  actively 
contributed  to  her  prostitution.  This  is  sug- 
gested, and  it  is  said  that  it  appears  from  the 
libel  itself — from  the  depositions  of  his  brother 
and  of  his  friend — from  her  letters — and  from  his 
own  conduct.  Two  things  are  to  be  premised. 
First,  that  he  had  been  a  very  affectionate  and 
kind  husband  for  thirteen  years,  and  during 
that  time  there  was  no  appearance  of  a  desire 
to  withdraw  from  the  society  of  his  wife ;  still 
less  to  get  rid  of  her  in  this  foul  and  dishonor- 
able manner.  The  second  is,  there  is  reason 
to  suppose  he  neither  knew  nor  suspected  the 
depravity  of  his  wife  till  within  two  or  three 
days  of  her  quitting  his  house. 
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It  does  not  appear  that  any  thing  had  oc- 
curred to  awaken  his  attention  or  rouse  his 
suspicions  in  India.  The  officer  had  been  se- 
parated from  Mrs.  Hoar  for  seven  years  —  time 
enough  to  cool  the  force  of  any  attachment  if  it 
had  existed;  he  comes  to  his  house;  nothing 
passes  there  to  excite  his  attachment ;  nothing 
to  alarm  any  person  connected  with  the  family  ; 
nothing  which  is  not  within  the  limits  of  such 
intimacy  as  modem  manners  allow;  nothing 
till  she  acknowledges  this  attachment  herself. 

All  the  evidence  therefore  of  passive  conni- 
vance, or  of  active  encouragement,  is  confined  to 
the  last  two  or  three  days.  This  is  very  mate- 
rial ;  for  it  is  incredible  that  Hoar  should  at 
once  so  change  his  principles  and  conduct,  and 
in  so  short  an  interval  resolve  to  dishonor  his 
wife  and  friend  ;  there  must  be  very  precise  evi- 
dence to  bring  this  home  to  him.  It  is  not  mere 
imprudence  and  error  of  judgment  which  the 
law  deems  connivance ;  where  a  man  takes  a 
step  for  the  best  which  turns  out  otherwise,  it  is 
not  such  an  error  which  is  to  be  laid  to  his 
charge.  Difierent  men  have  different  degrees 
of  judgment,  and  judge  difierently  :  nor  are  we 
to  judge  by  the  event.  A  Court  of  justice  must 
look  quo  animo  the  step  is  taken,  and,  if  it  be 
meant  well,  though  it  have  a  fatal  consequence, 
it  were  hard  indeed  to  fasten  on  mere  impru- 
dence the  consequence  of  guilt.  Conduct  to 
bar  must  be  directed  by  corrupt  intention.  His 
situation  was  extremely  difficult. 

It  is  pleaded,  *'  that  on  the  1st  of  October, 
the  husband  noticed  her  coolness  and  indifier- 
ence,  but  conceiving  that  her  temper  might  be 
afiected  by  indisposition,  took  no  notice  of  it 
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tili  Friday  the  3rd  of  October,  when  he  asked 
her,  *  if  they  were  always  to  go  on  in  this  un- 
*  happy  way  V  She  said,  *  Yes,  for  ever.'  " 
She  acknowledged  a  fixed  attachment  to  this 
oflficer,  "  that  she  had  loved  him  from  the  first 
''day  she  saw  him  in  India — that  she  adored 
"  the  ground  on  which  he  trod — that  she  had  not 
**  dishonored  him,  and  she  begged  him  not  to 
"mention  it  whilst  the  officer's  mother  was 
V  there,"  By  this  avowal  the  unhappy  husband 
was  placed  in  a  situation  requiring  the  exercise 
of  the  greatest  discretion.  How  was  he  to  act 
so  as  to  produce  good  consequences?  It  is 
said,  that  he  should  have  resorted  to  bodily  co- 
ercion,  and  perhaps  that  would  not  have  been 
improper.  At  a  time  when  the  violence  of  her 
blood  must  have  been  over,  when  she  had  been 
married  thirteen  years,  to  avow  such  an  at- 
tachment, to  renounce  all  virtue,  modesty,  ho- 
nesty, duty^  and  regard  to  her  family,  did  be- 
tray symptoms  of  that  malady  of  mind  which 
requires  such  discipline ;  but  these  extremities 
are  in  no  case  to  be  resorted  to  at  once — milder 
expedients  should  first  be  tried. 

**  Sunt  yerba  et  yoces  quibas  hunc  lenire  dolorem." 

HoR.  Epist.  i.  y.  34.. 

Besides,  in  other  respects,  she  did  not  show 
insanity,  and  there  was  nothing  which  betrayed 
this  to  the  rest  of  the  family.  In  this  sort  of 
dubious  state,  can  it  be  said  that  a  man  does 
wrong  if  he  takes  a  little  time  for  honest  deli- 
beration of  his  own,  and  for  consulting  with  his 
friends?  He  did  advise  with  his  brother  and 
with  a  friend,  and  in  the  meantime  he  abstained 
from  any  thing  violent.    If  this  was  an  error  in 
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judgment  it  was  excusable  in  such  delicate 
circumstances.     Before  his  brother  came,  yiz. 
on  the  evening  of  the  5th  of  October,  the  hus- 
band communicated  his  wife  s  declaration  to  the 
officer.    This  conduct  has  been  much  blamed : 
it  is  said  that  it  was  very  indiscreet,  nay  very 
improper,  to  communicate  this  attachment :  he 
told  him  of  her  declaration  of  attachment,  and 
the  conversation  that  had  passed — represented 
to  him  the  breach  of  nospitality  and  friendship 
he  was  meditating — expressed  his  hopes  that  his 
wife  would  see  her  error  and  that  things  would 
end  well,  but  declared,  that  in  the  meantime 
he  could  not  entertain  him  in  his  house.    The 
officer  appeared  much  affected ;  and  accordingly 
went  early  the  next  morning.    It  has  been  said, 
that  this  was  telling  him  bow  easy  a  conquest 
he  might  make.     It  was,  however,  necessary  to 
tell  him  in  some  way,  for  he  must  be  sent  out 
of  the  house  :  perhaps  it  would  have  been  less 
exceptionable,  if,  instead  of  proclaiming  to  him 
her  strong  declarations  of  affection,   he   had 
stated  that  she  shewed  some  uneasiness  of  mind ; 
possibly  some  gentle  and  mild  communication 
might  have  been  more  prudent.     But  I  cannot 
say  this  explicit  declaration  necessarily  led  to 
the  consequences.     I  know  no  system  of  morals 
by  which  it  is  necessary  for  a  man,  if  a  friend's 
wife  or  daughter  express  a  guilty  passion  for 
him,  to  give  way  to  the  depraved  inclination 
of  such  a  woman,   and  to  forget  all  he  owes 
to  his  friend.    Perhaps  even  this  mode  was  not 
so  very  imprudent :  he  might  expect,  and  not 
unreasonably,  that  his  friend  would  assist  him 
in  counteracting  the  perverse  inclinations  of  his 
wife.     His  account  states,  that  the  officer  was 


ARCHES  COURT  OF  CANTERBURY. 


143 


affected  by  this  appeal :  happy  would  it  have 
been,  if  this  impression  had  remained !  At  the 
same  time  I  give  into  the  observation,  that  the 
communication  might  possibly  have  been  con- 
trived in  a  more  discreet  manner. 

However,  the  intimate  friend  of  Hoar  was 
sent  for,  —  he  found  Hoar  in  great  agitation. 
He  said  he  had  sent  for  him  to  consult  with 
him,  —  that  his  wife  had  acknowledged  this 
guilty  attachment, — that  he  wished  her  to  go  to 
her  uncle's  to  compose  her  mind — that  he  feared 
suicide ;  he  begged  his  friend  to  talk  to  her,  — 
to  say  he  was  convinced  that  nothing  criminal 
had  passed,  and  that  if  she  would  conduct  her- 
self with  propriety  he  would  forgive  her :  he 
saw  her,  she  avowed  to  him  her  love  for  this 
officer,  and  said,  in  a  determined  way,  that  she 
would  go  to  her  uncle's, — that  she  would  see 
this  officer  once  more,  would  stay  a  few  days  at 
her  imcle's,  and  then,  if  she  could  get  the  better 
of  the  idea  of  suicide,  would  return.  •  He  remon- 
strated with  her  on  the  propriety  of  her  seeing 
the  man,  not  against  her  going  to  her  uncle's ; 
she  persisted ;  he,  hoping  her  uncle  might  per- 
suade her  not  to  see  this  man,  and  trusting  that 
nothing  criminal  would  ocqur,  invited  her  to  his 
house  when  she  should  return.  As  for  the  wit- 
ness acceding  to  the  proposal  of  her  going  to  her 
uncle's  and  to  her  seeing  the  man.  Hoar  is  in  no 
degree  answerable  for  it,  unless  he  adopted  it. 
I  will  observe  this  only,  that  there  could  be  no 
corrupt  motive  in  the  witness,  which  would  go 
far  to  remove  it  from  Hoar :  the  witness  had  no 
reason  to  think  his  advice  was  asked  other  than 
from  honorable  motives.  The  same  conversation 
took  place  with  the  brother.    Other  judgments 
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might  have  been  diflTerently  exercised ;  but  it  is 
not  a  question  of  wisdom,  but  of  honesty  of  in- 
tention. It  is  not  distinctly  stated  in  the  evidence 
(as  it  should  have  been)  whether  the  dangerous 
part  of  this  compact — the  interview  at  her  uncle's 
with  the  officer — was  made  known  to  the  hus- 
band :  but  it  was  the  duty  of  the  friend  and  the 
brother  to  communicate  it,  and  I  must  presmne 
that  they  did. 

Assuming,  however,  that  he  did  know  it,  yet 
she  was  to  be  placed  under  such  guards  at  her 
uncle's,  who  had  a  previous  knowledge  of  the 
whole,  that  Hoar  might  anticipate  no  danger :  her 
uncle  might  dissuade  her  from  seeing  this  officer 
— could  watch  her  if  she  did — his  friend  was  per- 
suaded no  dishonourable  consequences  would 
ensue,  for  he  invited  her  on  her  return  to  visit 
his  wife.     But,  looking  at  the  difficulties  with 
which  the  parties  were  surrounded,  I  see  no 
proof  of  corrupt  conduct ;  nor  any  thing  to  show 
they  entertained  a  doubt  of  her  going  to  her 
uncle's :    they  were  alarmed  at  her  threat  of 
suicide,  more  than  cooler  men  might  have  been. 
I  should  have  had  little  apprehension  from  the 
bottle  of  laudanum  which  she  had.    The  result 
of  their  deliberation  was,  —  that  she  should  go 
to  her  uncle's,  should  take  a  last  farewell  of  the 
object  of  her  depraved  attachment,  on  an  under- 
standing that  nothing  improper  should  pass, 
and  that  the  interview  should  take  place  in  her 
uncle's  presence ;   but  that  is  no  corrupt  con- 
duct :  I  do  not  say  it  was  wise, — perhaps  a  set 
of  cooler  men  might  determine  otherwise,  espe- 
cially after  the  fact  has  happened :   they  might 
even  have  foreseen  the  event,  —  they  might  have 
considered  that  a  woman,  who  had  so  violated 
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her  duty  to  her  husband,  was  not  much  to  be 
trusted  :  but  they  appear  to  have  had  an  intense 
confidence  in  her  sincerity,  and  possibly  might 
hope  that  the  man  would  have  resisted  the 
temptation,  and  acted  more  honorably  and 
generously  by  his  friend.  The  case  seems  to 
have  been  reduced  to  a  question  of  bodily  coer- 
cion, or  this  allowance.  She  was  going  to  a 
venerable  relation :  other  methods  of  expostu- 
lation, of  reasoning,  and  of  remonstrance  had 
failed.  In  determining  on  the  former  alterna- 
tive, they  perhaps  did  not  act  prudently,  but 
they  did  not,  on  the  other  hand,  act  dis- 
honestly. 

She  however  went,  and  it.  is  objected  that 
she  was  not  duly  accompanied.  I  think  their 
prudence  was  asleep :  she  positively  refused 
the  attendance  of  Hoar  or  his  brother ;  and  they 
acquiesced.  This  refusal,  couched  in  these 
strong  terms  of  resistance,  possibly  ought  to 
have  excited  more  alarm ;  and  should  have  made 
them  insist  the  more  firmly  on  one  of  them  at- 
tending her :  she  was,  however,  accompanied 
by  a  female  servant  who  had  been  long  in  the 
family  —  a  woman  whose  conduct  was  not 
tainted  by  her  mistress'  guilt,  whose  principles 
are  excellent,  and  one  to  whose  care  the  duty 
might  well  be  delegated,  as  far  as  it  could  to  any 
person  in  her  situation. 

Another  objection  is,  that  on  the  receipt  of 
her  letter.  Hoar  did  not  post  up  to  town  soon 
enough ;  but  the  short  interval  that  elapsed 
goies  far  to  take  off  the  force  of  this.  The  letter 
of  the  9th  of  October  mentioned  that  she  had 
seen  the  officer.  Hoar  had  reason  enough  to 
presume,   that  her  intention  of  going  to  her 
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uncle's  was  much  shaken,  and  even  that  the 
worst  consequences  had  already  followed,  or 
would  occur  before  his  utmost  diligence  could 
have  brought  him  up:  in  truth,  if  he  had  come, 
he  would  not  probably  have  arrived  till  they 
were  at  Kensington,  when  the  commencement 
of  his  dishonour  would  have  begun,  and  when 
his  wife  was  only  to  be  regarded  with  horror 
and  disgust.  I  am,  then,  of  opinion  that,  though 
there  may  have  been  considerable  mistakes  in 
the  treatment  of  this  lady«  there  has  beeit  no 
corruption. 

I  am  not  ignorant  that  the  same  case  has  been 
before  the  great  tribunal  of  the  country  which 
has  held,  that  no  damages  were  due  to  the  hus- 
band. If  there  had  he^en  here  the  same  ques- 
tion, on  the  same  eviden<ie,  between  the  same 
parties,  and  for  the  same  purpose,  it  would  have 
been  a  great  comfort  to  follow  the  judgment  of 
that  eminent  person  to  whom  the  law  and  morals 
of  the  country  owe  such  imiK>rtant  obligations. 
There,  probably,  mor^  evidence  was  given  as  ta 
the  conduct  of  the  paramour :  it  might  be  shown, 
"  non  rapuit  sed  recejiit"  —  that  he  was  not  thfe 
thief  but  the  receiver  of  her  affections  -^  that  he 
was  not  the  ^ctive  seducer,  but  that  she  was  the 
victim  of  her  own  loose  principles  and  vicious 
inclinations ;  that  he  therefore  owed  no  compen- 
sation in  damages.  On  the  very  same  ground 
that  the  action  failed  there,  this  Court  would  — 
on  the  question,  whether  Mr.  Hoar  is  obliged  to 
cohabit  with  his  wife — give  its  sentence  in  the 
negative  :  for  if  she  be  the  corrupter  of  her  part- 
ner in  guilt,  the  husband  is  so  much  the  more 
entitled  to  be  relieved  from  her  depraved  society. 
My  judgment  does  not  clash  with  the  other 
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judgment,  but  both  rest  on  the  same  founda-  ^^^i- 

tion.  (a)    I  pronounce  that  the  adultery  is  fully  trinity 

proved  ;  and  that  it  is  not  proved  that  the  hus-  J *-d!!\ 

band  has  intentionally  contributed  to  it.  

Hoar 
Hoar. 


1804.' 

MICHELSON  V.  MICHELSOK.  Arches, 

Febroarj  87. 

The  facts  in  this  case  were  shortly  these.    The  Th*  adniurj  oc 
parties  were  married  in  August,  1792;   and  in  pror'Id^borsL 
1799  came,  on  their  way  to  London,  to  Pieter-  SSaafenrbSt"''' 
borough,   where  the  wife  was  confined.    The  witboathcrha.- 
husband  shortly  returned  to  Scotland  with  two  « gentiemu't 
of  his  children.   Soon  after,  a  gentleman  pleaded  ^h^mL'^ln^t^ 
to  be  an  intimate  friend  of  the  wife  and  her  ^'""^b^e^^r* 
mother,  and  known  to  the' husband,   was  ad-  wwdeiifewdof 
mitted  on  a  familiar  footing  in  the  family,  but  withoattbehu«. 
did  not  live  in  the  house.'  He  was  very  attentive  ^tnnS^i7^^ 
to  the  wife,  and  she  complained  to  a  female  ""ro^^al^^for^' 
friend  living  m-the  houise,  **'  that  he  teazed  her.'*  }>•'.  <>.'  interfer. 
He  went  to  town  and  returned — she  made  fresh  I^dLDcertbe 
complaints  of  his  attentions :  thi^  female  friend  he"io^ibJ^* 
left  the  house    "because  he  returned':"   the  J'*?"^^*'****'* 

boabftod,  bj 

wife  catne  to  town  in  the  middle  of  December,  •««»>  ecwduct. 
1799;  but  though  it  was  pleaded  she  eloped,  tothT^mec. 
she  did  not  come  with  the  gentleman,  nor  was  ^j.*^  *^"'" 
there  any  proof  the  journey  was  not  taken  with 

(a)  See,  however,  a  report  of  Hoar  ▼.  Allen  (this  case), 
3  E«p.  N.  P.  C.  276. .  and  a  notice  of  it,  1  Selwyn,  N.  P.  p.  11. 
(n.  4.)  and  p.  24i  The  letter  from  Allen  to  Hoar,  referred  to  in 
Espinasse,  formed  no  part  of  the  evidence  in  Hoar  v.  Hoar, 
and,  of  course,  the  letters  from  the  wife  to  the  husband,  after 
her  elopement;  could  not  be  evidence  for  hini  in  his  action 
against  Allen.  ^ 
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the  husband's  consent.  In  town  she  resided  in 
lodgings  taken  for  her  by  this  person,  and 
passed  under  a  former  name  of  her  husband, 
but  obsei*ved  no  secresy .  The  gentleman  visited 
her  there  frequently  :  the  person,  at  whose 
house  she  was,  not  from  his  own  observation, 
but  from  the  reports  of  others  as  to  her  conduct, 
requested  her  to  quit  his  house, — she  moved  in 
succession  to  the  gentleman's  house  in  town 
and  country,  was  treated  there  as  the  mistress, 
her  children  joined  her  there,  and  a  child  was 
born  at  this  gen tlemati's  house  on  the  14th  of 
September,  1800.  The  husband  was  in  London 
from  the  4th  of  February,  for  two  months: 
during  this  time  the  wife  was  in  the  lodgings; 
access  was  not  pleaded,  nor  was  it  proved.  An 
accoucheur  of  great  eminence^  engaged  by  the 
gentleman  to  attend  her,  deposed  *'  that  he 
"  thought  the  child  was  full  grown,  though  he. 
"  could  not  swear  she  had  gone  more  than  seven 
**  months  and  ten  days,  (from  4th  February  to 
•*  14th  September.")  There  was  no  hostility 
at  the  time  between  the  husband  and  wife  —  no 
complaints,  nor  any  distress  on  his  part  at 
her  conduct,  though  it  was  pleaded,  that  he 
heard  of  .the  adultery  in  December.  No  fact  of 
adultery — no  indecent  familiarities  were  proved : 
there  was  no  plea  nor  interrogatories  on  the 
part  of  the  wife.  Action :  Judgment  by  de- 
fault— Damages  8,000/. 

The  cause  was  appealed  to  the  Arches,  from 
the  dismissal  of  the  wife  by  the  Judge  of  the 
Consistory  Court  of  London :  and  the  birth  of  two 
children  subsequently  was  pleaded  and  proved. 
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*   Judgment. 

Sir  William  Wynne. 
[After  stating  there  was  full  proofof  the  adultery :] 
'  It  is  for  the  Court  to  consider  what  has  been 
the  conduct  of  the  husband ;  for,  however  cul- 
pable the  wife  may  be,  if  he  has  been  negligent 
and  suffered  her  to  form  a  connexion  and  live  on 
the  termis  of  cohabitation,  here  proved,  with 
another  man,  she  is  not  culpable  towards  him. 
Where  there  is  so  strong  a  case  on  the  part  of 
the  husband,  the  Court  has  only  to  inquire,  if 
he  has  done  his  duty ;  if  not,  the  Court  will  not 
pronounce  a  sentence  of  separation.  At  Peter- 
borough the  husband  and  wife  stopped  for  her 
to  lie  in :  after  a  few  days  he  returns  into  Scot- 
land, and  remains  there  several  months.  A 
physician  proves  that  he  was  seized  with  an 
acute  disorder,  which  confined  him  for  several 
months  :  he  had  likewise  business  there  :  this 
may  account  for  his  absence  from  his  wife,  but 
not  for  her's  from  him  :  he  did  not  send  for  his 
wife ;  it  does  not  appear  that  he  wrote  one  letter 
to  her :  he  pleads  that  he  knew  nothing  of  her 
adultery  till  December, —  how  did  this  happen  ? 
there  were  many  persons  from  whom  he  might 
— ^her  mother,  friends,  and  other  acquaintance. 
What  provision  did  he  make  for  his  wife  in 
London?  The  lodgings  were  taken  for  her  by 
the  adulterer ;  the  husband's  children  were  sent 
to  the  adulterer's  house :  it  does  not.  appear, 
that  the  husband  made  any  provision  for  her, 
and  yet  his  circumstances  would  have  enabled 
him.  This  is  a  total  desertion  of  his  wife.  If 
this  would  be  sufficient,  what  have  parties  to  do 
but  that  the  man  should  leave  his  wife,  and  that 
another  man  should  take  her  for  a  time,  and 
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then  that  the  parties  should  come  to  the  Eccle- 
siastical Court  and  obtain  a  sentence  ?  If,  as  I 
think  appears  here,  the  husband  is  totally  in- 
different to  his  wife,  if  she  goes  with  ajQother 
man — lives  in  his  house  as  mistress  of  his 
family  — has  children  by  him  (for  all  that  is 
added  in  this  Court,  by  the  pleas,  is,  that  she 
had  had  two  other  children  since  the  former 
plea),  I  do  think  that  the  husband  has,  by  his 
conduct,  consented  to  her  adultery ;  he  is  not, 
therefore,  by  law,  entitled  to  a  separation :  and 
therefore,  in  this  case,  I  cannot  pronounce  for 
such  separation. 
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To  eaUblith 
coooiTance,  in 
bar  to  a  aoit  on 
acooont  of  the 
wife's  adultery, 
it  is  not  Deoes- 
sarj  to  show 
knowledge  of, 
and  privitj  to, 
the  aotnal  oom- 
inission  of  add* 
terj ;  socb  ex- 
treme negli- 
genoe  to  the 
oondoot  of  his 
wife,  and  snob 
enoonragement 
of  aoqnaintanoe 
and  familiar  in- 
timaej,  as  are 
likelj  to  lead  to 
an  adalterons 
interoonrse,  are 
sufficient. 


This  was  a  suit  brought  by  the  husband  against 
his  wife  by  reason  of  adultery.  The  libel — 
after  pleading  the  marriage  on  the  29th  of  De- 
cember 1793,  and  the  birth  of  four  children, 
and  that  Mr.  Gilpin,  having,  professionally  as 
a  surgeon,  attended  an  officer  in  the  army,  in- 
troduced him  into  his  family ;  after  which,  to- 
wards the  end  of  the  year  1801,  he  used  fre- 
quently to  visit  at  the  house — charged  th]:ee 
specific  acts  of  adultery  in  the  house  of  the 
husband,  in  January  1802 :  and  that,  on  the 
29th  of  that  month,  the  maid-servant  in  Mrs. 
Gilpin's  presence  informed  Gilpin  of  his  wife's 
infidelity ;  that  she  did  not  deny  it,  but  quitted 
the  house ;  and,  in  the  afternoon  of  the  same 
day  went  to  Marlborough  with  the  particeps 
criminisy  where  they  cohabited  till  the  third  of 
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February.    Annexed  to  the  libel  was  a  letter,       i^^*. 

dated  30th  of  January  (the  day  after  her  elope       1^^. 

ment),  from  Mrs.  Gilpin  to  her  aunt,  in  which 

was  this  passage — "You  long  ere  now  must 

**  have  heard  the  dreadful  news  of  my  separa- 

**  tion  from  the  best  of  husbands,  by  my  own 

"  infamous  conduct." 

The  defensive  allegation,  in  substance,  plead- 
ed : — 1st,  That  in  April  1801,  Gilpin  was  of  the 
age  of  forty-four  years,  the  oflScer  of  the  age  of 
twenty-two,  and  Mrs.  Gilpin  of  the  age  of 
twenly-four :  that  Gilpin  seemed  very  desirous 
of  promoting  an  intimacy  between  his  wife  and 
the  officer,  and  frequently  invited  him  to  his 
house. 

2nd,  That  the  intimacy  formed  between 
Mrs.  Gilpin  and  the  officer  was  frequently  the 
subject  of  conversation  with  Gilpin's  friends ; 
that  he  did  not  take  any  steps  to  check  it,  but 
was  very  desirous  of  promoting  it,  and  was  also 
very  negligent  of  his  wife ;  that  he  fV^quently 
requested  him  to  call  upon  Mrs.  G.  when  he, 
G.,  intended  to  be  from  home,  and  to  write  cards, 
and  do  other  offices  for  her,  and  to  walk  out 
with  her  sometimes  alone,  and  at  other  times 
in  company,  and  to  attend  her  to  the  public 
rooms  and  other  places  of  public  resort,  when 
he,  G.,  did  not  accompany  her :  and  that  in  the 
husband's  absence  he  was  almost  constantly 
with  her. 

3rd,  That  in  August  and  September  1801, 
Gilpin  generally  slept  at  a  lodging  about  one 
mile  and  a  half  from  Bath,  and  several  times 
asked  his  wife  and  this  officer  to  accompany 
him  there  in  the  evening,  and  walk  home  alone, 
which  thev  did. 


Gilpin 

V, 

Gilpin. 


152  CAS£S    DETERMINED    IN    THE 

^80^-  4th,  That  in  September  1801,  Gilpin  invited 

Jane  25.  this  ofiicer  to  accompany  him  and  his  wife  to 
Chippenham  races ;  that,  on  their  arrival,  he 
left  him  and  Mrs.  G.  to  walk  about  on  the  race* 
ground,  and  while  he,  G.,  was  in  the  stand,  he 
called  out  to  this  officer  and  desired  him  to 
give  Mrs.  G.  his  arm ;  and  after  the  races  de- 
sired his  wife  to  show  this  officer  the  town  of 
Chippenham,  which  she  did ;  that  they  dined 
at  the  Angel  Inn  in  a  room  up  one  pair  of  stairs, 
and  afterwards  he,  G.,  left  them  alone  together 
at  the  inn,  saying,  ^'  I  am  going  to  call  upon 
*'  my  tenant :  you  will  take  care  of  my  wife/' 

5th,  That  in  the  beginning  of  1802,  Gilpin 
brought  his  action  for  crim.  con.  that  the  cause 
was  set  down  for  tri^l  after  Trinity  term  1802, 
but  "  Gilpin  being  conscious  of  the  impropriety 
"  of  his  own  conduct  towards  his  wife,  and 
''  knowing  that  he  had  been  the  cause  of,  and 
^^  had  promoted  the  intimacy  between  her  and 

" ,  did,  on  the  day  preceding  that  on  which 

'^  the  action  was  to  be  tried,  withdraw  the  record, 

"  and  that  he  and ,  had  since  executed  mu- 

**  tual  releases  to  each  other." 

6th,  That  G.,  having  so  connived  at  the  in- 
tercourse hereinbefore  set  forth,  was  barred 
from  a  separation. 

The  admissibility  of  this  allegation  was  ar- 
gued by : — 

Sir  John  Nicholl  and  Dr.  Robinson  for  the 
wife. 

Dr.  Arnold  and  Dr.  Laurence  for  the  hus- 
band. 
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1804. 


Jone  25. 


jGlLPIN. 


Judgment. 

Sir  William  Wynne.  gilpTm 

A  libel  has  been  giyen  in  this  case  pleading  ^  v- 
sufficient  facts  to  entitle  the  husband  to  relief, 
and  annexing  a  letter  in  which  the  wife  admits 
her  guilt,  and  speaks  of  her  husband  as  ''  the 
'*  best  of  husbands."  This  letter  may  be  used 
at  the  hearing ;  but  is  not  such  as  to  preclude 
the  defence  now  set  up.  What  disposition  the 
wife  was  in  at  the  time  she  wrote  it — what  was 
the  effect  expected,  the  Court  cannot  say ;  but 
it  is  not  a  letter  that  will  prevent  the  admission 
of  this  plea. 

The  present  allegation,  without  admitting  the 
adultery,  charges  the  husband  with  such  con- 
duct as  would  avoid  a  sentence,  even  if  adultery 
were  proved.  The  plea  is  such  as  is  often  ad- 
mitted, of  negligence  and  encouragement  on  the 
part  of  the  husband.  Connivance  is  the  word 
used.  It  has  been  argued  that  it  must  be  such 
as  to  show  knowledge  of,  and  privity  to,  the 
actual  commission  of  adultery :  but  that  is  not 
so.  If  there  has  been  such  extreme  negligence 
to  the  conduct  of  his  wife,  such  an  encourage- 
ment of  acquaintance  and  familiar  intimacy  as 
was  likely  to  lead  to  the  consequence  that  en- 
sued— an  adulterous  intercourse — it  would  sub- 
ject him  deservedly  to  a  refusal  of  the  sentence 
he  prayed.  The  relative  age  of  the  parties  is- 
not  improper  to  be  pleaded :  the  husband  is 
older  than  his  wife  :  that  may  lead  to  an  obli- 
gation in  him  to  exercise  a  more  vigilant  super- 
intendence over  her  conduct. 

It  is  alleged,  that  the  husband  frequently  in- 
vited  this  man,  an  officer  in  the  army,  to  his 
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^^**  house,  and  promoted  his  intimacy  with  his 
jnie3ff.  wife.  In  the  libel  it  is  pleaded,  that  he  be- 
alli^M  ^^^  acquainted  with  him  as  a  patient :  but  he 
i^_  did  not  so  treat  all  patients ;  this  is  not  an  ex- 
cuse. It  is  alleged,  that  their  conduct  was  ob- 
served, and  became  the  subject  of  conversation  ; 
then,  if  the  husband  acted  with  the  discretion 
which  he  ought,  he  must  have  taken  some  care. 
On  the  contrary,  he  appears  to  be,  and  was,  de- 
sirous of  promoting  the  acquaintance :  he  was 
BO  negligent  of,  and  inattentive  to,  his  wife,  as 
not  to  interfere  in  order  to  check  but  rather  to 
encourage  their  intimacy..  He  sent  letters  in 
viting  this  young  officer  to  his  house,  when  he 
faimself  intended  to  be  out.  It  is  said,  how  can 
you  piove  this  1  You  can  prove  the  facts — that 
letters  were  sent ;  that  the  man  came  ;  that  the 
husband  was  out,  and  from  thence  the  Court 
would  infer  the  intention.  He  was  invited  to 
walk  out  with  Mrs.  Gilpin,  sometimes  with 
others,  sometimes  alone.  It  was  singular  the 
husband  should  ask  them  to  walk  alone :  the 
other  part  is  not  of  so  much  weight.  He  was 
invited  to  go  to  public  places,  where  the  hus- 
band did  not  go :  and  the  article  concludes  by 
alleging  that  this  man  was  almost  always  with 
her,  and  the  husband  from  home  :  this^  if 
proved,  will  be  very  material,  and  will  go  far  to 
establish  the  allegation,  and  what  is  relevant  to 
the  defence. 

The  3rd  article  pleads  an  extraordinary  fact, 
that  the  husband  had  a  lodging  near  Bath 
where  he  slept  alone ;  that  he  asked  his  wife 
and  this  officer  to  walk  with  him  there ;  and 
that  they  returned  alone  to  Bath.  This  possi- 
bly may  be  explained ;  but  it  is  extraordinary 


ARCHES  COURT  OF  CANTERBURY. 


155 


that  he  should  have  a  lodging  for  himself  alone, 
that  his  wife  should  not  sleep  there ;  and  stran- 
ger, that  he  should  leave  this  man  to  walk  home 
with  his  wife. 

The  4th  pleads  that  they  went  together  to 
Chippenham  races.  There  is  not  much  in  that : 
but  the  article  pleads,  during  this  short  trip, 
three  different  occasions  on  which  the  husband 
studiously  took  care  that  his  wile  and  her  para- 
mour should  be  alone  togethex.  This  wai^  neg- 
ligence, inattention,  and  encouragement  likely 
to  lead  to  the  consequences  which  happened. 

The  5th  pleads,  that  the  husband  brought  his 
action ;  and  then,  conscious  of  his  own  miscon- 
duct, withdrew  it,  and  that  mutual  releases 
were  executed.  It  is  said,  there  might  be  other 
good  reasons :  if  so,  the  husband  may  set  them 
out :  on  the  contrary,  if  the  fact  be  that  he  had 
no  other ;  but  that  he  was  conscious  of  his  own 
misconduct,  it  may  bring  out  what  is  material ; 
he  must  give  his  answer  to  it.  The  fact  is  very 
striking. 

I  admit  the  allegation,  (a) 

Note.  Shortly  after  the  admission  of  this  alle 
gation,  the  cause  determined  by  the  death  of  the 
husband. 


1804. 


JaoeSS. 


dLpn 

GiLFIIf. 


(a)  Id  Loader  ▼.  Loader,  on  proof  of  the  wife's  guilt,  the  CoaaUtorj, 
Court  called  for  an  affidavit  from  the  husband  explanatory  of         ^^^ 

his  delay  to  bring  the  suit ;  and,  being  satisfied  therewith,  pro-  leih  Jane. 
Bounced  the  sentence.    See  also  Best  y.  Best,  2  Phill.  161. 
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CAPEL   t;.    ROBARTS    AND    NEELD. 


On  Admission  of  an  Allegation. 


M^^^^t  '^^^^  ^^  ^  ®^^*  ^^  subtraction  of  legacy  brought 
theEzeouton,  by  Johii  Capcl,  Esq.  treasurer  of  the  city  of 
ubd^iTa  Boit  of  London  Lying-in  Hospital,  against  the  exe- 
Kl^l'Td''^  cutors  of  the  will  of  the  late  Philip  Rundell. 
t^l^S^'ds^  The  testator,  by  his  will,  gave  200/.  sterling 
hor»  ibt  will,  u  to  the  treasurer  for  the  time  being,  of  various 

sdmiMibW  to  «•■■■>•••  ■.  «•     ••  « 

explain  a  latent  chantable  lustitutious,  to  bc  applied  to  the 
S**^trf th^  purposes  of  the  respective  establishments ;  and, 
th?o!^re^  among  them,  he  enumerated  "  the  Lying-in 
jeetedtheTea-  "  Hospital  iu  Aldersgatc  Street,  London :"  and 
tionitothe"*  the  fouTth  articlc  of  the  libel  pleaded, — "that 
^7.VL^'  *'  ^^^  city  of  London  Lying-in  Hospital,  Old 
oiaaiTe,  and  ex-  "  Street,  City  Road,  was  formerly  situate  in  Al- 

preased  a  itrons  '  •'  '  t/  

diainoiination  to  "  dersgatc  Street,  London,  and  was  called  ^  The 
tn^haanu?'  "  City  of  Loudou  Lyiug-iu  Hospital :'  that  sub- 
^nli'tillS;.!"    "  sequently  the  said  hospital  was  removed  to 

"  the  comer  of  Old  Street,  City  Road,  border- 
"  ing  oh  Aldersgate  Street,  where  it  carries  on 
*^  its  charitable  purposes,  and  is  now  called 
*  The  City  of  London  Lying-in  Hospital :' 
and  that  there  neither  now  is,  nor  ever  was, 
any  other  Lying-in  Hospital  in  Aldersgate 
*'  Street,  London,  save  the  one  which  removed, 
"  as  aforesaid,  and  to  which  the  testator  sub- 
''  scribed  during  1818-19-20-21-22.  The  article 
"  further  pleaded  the  identity  of  the  hospitals, 
'*  and  that  Mr.  Capel  was  the  treasurer,  and,  as 
**  such,  a  legatee." 

The  executors  gave  in  their  answero  to  the 
libel,  and   they   admitted   "  that  the  City   of 
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"  London  Lying-in  Hospital,  Old  Street,  City  ^Q^o. 
•*  Road,  removed  from  Alderagate  Street  in  trinity 
"  1773;   but  denied  that  the  present  building    iJ^l^m. 

"  was  bordering  on,  or  contiguous  to,  Alders-       

**  gate  Street,  for  that  it  was  more  than  a  mile       ^^^^^^ 

"  distant ;  they  admitted  that  there  was  not  now  ^^^"^^""^ 

"  any  Lying-in  Hospital  in  Aldersgate  Street, 

"  but  denied  that  there  never  was  any  other 

'*  such  establishment  save  the  City  of  London 

**  Lying-in  Hospital  therein,  for  the  respondents 

*'  said,  that  for  some  time  after  the  removal  of 

**  the  said  hospital  from  Aldersgate  Street,  the 

"  hospital  now  called  by  the  name  of  the  *  Ge- 

"  neral  Dispensary  in  Aldersgate  Street,'  car- 

*'  ried  on  its  charitable  purposes  as  a  Lying-in 

''  Hospital,  although  it  had  now  ceased  to  do 

^^  so  :  and  that  they  believed  that  the  testator, 

**  by  tlie  words  *  the  Lying-in  Hospital  in  Al- 

**  dersgate  Street,  London,'  intended  the  hos- 

"  pital  called  *  The  General  Dispensary  in  Al- 

'^  dersgate  Street ;'  and  to  which  the  deceased 

'^  was  an  annual  subscriber,  as  well  as  an  occa- 

*'  sional  donor,  from  1786  to  his  death,  and  to 

**  which  hospital  during  that  period  he  constantly 

**  sent  patients,  and  in  the  welfare  and  manage- 

"  ment  whereof  he  greatly  interested  himself, 

^*  and    that    the    respondents   have    paid    the 

^'  legacy  in  question  to  the  use  of  the  said  dis- 

"  pensary." 

An  allegation,  responsive  to  the  libel,  pleaded, 
on  the  part  of  the  executors,  in  substance :  — 

1 .  That  the  testator,  from  1 786  to  his  death, 
was  an  annual  subscriber  to,  and  also  a  life 
Governor  of,  the  General  Dispensary,  Aiders- 
gate  Street,  London  ;  frequently  sent  patients 
to  it,  interfered  and  voted  in  the  election  of  the 
officers,  and  greatly  interested  himself,  in  its 


Capbl 
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1880.      concerns ;    and  in  1817,  having  sent  a  greater 
Trinity      number  of  patients  thereto  than  usual,  presented 
lit^^lMk    *^  ^*  ^^  additional  donation  of  20/.    That  the 
hospital  was  instituted  in  1769,  and  had  ever 
since  been  carried  on  upon'  the  site  of  a  build- 
ing on  which  a  lying-in  hospital  had  been. 

2.  That  the  testator  first  came  to  London  id 
1769^  about  which  time  a*  certain  hospital  Was 
removed  from  Aldersgate  Street  to  a  building 
erected  for  that  purpose  in  the  City  Road,  (next 
adjoining  to  St.  Luke's  Hospital,  to  which  the 
testator  by  his  will,  gave  200^.,  by  the  descrip- 
tion of  St.  Luke's  Hospital,  in  Old  Street  Road), 
and  hath  ever  since  been,  and  is  now  called 
'*  The  City  of  London  Lying-in  Hospital,"  and 
''  The  City  of  London  Lying-in  Hospital,  City 
**  Road;"  that  it  is  not  bordering  on,  or  con- 
tiguous to,  Aldersgate  Street ;  but  is  five  fur- 
longs distant  from  it,  and  seven  furlongs  distant 
from  the  site  on  which  the  hospital  formerly 
stood :  that  the  testator  never  sent  any  patient 
to,  nor  interfered  in  the  concerns  of  the  hospital ; 
and  in  1822  discontinued  his  subscription,  and 
never  afterwards  resumed^  it. 

a.  Exhibited  a  printed  book  of  the  concerns 
and  purposes  of  the  hospital,  published  by  au- 
thority of  the  GoveraorSy  in  1827 ;  and  alleged, 
that  in  the  title  page,  the  hospital  is  designated 
"  The  City  of  London  Lying-in  Hospital,  City 
*^  Road ;"  akid  that  in  the  I6th  page,  wherein 
directions  are  given  to  persons  inclined  to  bene* 
fit  the  hospital  by  will,  it  is  described  by  the 
same  name. 

4.  That  the  testator  intending  by  his  will  to 
give  among  other  charitable  bequests,  200/.  to 
the  ''  General  Dispensary >  Aldersgate  Street," 
gave  to  Mr.  Coles,  his  solicitor,  written  instruct 
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tions  for  the  same,  and  a  list  of  the  various       ibso. 
legacies:     that   in    such    instructions   all  the      TmmrY 

charitable  institutions   which  the  testator  in-       '^^^: 

lit 


Capbl 

V. 


tended  to  benefit  by  will,  were  respectively  de- 
scribed by  their  locsd  situation ;  that  the  solicitor 
on  that  occasion  read  the  instructions  to  the  Robahtband 
testator,  clause  by  clause ;  that  on  coming  to  the 
bequest  of  2001.  to  the  hospital  described  in  thein^ 
structionsj  as  **  The  Lying-in  Hospitalj  Alders^ 
gdte  Street^  London  f'  the  testator  said  ''  Yesy  the 
*'  hospital  in  Aldersgate  Street:''  (a)  that  a  draft 
of  the  will  (executed)  was  afterwards  approved 
of  by  the  testator :  that  by  the  words  "  The 
**  Lying-in  Hospital,"  &c.  the  testator  meant 
"  The  General  Dispensary,"  &c,  and  that  the 
executors  had  so  accordingly  paid  it. 

5.  Recited  part  of  the  4th  article  of  the  libel, 
and  pleaded :  that  an  institution  called  ''  The 
*'  City  of  London  Lying-in  Charity^"  had  since 
1815  been,  and  is  now  carried  on,  in  Aldersgate 
Street ;  and  that  application  for  the  payment  of 
the  said  legacy,  was,  before  the  commencement 
of  this  suit,  made  on  behalf  of  such  institution, 
and  also  of  another  Lying-in  Hospital,  now 
situate  in  Sjdight-Rider  Street. 

6.  A  correspondence,  in  respect  to  the  said 
legacy,  commenced  by  a  letter  from  the  then 
Secretary  of  the  City  of  London  Lying-in  Hos- 
pital, City  Road,  to  the  executor,  Neeld,  and 
answered  by  Coles  on  the  1st  August,  J  827; 
also  a  further  letter  from  Coles,  on  the  9th, 
mentioning  the  payment  of  the  legacy,  and  the 
reasons  generally,  that  enabled  the  executors 

(a)  The  part  in  italics,  and  the  eth  and  7th  articles  were 
ordered  to  Jbe  expunged* 
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Rob  ARTS  AND 

Nbbld. 


to  fix  upon  the  hospital;  also  a  letter,  dated 
28th  August,  1828,  addressed  by  Coles  to  the 
Committee  of  the  City  of  London  Lying-in  Hos- 
pital, City  Road,  stating,  that  from  the  testa- 
tor's instructions,  as  well  as  from  oral  explana- 
tions, there  was  no  doubt  as  to  the  meaning  and 
intention  of  the  testator;  it  further  pleaded, 
that,  in  conversation,  Coles  had  explained  the 
reasons  to  Mr.  Capel. 

7.  Exhibited  the  original  letters  of  the  Secre- 
tary, and  copies  of  three  letters  from  Coles. 

Laishington  and  Dodson^  in  objection  to  the 
allegation. 

The  three  first  articles  are  admissible,  but 
the  fourth  introduces  declarations  to  construe  a 
written  instrument :  this  is  guarded  against  by 
the  statute  of  frauds,  and  does  not  come  within 
the  exception  stated  and  explained  by  Gibfos, 
C.  J.,  who,  in  delivering,  in  the  House  of  Lords, 
the  unanimous  opinion  of  the  Judges,  says, 
"  The  Courts  of  Law  have  been  jealous  of  the 
^^  admission  of  extrinsic  evidence  to  explain  the 
'^  intention  of  a  testator ;  and  I  know  only  of 
''.one  case  in  which  it  is  permitted,  that  is, 
'V  where  an  ambiguity  is  introduced  by  extrinsic 
"  circumstances."  (a)  There  is  a  wide  differ- 
ence between  allowing  facts  explanatory  of  an 
ambiguity,  and  declarations :  if  there  were  a 
latent  ambiguity,  facts  in  respect  to  either  in- 
stitution might  be  admissible,  but  declarations 
of  what  the  testator  said  at  the  time  the  will  was 
prepared  cannot  be  received  as  evidence.  There 


(a)  Doe  dem.  Oxenden  ▼.  Chichester,  4  Dow,  65. 


Capel 
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is  a  material  distinction  between  an.  hospital       ^^^* 
and  a  dispensary.     In  the  fifth  article,  an  ap-      trinity 
plication  by  other  institutions  is  pleaded ;   but    i,^|^^i;„ 
that  does  not  bear  upon  the  question.     The  cor- 
respondence is  inadmissible.    The  jurisdiction 
exercised  by  the  Ecclesiastical  Court  in  these  *^^^\Yp^'"* 
suits  for  legacies,  is  very  convenient  and  sum- 
mary ;    it  avoids  the  necessity  of  resorting  to 
Chancery,  where  the  numerous  parties  and  the 
nature  of   the   proceedings  occasion  a  much 
larger  expence  and  delay,  than  are  produced  by 
the  simple  and  expeditious  remedy  afforded  by 
these  Courts.     It  is  therefore  very  desirable  to 
keep  the  pleadings  within  the  smallest  possible 
compass,  (a) 

(a)  The  jurisdiction  in  peraonal  legacies  belongs  to  the 
Ecclesiastical  Courts :  *  but  the  simple  mode  there  pursued  of 
enforcing  payment  is  but  little  known.  This  jurisdiction  is  exer- 
cised by  the  Arches  Court  in  cases  of  all  wills  proved  in  the  Pre- 
rogative Court,  and  by  the  Official  Principals  of  each  Diocese, 
in  cases  of  wills  proved  in  the  Diocesan  Courts. 

The  bourse  of  proceeding  in  the  Arches  Court  is  usually 
as  follows: — The  executor  being  cited  to  answer  the  legatee 
in  a  suit  of  subtraction  of  legacy,  a  short  libel  is  brought 
in,  pleading  that  A.  B.  made  a  will,  that  he  thereof  ap- 
pointed C.  D.  executor,  and  is  siuce  dead,  leaving  kcna  no- 
Ia6t7ia,  and  without  revoking  or  altering  his  Will:  that,  since 
his  death,  C.  t>.  has  proved  his' will  in  the  Prerogative  Court  of 
Canterbury,  that  by  his  will  A.'B.  left  a  legacy  to  £.  F.  in  the 
following  terms  [the  clause  of  the  will  containing  the  legacy 
u  here  recited],  Uiat  this  legacy  repaint  , unsatisfied,  and  that 
C.  D.  is  possessed  of,  and  has  admitted  assets ;  has  been 
applied  to  and  refuses  p'iayment ;  and  further  jpleads  the  identity 
of  £.F.  and  the  legatee,  and  that  he  is  of  age;  and  the  libel 
concludes  with  a  prayer  that  the  executor  may  be  compelled  to 
pay  the  legacy,  and  be  condemned  in  costs.  The  records  of 
the  Prerogative  Court  prove  all  the  facts,  except  the  assets, 

•  Sm  Rajnitb  t.  Mvtin,  %  Atk.  SSS.  8  Roper  on  Leg«cie8,  (Wbite't  edi- 
tioo)  601,  and  the  eaiea  then  cited  :  and  Barker  ▼.  May,  0  B.  &  C.  489.  See 
•lao  Nonia  t.  Henbgwaj,  1  Vol.  4.  m  nelif. 

VOL.  III.  M 


163 


CASES    DETERMINED    IN    THE 


1830.  The  King's  Advocate  and  NichoU  contrit. 


TimiTY 
Tkrh> 

V. 

ROBARTH  AND 

NCELD, 


This  is  not  a  question  in  a  court  of  probate, 
but  in  a  court  of  construction :  the  inquiry  is 
not  as  to  the  factum  of  the  instrument,  but  as 
to  the  meaning  of  a  clause  in  it ;  and,  in  a  court 
of  construction,  parol  evidence  is  admissible, 
and  is  only  admissible  when  the  ambiguity  is 
latent.  What  is  the  case  here  ?  There  is  no- 
thing of  ambiguity  on  the  face  of  the  will  it- 
self; and  that  any  such  ambiguity  exists,  only 
appears  from  dehors  the  instrument,  viz.  from 
the  fact  that  there  is  no  institution  which  an- 
swers in  all  respects  the  testator's  description. 
The  existence  of  this  ambiguity  is  admitted 
by  the  manner  in  which  the  other  side  have 


age,  and  identity  of  tfae  legatee,  and  tha  executor  is,  upon  the 
libel  being  admitted,  assigned  to  give  in  his  answers.  Should 
he,  in  his  answers,  deny  assets,  or  the  legatee's  identity  or  age, 
witnesses  may  be  examined.  Sometimes,  as  in  the  case  in  the 
text,  there  may  be  some  special  circumstances  stated  in  the 
libel,  and  the  executor  also  may  plead  responsively ;  but  in  a 
great  majority  of  cases,  the  legacy  is  paid  either  as  soon  as  the 
citation  is  taken  put,  or  as  soon  as  the  libel  is  admitted.  From 
the  early  stage  in  which  these  suits  usually  terminate,  they 
pass,  in  a  great  degree,  sub  silenlio,  and  are  thus  generally  sup- 
posed more  rare  than  is  really  the  case.  Of  late  they  have,  it 
is  believed,  become  more  frequent  than  they  were  a  few  years 
since.  Sometimes,  as  a  preliminary  proceeding,  an  inventory 
and  account  is  called  for  in  the  Prerogative  Court. 

The  Bill  for  establishing  local  Courts  proposes  that  those 
Courts  should  be  entrusted  with  a  jurisdiction  for  the  recovery 
of  legacies,  in  which  the  course  of  proceeding  would  not  be 
very  dissimilar  from  that  above  detailed ;  but  possibly,  if  the 
extremely  simple,  cheap,  and  expeditious  jurisdiction,  now  ex- 
ercised by  the  Ecclesiastical  Courts  in  this  class  of  cases,  were 
more  generally  known — still  more  if  it  were  extended  to' the 
recovery  of  legacies  charged  on  the  realty — the  want  of  any 
further  remedy  would  not  be  felt. 
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shaped  their  case.    The  libel  stated,   that  by       >d30. 
the  hospital,  described  in  the  will,  the  testator     trinitt 
meant  the  Lying-in  Hospital  in  Old  Street :  the    iJ^^ 
claimant,  therefore,  admits  that  the  description 
would  not,  of  itself,  and  without  explanation, 
carry  the  legacy  to  this  or  any  other  existing  "*^^ebld! 
institution,  and  has  undertaken  to  show  that 
the  testator  erred  in  the  local  description  of  the 
hospital  he  proposed   to  benefit.     The  latent 
ambiguity  thus  admitted  to  exist,  is  sought  to 
be  explained  by  extrinsic  circumstances :  this 
explanation  may  be  repelled  in  the  same  way  ; 
and  accordingly,  the  present  allegation  pleads, 
in  reply,  facts  showing  that  it  not  only  was  not 
likely  that  the  testator  should  give  a  legacy  to 
the  claiming  hospital,  but  it  assigns  reasons — 
among  others,  the  deceased's  declarations — why 
it  was  probable  that  he  intended  to  benefit  ano- 
ther institution  to  which  the  legacy  in  question 
has  been  paid. 

It  is  admitted  that  facts,  to  show  inten- 
tion, are  pleadable  as  explanatory  of  a  la- 
tent ambiguity ;  but  it  is  denied  that  the  de- 
ceased's declarations  are.  In  Thomas  v.  Tho- 
mas, however.  Lord  Kenyon  said — declarations 
at  the  time  of  making  a  will  were  admissible  to 
explain  a  latent  ambiguity,  (a)  That  there  are 
four  different  institutions  which  have  claimed 
the  legacy,  all  of  which  assert  that  the  terms  in 

(a)  6  T.  R.  071.  1  Phillipps  on  Evidence^  610.  **  It  seems 
**  to  be  now  settled,  that  ail  conversations  and  declarations  of 
**  testators  will  be  received  where  parol  evidence  is  admissible^ 
**  whether  made  before,  at  the  time,  or  after  the  making  of  , 
"  their  wills,  but  with  different  degrees  of  weight  and  credit." 
1  Roper  on  Legacies,  165.  (White's  edition)  citing  Lord  Eldon 
in  Trianmer  v.  Baynes,  7  Ves.  508. 
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the  will  apply  to  them,  is  a  circumstance  in  itself 
against  this  demand  :  and  the  onus  to  establish 
a  particular  and  exclusive  claim  is  on  the  party 
asserting  that  claim.  It  is  always  pleaded  in 
libels  for  legacy  that  demand  of  payment  had 
been  made  on  the  executors,  and  resisted.  The 
correspondence  is  annexed,  as  responsive  to 
this,  and  explanatory  of  the  refusal,  and  may 
affect  the  question  of  costs. 


**,. 


Judgment. 

Sir  John  Nicholl. 

This  question  is  in  respect  to  a  legacy  which 
has  already  been  paid  ;  and  the  only  point  is, 
whether  it  has  been  paid  to  the  right  party. 
The  Court  is  disposed  to  enter  more  fully  into 
the  case,  as  perhaps  Its  observations  may  pre- 
vent a  charitable  hospital  from  a  waste  of  its 
funds,  and  from  exposing  itself  to  costs. 

It  is  a  suit  for  subtraction  of  legacy  brought 
by  the  Treasurer  of  the  London  Lying-in  Hos- 
pital against  the  executors  of  the  late  Philip 
'  Rundell.  The  libel  pleaded  the  clause  in  the 
will  by  which  the  legacy  was  given..  Among  a 
[  variety  of  legacies  to  different  charities,  the 
legacy  demanded  is  in  the  words  following — 
'*  The  Lying-in  Hospital  in  Aldersgate  Street, 
"  London.*'  The  heading  of  the  libel  describes 
the  institution  for  which  the  legacy  is  claimed, 
as,  "  The  London  Lying-in  Hospital  formerly 
"  the  Lying-in  Hospital  in  Aldersgate  Street :" 
and  the  fourth  article  more  fully  describes  its 
history  and  the  testator's  connexion  with  it. 
By  thus  pleading,  the  plaintiff  seems  to  admit 
that  the  words  of  the  will,  without  circumstances 
dehors  the  will,  would  not  carry  the  legacy  to 
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the  hospital  for  which  it  is  claimed.  The  will  1B30. 
is  dated  in  1827,  five  years  after  the  testator  trinity 
had  ceased  to  subscribe  to  this  institution  :  and    ,  J"»*.' 

lit  Session. 

the  allegation  now.  offered  pleads  that  the  cha-       

rity,  claiming  this  legacy,  is  not  the  charity  de-  ^^J^^^ 
scribed  or  intended  by  the  testator  in  his  will,  ^o^kts  awd 
[The  Court  here  shortly  stated  the  substance  of 
the  allegation.]  The  three  first  articles  are  not 
objected  to :  but  a  question  is  raised  whether 
the  parol  declaration,  pleaded  in  the  fourth  arti- 
jcle,  is  admissible.  The  Court  would  be  very 
cautious  in  admitting  such  an  article  for  the 
purpose  of  explaining  what  the  deceased  in- 
tended. If  such  a  course  be  open  to  the  one 
side  for  the  purpose  of  explaining  this  ambi- 
guity, it  is  also  op^n  to  the  other  in  order  to 
show  that  the  testator  meant  not  the  Dispen- 
sary in  Aldersgate  Street,  but  the  Hospital  in 
the  City  Road.  The  will  speaks  for  itself,  and 
the  declaration  does  not  carry  the  matter  fur- 
ther. The  expression  still  is  *'  Hospital,"  not 
"  Dispensary :"  and  I  do  not  know  whether 
assistance  to  lying-in  women  does  not  come 
within  the  objects  of  a  general  Dispensary.  I 
am,  however,  very  strongly  disinclined,  without 
further  consideration,  to  make  a  precedent  of 
introducing  declarations  between  the  testator 
and  the  drawer  of  his  will.  There  may  be  cir- 
cumstances, as  where  they  are  the  only  evidence, 
and  where  they  are  direct  and  stringent,  in 
which  it  might  possibly  become  the  duty  of  the 
Court  to  admit  declarations  ;  but,  in  the  present 
instance,  they  do  not  alter  the  case  :  the  ques- 
tion still  remains,  whether  the  testator  meant . 
the  General  Dispensary  in  Aldersgate  Street, 
or  this  Lying-in  Hospital  which  was  formerly 
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situate  there,  bat  which  is  now  removed.  The 
fifth  article  is  in  some  degree  contradictory  and 
explanatory  of  the  libel ;  but  yet  not  directly 
so,  because  the  title  of  the  institution  now  exist- 
ing  in  Aldersgate  Street  is  "  Lyiug-in  Charity,'' 
not  *'  Hospital:' 

The  two  next  articles,  pleading  the  corres- 
pondence, appear  irrelevant ;  or,  at  all  events, 
are  unnecessary.  The  sole  question  is,  the  in- 
tention of  the  testator  in  giving  this  legacy.  I 
cannot  think  this  correspondence  can  tend  to 
show  what  was  the  opinion  of  the  testator :  it 
tends  to  show  the  opinion  of  the  executors  but 
not  of  the  testator.  It  is,  indeed,  chiefly  relied 
upon  as  bearing  on  costs :  and  also  as  explana- 
tory of  the  conduct  of  the  executors :  but  that 
requires  no  justification;  no  one  will  impute  to 
them  that  they  are  acting  otherwise  than  quite 
properly.  The  party  suing  must  make  out  his 
case. 

The  sole  question  then  is,  whether  the  legacy 
is  given  to  "  The  City  of  London  Lying-in  Hos- 
"pital,  City  Road."  That  institution  comes 
not  within  the  words,  neither  by  name  and  title, 
nor  by  locality ;  neither  by  the  beginning  nor 
by  the  end  of  the  description.  First,  as  to  the 
name  and  title,  or  beginning  of  the  description. 
The  legacy  is  not  given  "  to  the  City  of  London 
*•  Lying-in  Hospital,"  which  is  the  description 
of  the  claimant ;  but  to  "the  Lying-in  Hospi- 
"  tal,"  which  would  apply  as  well  to  any  other 
charity  for  lying-in  women— of  which  there  are 
several.  Secondly,  as  to  the  locality,  or  end  of 
the  description  :  it  is  not  "  the  City  Road,"  but 
"  Aldersgate  Street."  An  attempt  is  made  in 
the  libel  to  remedy  this  by  stating  that  about 
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sixty  years  ago  the  City  of  London  Lying-in 
Hospital  was  carried  on  in  Aldersgate  Street.       ^^^^^ 

That  was  about  or  before  the  time  that  the  tes-  trinity 

tator  came  to  London :  and,  on  that  account,  he  i  JleKion. 
was  not  likely  to  make  a  blunder  in  its  locality.       ^— ^ 
On  the  other  hand,  the  site  of  the  Dispensary         v. 

,  .  i»  ,        ,  T       •  •  TT  't     1      -^    .        ROBARTSAND 

havrng  formerly  been  a  Lymg-m  Hospital,  it  is  nebld. 
likely  enough  to  have  retained  the  name  of  a 
hospital,  or  the  Lying-in  Hospital,  though  the 
correct  name  was  the  General  Dispensary.  The 
deceased,  then  was  much  more  likely  to  mis- 
take as  to  its  title  than  as  to  its  locality :  and, 
from  the  description  alone,  the  probability  is  in 
favour  of  the  locality,  and  that  the  legacy  was 
not  intended  for  the  City  of  London  Lying-in 
Hospital  in  the  City  Road,  but  for  some  institu* 
tion  in  Aldersgate  Street. 

The  extrinsic  circumstances  are  more  deci- 
sive. In  support  of  the  claim  of  the  Hospital 
in  the  City  Road,  it  was  thought  necessary  to 
plead,  that  the  testator  had  subscribed  to  that 
institution  from  1818  to  1822.  This,  standing 
alone,  is  rather  unfavourable  than  otherwise,  for 
the  contribution  was  discontinued  for  five  years 
before  the  will  was  made.  He  probably  sub- 
scribed from  some  temporary  considerations, 
but  his  withdrawing,  when  possessed  of  im- 
mense wealth,  shows  that  he  thought  the  insti- 
tution did  not  want  funds,  or  was  no  longer  en- 
titled to  his  support ;  and  it  is  expressly  plead- 
ed, that  he  never  interfered  in  its  concerns, 
never  sent  patients  there,  and  never  resumed 
his  subscription ;  but,  on  the  other  hand,  look- 
ing to  his  connexion  with  this  institution  in 
Aldersgate  Street,  he  was  an  annual  subscriber 
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1830.      for  forty  years, — a  life  governor — sent  a  num* 

Trinity     b^f  of  patients— made  an  additional  donation 

Term.      i^  1817,  because  he  had  sent  an  unusual  num- 

—       ber  of  patients,  and  took  an  interest  in  it  by 

\.  ^       attending  the  election  of  its  officers.     All  these 

^^nWid^'*'^  circumstances  then,  tend  to  show,  that  he  meant 

that  institution ;  and  though  he  was  mistaken 

in  the  exact  title,  he  was  accurate  in  describing 

its  locality. 

The  testator  has  enumerated  in  his  will  no 
less  than  fifteen  charities  to  which  legacies  of 
200/.  each  are  given,  and  he  is  very  particular 
in  describing  each  by  its  locality,  however  well 
the  institution  may  otherwise  be  known.  It  is, 
therefore,  very  improbable  that  he  should  mis- 
state the  locsdity  of  the  charity  he  intended  to 
benefit,  and  describe  it  in  Aldersgate  Street 
(where  he  had  never  known  it)  when  it  was  in 
Old  Street,  City  Road,  which  is  at  some  dis- 
tance, particularly  when  he  left  a  legacy  to  the 
hospital,  next  door  to  it,  by  the  description  of 
St.  Luke's  Hospital  in  Old  Street  Road.  It  is 
equally  improbable,  or  still  more  so,  that  he 
should  omit  altogether  this  charity  in  Aiders- 
gate  Street  which  he  had  so  much  supported, 
and  about  which  he  so  greatly  interested  him- 
self for  forty  years,  and  to  the  time  of  his  death. 
I  feel  satisfied  that  the  testator  intended  to  give 
this  legacy  to  the  General  Dispensary  in  Al- 
dersgate Street,  notwithstanding  the  objection 
arising  from  the  mistake  of  the  name.  But  the 
executors  are  not  bound  to  prove  for  whom  the 
legacy  was  intended :  it  rests  with  the  other 
party  to  show  that  the  institution,  for  which  he 
claims,  is  entitled. 
The  allegation,  excepting  the  parol  declara- 
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tions  in  the  fourth  article,  and  the  whole  of  the 
sixth  and  seventh  articles — ^which  I  direct  to  be 
expunged — is  admissible ;  and  I  may  venture 
now  to  say,  that  if  the  facts  stated  in  this  alle- 
gation, thus  reformed,  were  proved,  I  should  ». 
pronounce  against  the  application.  If  the  party  ^  neeli^"^ 
stops  here,  the  executors  probably  will  not  press 
for  costs,  to  which  they  would  be  entitled  if  the 
cause  was  persisted  in. 

Allegation  to  be  reformed. 


Capbl 


Neeld. 


Note.  The  proceedings  were  discontinued. 


THE  OFFICE  OF  THE  JUDGE  PROMOTED  BY 

LEE  V.   MATTHEWS. 


1830. 

Raster  Term, 
4  th  SessioD. 


In  this   cause,   brought  by  letters  of  request  Brawling  ud 
from  the  Official  Principal  of  the  Consistorial  tlJ^i.'lSid^*- 
and  Episcopal  Court  of  Winchester,  the  Office  o»iy  bj  fire  per- 

'  was,  and  beld  in 

of  the  Judge  was  promoted  by  Sir  John  Theo-  •  room  litnate 
philus  Lee,   Knt.,    against  Michael  Mathews;  obnrohjard,are. 
Commander  in  H.  M.  navy,  **  for  quarrelling,  "S^^^y^,^ 
**  chiding,  and  brawling  by  words,  at  a  meeting  of  J***' 4*^4^^"^* 
*'  the  parishioners  of  Bedhampton  (Hants),  held  of aVwy  lUgbt 

a-  •1111      ooclosinstionl 

"  m  the  vestry-room,  situate  m  the  churchyard,  cbaraotor.  in 
**  and  adjoining  to,   and  communicating  with  "h^STpio- 
"  the  parish  church,  on  Thursday  the  29th  of  ^^l^ji^"^^ 
"  October,  1829 ;  and  for  (then  and  there)  laying  prooeedini  Tin- 
^'  violent  hands  upon  and  smiting  the  said  Sir  h^lnko  arti- 

«    T    T     T  ^^  "  ^•^  extgger- 

•I.    A.  iiCC.  atodtheimit- 

The  second  article  charged,  "  that  you,  M.  '"5;J|;^"P" 

brawling  ex- 
prouioas,  wbicb  provoked  tbe  smiting — tbe  Court  directed  tbe  matter  to  stand  orer  for  prirate  ar- 
rangement ;  bnt,  tbat  failing,  on  a  sobseqnent  daj  prononnoed  tbe  brawling  and  smiting  proved,  de- 
creed tbe  defendant  to  be  sospeoded  a6  mgrttm  wcUtUe  for  a  week  for  brawling,  uid  to  be  im- 
prisoned 24  boon  for  smiting,  and  nltimateljr  oondemned  liim  in  oofts. 
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1880.      "  Mathews — ^in  the  course  of  some  explanation 

Easter  tbrm,  "  arising  out  of  an  enquiry  you  had  made  of  the 

4th  se-toB.    «  said  Lee,  as  to  the  particular  object  for  which 

leb        "  the  vestry  meeting  had  been  convened — in  a 

Mathews.     "  brawling,  &c.  maimer,  said,  addressing  the 

''  said  L.,  '  That  is  a  lie ;'   and  shortly  after- 

^^  wards,  ^  you  are  a  damned  liar ;'  and  that  on 

'^  the  said  L.  remonstrating  with  and  telling  you, 

^^  '  that,  as  a  magistrate,  it  was  his  duty  to  keep, 

*^  and  not  break  the  peace,  and  that  you  should 

"  not  induce  him  to  do  otherwise ;'   you  imme- 

"  diately  replied,  *  You  are  no  magistrate  here, 

"  Sir.'     And  then,  advancing  towards  him  in  a 

^'  passionate  manner,  you  struck,  the  said  L.  a 

"  violent  blow  on  the  face  with  your  doubled 

"  fist." 

On  these  articles,  three  witnesses,  viz.  the 
parish  churchwarden,  and  the  two  overseers, 
were  examined :  and  from  their  evidence  (as  far 
as  respected  the  brawling  and  smiting,  and  the 
general  character  of  the  defendant)  it  appeared, 
— that  they  and  Sir  J.  T.  Lee  were  alone  pre- 
sent at  the  commencement  of  the  vestry  meet- 
ing of  the  29th  of  October.  Lee  was  chosen 
chairman  ;  in  about  ten  minutes  after,  Mathews, 
the  rector's  churchwarden,  came  and  inquired 
of  Lee,  "  what  the  vestry  was  for?"  Lee  read 
aloud  the  notice,  the  purport  being  —  that  the 
vestry  should  order  a  new  key  to  be  provided 
for  the  churchwardens,  in  consequence  of  the 
rector  keeping  both  the  keys  of  the  church  in 
his  possession.  Mathews  then,  addressing  the 
meeting  generally,  said,  with  great  warmth, 
*'  you  will  do  it  at  your  peril ;"  he  repeated  the 
words  two  or  three  times.  Lee  then  said  to  him, 
**  it  will  be  the  minister  and  his  churchwarden 
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"  against  the  vestry  who  represent  the  parish,       1B30. 
"  as  every  act  of  the  vestry  is  that  of  the  babtbb  tbem, 
"  parish  generally ;"  Mathews  said,  "  that  is  a    *^  »««>■• 
lie !"  L.  replied,  '^  you  shall  not  tempt  me  to        lbb 
break  the  peace ;  you  are  acting  like  a  black-    matthbws. 
guard  to  make  use  of  such  language."    M. — 
"You  are  a  damned  liar."     L.  —  "You  are 
"  still  acting  more  like  a  blackguard ;  as  a  ma- 
"  gistrate,  it  is  my  duty  to  keep  the  peace,  &c," 
M. — "  You  are  no  magistrate  here.  Sir;"  and 
walking  up  to  L.,  Mathews,  with  his  open  hand, 
struck  L.  a.  sharp  blow  upon  the  cheek.     L.  — 
"  Now,  Sir,  I'll  trounce  you  for  this,  as  sure  as 
"  you  are  alive."      The  conduct  of  Mathews 
was  very  violent,  and  he  was  in  a  great  pas- 
sion.   A  statement,  by  Lee's  direction,  was  then 
drawn  up  of  what  had  passed,  which  at  the  time 
was  admitted  by  Mathews  to  be  correct,    ex- 
cept that  the  blow  was  not  severe. 

Upon  interrogatories :  Mathews  is  a  man  of 
gentlemanly,  inoflfensive,  meek,  and  quiet  man- 
ners, except  when  irritated  and  provoked  ;  and 
of  high  moral  character  and  respectability :  he 
is  a  constant  attendant  at  church.  At  a  vestry 
meeting,  subsequent  to  that  of  the  2pth  of 
October,  he  stated  to  the  effect  —  "  that  what 
"  he  had  done  was  strictly  under  a  sense  of  his 
"  duty  as  churchwarden,  in  upholding  the  cha- 
"  racter  of  the  minister's  sacred  office,  and  that 
"  he  had  never  supported  the  clergyman  from 
any  other  motive,  and  certainly  not  in  opposi- 
tion to  the  parish." 

After  the  cause  had  been  opened,  the  Court 
proceeded  to  make  some  observations  as  fol- 
lows : — 
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bastertbrm,      This  is  a  suit  for  brawling  and  smiting :  the 

4Uige»iioD.    first  article  states  the  law,  the  second  article 
Lee        lays  the  facts. 

Mathews.         Three  witnesses  have  been  examined,  viz.  the 
parish  Churchwarden  and  the  two  Overseers :  no 
other  person  was  present :  they  prove  both  the 
offences  charged.     In  respect  to  the  brawling, 
the  articles  do  not  state  all  that  passed :    the 
witnesses,  even  upon  their  examination  in  chief, 
prove  that  certain  words  were  used  by  the  pro- 
moter which  are  not  inserted  in  the.  articles. 
In  respect  to  the  smiting,  they  prove  less  than 
what  is  laid.     It  is  pleaded,  that  the  blow  was 
given  with  the  *' doubled  fist:"    the  witnesses 
saywitli  the  "  open  hand."    These  facts  show 
that  the  articles  are  drawn  in  an  exaggerated 
spirit;    and  that  circumstance  may  not  only 
afiect  the  costs,  but  the  degree  of  punishment. 
Long  interrogatories   have  been   administered 
suggesting  various  circumstances,  which,  it  is 
true,   are  for  the  most  part  contradicted,  but 
they  do  disclose  some  circumstances  tending  to 
show  that  this  parish  is  in  an  unfortunate  state 
of  disunion  and  conflict. 

There  was,  in  this  parish,  some  difference  of 
opinion  about  painting  the  church.  Sir  John 
Lee,  who  became  a  parishioner  only  at  Michael- 
mas, 1828,  appears  to  have  supposed  that  the 
minister,  and  the  churchwarden  nominated  by 
him,  had  no  voice  in  matters  that  were  to  be 
paid  for  by  the  parish,  nor  with  the  Vestry 
»Book.  Sir  John  Lee  was  strongly  opposed,  to 
the  minister  and  his  measures — ^was  often  called 
to  the  chair ;  and,  as  chairman,  had  inserted  in 
the  vestry  book   some  entries  censuring  the 
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Rector,  and  which  the  Chancellor  of  the  Dio-       1830. 
cese  advised   should   be  expunged.      On  the  baster  term. 
other  hand,  the  minister  kept  possession  of  the    4thseMion. 
keys  of  the  church ;  and  as  it  should  seem,  in        lee 
order  to  prevent  this  painting  at  that  particular    mathews. 
time ;   and  surely  the  minister  of  the  parish  is 
the  fittest  person  to  decide,  at  what  season  the 
public  worship  may  be  suspended  with  least  in« 
convenience    to    the   religious    duties    of    the 
parishioners.    This  Vestry  was  called  for  the 
purpose  of  ordering  an  additional  key  of  the 
Church  to  be  made  for  the  use  of  the  Parish 
Churchwarden.     This  was  very  irregular;  for  TheMinutar 
the  minister  has,  in  the  first  instance,  the  right  ^"{^thJ*^ 
to  the  possession  of  the  key,  and  the  Church-  ^^}  ^  tbe  poi- 
wardens  have  only  the  custody  ol  the  Church  key  of  the 
under  him.     If  the  minister  refuses  access  to  oharohwilJdeM* 
the  Church  on  fitting  occasions,  he  will  be  set  Joltodj  ofuTc 
right  on  application  and  complaint  to  higher  cbarohander 
authorities.  These  are  miserable  disputes,  much  fosei  aooesi  to 
to  be  lamented :    as  to  which  was  the   party  fitui!j"i^J" 
perverse  and  blameable,  or  whether  there  were  Jll^"\^"£le  to 
not  some  faults  on  both  sides  the  Court  is  not  wgher  aothon- 
desirous  of  forming  an  opinion ;   but  I  much 
fedr  that  the  present  suit  will  be  far  from  tend- 
ing to  promote  union. 

At  this  vestry,  consisting  of  the  Parish 
Churchwarden,  and  the  two  Overseers,  and  Sir 
John  Lee  the  chairman,  Mr.  Mathews,  the 
Rector's  churchwarden,  attends  (no  other  per- 
sons were  present) ;  he  inquires  into  the  object 
of  the  meeting,  and  protests  against  the  mea- 
sure ;  and  at  length  words  ensue.  From  the 
previous  history,  it  appears  the  parties  did  not 
meet .  in  amity  and  good  feeling  towards  each 
other.      The  evidence  shews,   that  most  un- 
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1830.      seemly  language  was  bandied  about  between 

BA8TBR  tebm,  *^^  parties  :'  there  were  mutual  brawlings, — one 

4tii  SMBioB.    gives  the  "  lie,"  the  other  uses  the  word  "  black- 

lbe         **  guard  :"    this  was  rather  a  strange  mode  of 

Mathews.     "  keeping  the  peace."    At  all  events,  it  was 

not  observing  "  the  sanctity  of  the  place." 

The  witnesses  describe  Captain  Mathews  as 
a  moral,  gentlemanlike,  quiet  man,  except  when 
provoked,  but  unfortunately  he  is  irritable :  he 
was  provoked  to  give  Sir  John  Lee  a  slap  on 
the  face ;  and  undoubtedly,  though  an  officer  in 
the  navy,  and  though  the  insulting  and  oppro- 
brious term  *^  blackguard"  was  applied  to  him, 
he  ought  not  to  have  forgotten  the  sanctity  of 
the  place.     Immediately  Sir  John  Lee  exclaims, 
"  III  trounce  you  for  that" — the  transaction  is 
reduced  into  writing,  and  the  suit  is  brought. 
But  how  are  the  articles  laid  ?   Not  by  setting 
forth  all  the  words,  and  the  provocation  given  ; 
the  term  **  blackguard,"  is  entirely  omitted :  but 
though  the  provocation  for  the  smiting  is  omitted, 
the  smiting  itself  is  highly  coloured  and  exag- 
gerated :  the  articles  lay  it  to  have  been  "  a  vio- 
Wbere  the  of-    "  lent  blow  with  the  doubled  fist."     Now  this  be- 
upromoted!  the  iug  a  case  of  office,  the  whole  transaction  should 
tion'rhoi!Iid ^    have  been  fairly  and  candidly  stated  at  once,  in 
'^b^^rtu*^  in    ^^^^9  first,  that  the  Judge  might  have  an  op- 
order,  first/that  portunity  of  considering  whether,  both  parties 
loMidef^he*^    being  involved  pari  delicto^  he  ought  to  allow 
2f;J*;.^,7^*f  his  office  to  be  promoted;  and  secondly,  that 
***d*^"T'*^'  the  defendant  might  be  enabled,  without  injus- 
that  the  defend,  ticc  to  himsclf,  to   givo  au  affirmative  issue. 
!!bfJd,*witboot    Had  all  the  facts  appeared  in  the  articles,  I 
w{f'1rp>l"M  doubt  whether,  considering  tlxat  the  promoter 
ai&rmaUTe issue,  is  uot  a  disinterested  officer  of  the  parish,  pro- 
ceeding in  his  official  capacity  ob  puhlicam  vin- 
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dictaniy  but  a  private  individual  proceeding  for 
an  offence  committed  against  himself,  I  should  eastbr  term, 
have  allowed  the  case  to  have  gone  on.  At  all 
events,  the  suppression  of  the  whole  truth  and 
the  exaggeration  of  part  of  the  offence  is  very 
material,  as  applying  to  the  question  of  costs, 
because  it  has  prevented  the  defendant  from 
giving  an  affirmative  issue,  and  submitting  to 
the  Judgment  of  the  Court.  In  that  case,  the 
costs  would  have  been  trifling:  now  they  are 
probably,  considerable.  The  Court  will  let  the 
whole  stand  over,  recommending  to  the  parties 
to  talk  together,  or  rather  to  get  their  counsel 
to  talk  together,  out  of  Court,  thinking  it  pos- 
sible that  in  that  case,  the  Judgment  of  the 
Court  may  never  be  required ;  and  trusting  that 
the  parish  may  go  on  more  amicably  in  future. 


On  a  subsequent  day,  Lushington,  on  behalf 
of  the  promoter,  stated  that  terms  of  agreement 
having  been  settled  on  the  part  of  Captain  Ma- 
thews, by  the  King's  Advocate,  and  by  himself, 
and  the  defi^idant  having  declined  to  accede  to 
them,  the  promoter  was  under  the  necessity  of 
calling  upon  the  Court  to  pronounce  Judg- 
ment. 


Judgment. 

Sir  John  Nicholl. 

The  recommendation  of  the  Court  has  not 
been  attended  with  success,  and  the  Court  is 
now  called  upon  and  compelled  to  give  its  sen- 
tence. The  brawling  and  smiting  being  proved, 
the  consideration  remains  —  what  is  the  proper 
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degree  of  punishment  to  be  applied,  and  what 
is  to  be  done  as  to  costs  ?  With  reference  to 
both  these  questions,  the  Court  must  look  ,to 
all  the  circumstances  and  to  the  spirit  of  the 
proceedings. 

In  order  to  determine  the  degree  of  ecclesias- 
tical censure,  what,  first,  are  the  circumstances 
of  the  transaction  ?  The  object  of  the  law  is  to 
preserve  the  sanctity  of  the  place,  and  to  prevent 
public  disturbance  therein.  Here,  the  transac- 
tion, did.  not  occur  in  the  church,  nor  yet  in  that 
part  of  the  churchyard  appropriated  to  religious 
purposes — the  Christian  burial  of  the  dead — but 
in  the  vestry  room,  where  the  temporal  concerns 
of  the  parish  are  transacted :  and  though,  as 
the  building  stands  upon  consecrated  ground, 
a  iong  stream  of  authorities  forbid  the  expres- 
sion of  a  judicial  doubt  as  to  its  coming  within 
the  meaning  of  the  statute,  still  it  cannot  be 
denied  that  the  sanctity  of  the  place  is  of  an 
inferior  character. 

Again,  the  transaction  was  not  to  the  dis- 
turbance of  public  worship,  or  of  any  religious 
service,  when  the  parishioners  were  met  for 
pious  purposes  or  for  the  burial  of  their  dead 
— ^but  it  occurred  at  a  vestry  very  limited  in 
numbers,  almost  a  private  meeting  of  Sir  John 
Lee  and  the  parish  officers.  It  was  then,  in 
fact,  almost  as  little  of  an  offence  against 
public  decency,  as  if  the  scene  had  been 
laid  at  a  neighbouring  alehouse  —  and  it  is 
merely  rations  lociy  because  the  vestry-room 
stands  within  the  precincts  of  the  churchyard, 
that  it  becomes  an  offence  at  all  of  which 
this  Court  has  cognisance.  The  case,  there- 
fore,   is    of   as   slight   an   ecclesiastical    cha- 
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racter  as  can  well  be  imagined,  for,  as  an  as- 
sault on  the  individual,  this  Court  has  nothing 
to  do  with  it. 

What  are,  secondly,  the  character  and  spirit 
of  the  whole  proceeding  ?  Offensive  conduct  on 
the  part  of  the  defendant ;  and,  on  the  part  of 
the  promoter,  a  feeling  not  so  much  of  the  out- 
rage done  to  the  sanctity  of  the  place,  as  of  the 
insult  offered  to  himself.  By  the  promoter's 
own  witnesses  the  defendant  is  described  as  a 
gentlemanlike,  a  moral,  and  a  quiet  man,  though, 
by  his  irritability,  he  has  been  surprised  into  a 
violation  of  the  law.  On  the  other  hand  the 
smiting  is  laid  in  a  very  inflamed  manner  ;  while 
as  to  the  brawling  the  promoter's  omu  witnesses 
prove  him  equally  to  have  been  a  brawler ;  and 
though  the  Court  cannot  punish  that  brawling 
under  the  shape  in  which  it  now  comes  out,  yet 
when  such  a  promoter  asks  for  his  costs,  his 
own  conduct  necessarily  forms  part  of  the  con- 
sideration. His  original  motive  in  commencing 
this  suit  is  shown  by  his  exclamation,  ^'  I'll 
"  trounce  you  for  this :"  he  has  exaggerated 
the  defendant's  misconduct,  and  has  suppressed 
his  own  :  whereas,  for  the  reasons  assigned  on 
a  former  day,  all  the  circumstances  ought  to 
have  been  candidly  stated  in  the  first  instance. 
On  the  whole,  then,  neither  is  the  ecclesiastical 
character  of  the  case,  nor  the  character  and 
spirit  of  the  proceedings  such  as  to  demand  a 
severe  measure  of  punishment,  nor  to  give  the 
promoter  a  strong  claim  to  costs. 

The  Court,  therefore,  would  have  been  well 
pleased,  if  after  what  had  passed  on  a  former 
day,  neither  party  had  moved  in  this  cause ; 
for  in  that  case  it  would  have  been  dismissed 
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as  a  matter  of  course ;  but  I  am  compelled  to 
proceed  :  and,  looking  at  all  the  circumstances 
of  the  case,  I  pronounce  the  brawling  and  smit- 
ing to  have  been  both  proved  :  and — since  the 
law  as  to  the  former  leaves  the  punishment  to 
the  discretion  of  the  Court,  but  as  to  the  latter 
is  imperative,  though  tlie  subsequent  statute  in 
commutation  of  excommunication  empowers  the 
Court  to  regulate  the  time  of  imprisonment — I 
shall,  for  the  brawling,  suspend  the  defendant 
ab  ingressu  ecclesite  for  one  week,  and,  for  the 
smiting,  decree  an  imprisonment  of  twenty-four 
hours :  (a)  and,  further,  considering  the  extreme 
length  of  the  interrogatories,  and  that,  after 
both  parties  had  referred  the  matter  to  the  de- 
cision of  their  leading  counsel,  the  defendant 
refused  to  abide  by  the  arrangement  entered 
into  for  him,  I  shall  condemn' him  in  costs. 


1830. 

Easter  Term, 
4lh  Session. 


A  defendant,  on 
gif  ing  an  affirm- 
ative isaue,  aas- 
pended  ab  in- 
gressu eccUsia 
for  a  month,  and 
condemned  in 
oostn  for  brawl- 
ing on  two  00- 
caaions  at  a  ? ei- 
trj  held  in  the 
•banoel. 


THE    OFFICE    OF    THE    JUDGE    PROMOTED    BY 

FIELD    V.    COSENS. 

This  cause  came  by  letlefs  of  request  from  the 
Official  Principal  of  the  Episcopltl  and  Consis- 
torial  Court  of  Chichester,  and  was  promoted 
by  the  churchwarden  against  the  defendant  for 
brawling  and  creating  a  disturbance  in  the  pa- 
rish church. 

The  third  article  objected,  "  that,  at  a  vestry 
meeting  held  on  the  31st  of  December  1829,  in 
the  chancel  for  the  purpose  of  making  a  rate 


(a)  See  53  Geo.  3.  c.  127. 
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for  the  relief  of  the  poor,  Cosens  did  by  mere       i^^^* 
noise  and  clamour,  and  without  any  just  cause,  basteetbrm, 
interrupt  the  business  of  the  vestry  and  most    ^^  ^""°°' 
grossly  abuse  F.,  and   utter  several  profane       field 
oaths,  and  called  him  a  damned  infernal  rogue,      cosens. 
and  that  he  always  was  a  rogue  and  a  rascal, 
and  several  times  damned  him  for  a  rogue." 

4th.  That  on  the  11th  of  March  1830,  (in  a 
meeting  of  vestry  as  before)  Cosens  did  again 
repeatedly  by  mere  clamour,  &c.  interrupt,  and, 
speaking  to  and  of  Field  say,  "  that  he  was  a 
"  rogue ;  and  that  H.  one  of  the  overseers,  was 
"  another  roguiB  5:  and '  that  F.  and  H.  were  the 
*'  largest  rogues  in  the  parish,  a^d  that,  speak- 
**  ing  of  their  signatures  to  the  said  rate,  did  as- 
"  sert  'there ure  the  names  of  two  rogues.'  " 

An  affirmative  issue  having  been  given  to  the 
articles,  the  Court  suspended  Cosens  ab  ingressu 
ecclesi^' for  one  month,  admonished  him,  and 
condemned  him  in  costs. 
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This  was  'a  cduse  of  inventory,  appraisement,  Aresiwndent 
and  account,  and  was  promoteld,  originally,  in  u^aptap^'ia 
the  Consistorial  Episcopal '"  CoOrt  of  Wells,  by  Appedpand 
Joseph  Taylor,  (asserting  himj^elf  to  be  a  credi-  ^^^^T;^^^ 
tor  of  James  Morse,  deceased,)  against  Charles  at  the  time  or 
Morse,  the  brother  and  administrator  of  his  notltw'uthe' 
effects.    Taylor's  interest  being  denied,  he  pro-  JllliJlIlii^^^^ 

]^  2  *  feOMT  time. 
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pounded  it  in  an  allegation,  and  examined  one 
witness  in  support  of  it :  and  the  pnesertim  of 
the  appeal  was,  that  the  Judge,  ^'on  the  25th 
"  of  February  1829,  pronounced  that  Taylor's 
"allegation  of  interest  was  not  proved,  and  dis- 
'' missed  Morse,  and  condemned  Taylor  in 
"  costs." 

Upon  the  prosecution  of  the  appeal,  the  re- 
spondent, Morse,  was  put  into  Bristol  gaol 
under  a  writ  de  contuniace  capiendo  for  not  ap- 
pearing to  the  inhibition  and  citation  which  had 
issued  from  this  Court :  but  having  since  made 
oath  that,  he  would  obey,  in  future,  the  lawful 
commands  of  the  Court,  and  upon  an  affidavit 
sworn  upon  a  commission,  that  he  was  not  worth 
ol.  after  payment  of  his  just  debts,  he  applied 
to  sue  as  a  pauper :  this  was  objected  to  by  the 
appellant :  and  the  present  question,  in  respect 
to  that  application,  came  on  upon  act  on  peti- 
tion and  affidavits. 

On  behalf  of  Taylor,  it  was  in  substance  al- 
leged, that  "after  the  death  of  James  Morse, 
"  his  brother  Charles,  in  October  1827,  adminis- 
"  tered ;  and  took  possession  of  the  deceased's 
"  effects  of  the  value  of  170/.  and  of  his  other 
"  property  of  the  annual  value  of  321. :  that  he 
"  had  sold  the  property  and  premises,  or  if  any 
**  part  were  not  sold,  he  now  receives  the  profits 
"  and  applies  them  to  his  own  use ;  and  had  not 
"  paid  the  deceased's  debts,  nor  made  any  dis- 
"  tribution  ;  thathehasother  property  of  his  own, 
"  and  earns  a  weekly  income  as  a  shoemaker." 

In  reply. — "That  upon  the  death  of  Charles 
Morse  proceedings  were  for  some  time  de- 
pending, in  the  Consistory  Court  of  Bath  and 
Wells,  between  the  respondent  and  the  asserted 


ARCHES  COURT  OF  CANTERBURY. 


181 


relict  who  claimed  administration ;  that  she  took 
possession  of  property  of  the  deceased,  of  the 
value  of  350/.  and  upwards,  and  sold  part,  to 
the  amount  of  100/. ;  tliat  she  is  dead,  and  great 
part  of  such  property  is  in  possession  of  the  ap- 
pellant, who.  claims  it  as  the  residuary  legatee 
in  her  will ;  that  the  respondent,  ai^  adminis- 
trator, sold  property  to  the  amount  of  106/.  16*. 
and  that,  as  to  an  unfinished  house,  the  fee-sim- 
ple of  which  was  claimed  by  different  persons, 
he,  to  avoid  a  suit,  delivered  it  up  to  the  lord  of 
the  manor  for  50/.,  of  which  sum  25/.  was  paid 
to  the  deceased's  heiress  at  law,  as  a  compensa- 
tion for  her  interest,  and  that  he  had  also  deli- 
vered, up  the  deceased's  cottage  and  orchard  for 
20/.,  he  not  knowing  what  estate  or  interest  the 
deceased  had  therein,  the  whole  of  the  title 
deeds  having  been  retained  by  his  asserted  wi- 
dow, or  Taylor ;  that  the  deceased's  freehold 
was  taken  possession  of  by  his  heiress  at  law ; 
that  he  was  possessed  of  four  acres  of  land  (held 
on  a  life  of  72)  let  for  7/.  10*.  per  annum. ;  and 
also  of  another  piece  of  land  (not  quite  two 
acres)  held  on  life,  and  let  for  3/.  per  annum ; 
but  that  he  had  only  received  5/.  for  rent.  That 
the  respondent  has  been  involved  in  various 
causes  as  administrator  of  the  estate;  and  is 
now  indebted  to  the  Rev.  Mr.  Hare  in  80/.,  for 
money  advanced  to  him  for  defraying  the  ex- 
pences  of  such  suits  ;  that  he  owes  a  large  ba- 
lance to  Samuel.  Pratt  his  proctor  at  Wells,  and 
to  Henry  Smith,  his  attorney  at  Bristol,  up- 
wards of  100/.  for  law  expences ;  and  to  other 
persons  several  small  smns ;  that  he  is  insol- 
vent and  a  pauper;  that,  upon  his  contempt 
being  signified,  he  was  imprisoned  until  his  fees 
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were  paid  for  him ;  that  he  is  72  years  of  age, 
has  a  wife  and  five  children  ;  and  by  his  busi- 
ness has  not  earned,  for  many  weeks,  and  does 
not  now  earn,  more  than  four  shillings  a  week ; 
that  he  and  his  family  are  unable  to  support 
themselves,  and  receive  charitable  assistance ; 
that  part  of  his  wearing  apparel  is  now  in  pawn 
for  8/. ;  and  that  all  his'  furniture  and  goods,  in- 
cluding a  few  tools,  are  not  worth  5/." 

iMshingtan  in  objection  to  the  application. 

Morse  is  in  possession  of  land  worth  ten  gui- 
neas per  annum:  this  income,  notwithstand- 
ing bis  debts,  is  alone  quite  sufficient  to  disqua- 
lify him  as  a  pauper.  His  own  affidavit  does 
not  negative  the  material  facts,  and  that  of  the 
solicitor  only  enters  into  particulars  not  bearing 
on  the  present  question. 

The  King^s  Advocate  contr^. 

The  appeal  has  been  occasioned  by  the  irre- 
gular course  adopted  by  Taylor  in  the  Court 
below:  he  exhibited  no  affidavit  of  debt,  and 
failed  to  establish  his  claim  as  a  creditor.  In 
regard  to  the  income  said  to  accrue  to  the  re- 
spondent from  land,  I  admit  there  is  no  specific 
denial  on  that  point :  but  that  arises  from  there 
being  no  averment  of  it,  on  the  part  of  the  ap- 
pellant, in  the  act  on  petition.  The  facts  are 
such  as  amply  entitle  the  respondent  to  proceed 
in  formd  pauperis. 

Per  Curiam. 
[After  stating  the  proceedings  in  the  Court 
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below  and  in  this  Court.]  This  is  an  application 
to  be  admitted  a  pauper,  and  it  is  objected  to 
by  the  appellant.  Affidavits  are  exhibited  that 
the  party  applicant  is  a  pauper  and  insolvent ; 
that  he  has  no  means  of  livelihood,  except  four 
shillings  a  week  which  he  earns  by  his  trade 
as  a  shoemaker ;  and  that  he  has  a  wife  and 
children  :  while  on  the  other  side  it  is  alleged, 
that  he  got  possession  of  **  some  property  on 
"  the  death  of  his  brother  in  October  1827,  and 
"  has  converted  it  to  his  own  use :"  but  it  does 
not  follow  that  he  has  property  at  present. 
Morse's  affidavit  specifically  sets  forth  his  debts ; 
and  there  is  the  fact  that  he  was  imprisoned  for 
nine  months,  and  at  length  got  his  contumacy 
fees  paid  for  him  :  he  is  also  the  respondent ; 
he  has  the  sentence  in  his  favour,  and  this  very 
materially  distinguishes  his  case  from  that  of  a 
person  who  attempts  to  appeal  in  forma  pau- 
peris. On  the  whole  I  think  he  is  entitled  to  be 
admitted  a  pauper,  (a) 

(a)  In  Bland  v.  Lamb,  2  J.  &  W.  402,  a  pauper  was  admitted 
to  appeal :  but  the  case  of  Taylor  v.  Bouchier,  2  Dick.  504, 
was  cited  contrk.  It  appears,  however,  from  the  report  of 
that  case,  Bro.  P.C.  709 — 715,  that  Taylor  and  his  wife,  on 
the  20th  of  October,  1758,  filed  their  bill  in  Chancery  as  pau- 
pers. Bouchier  appealed  from  an  order  of  the  Master  of  the 
Rolls  on  the  lith  of  March,  1774,  and  from  a  decree  of  the 
Lord  Chancellor  on  the  21st  of  July,  1775.  The  respondent, 
therefore,  was  the  pauper ;  and  if  what  is  reported  in  Dickens 
passed,  it  was  a  mere  dictum — not  the  point  decided. 
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Michaelmas 

TbRM.  LILUE  V.  LILLIE. 

1st  SeuioD. 

The  law  pre-  This  was  a  causc  of  proving  in  solemn  fonn  of 
Srur'thatif'  law,  a  draft  of  the  will  of  Charles  Edward  Lillie, 
be^ieft  at  H  *'"*^  deceased !  the  will  was  alleged  to  have  been 
Somei*  nt^bu  **  destioyed  without  his  privity  or  consent.  The 
poaaeaaion :       draft  was  Dropounded  by  the  mother  of  the  de- 

2dly,thatif  it  J  r,     ^  ,,     •',.  .J 

be  thoa  traced    ceased,  and  opposed  by  nis  widow. 

into  hia  poaaea- 
aion,  and  be  not 

wrd^th'"he'*        iMshingtan   and   Nicholl  in  support  of  the 

deatroyedit.         draft. 

ingproponnded       Dodsofi  aud  Addums  for  an  intestacy. 

andor  theae  cir- 
canatancea,  the 

Cottrt  pronoun-         JUDGMENT. 

ced  the  deceaa- 

edwaa^aafaraa  SiR  JOHN  NiCHOLL. 

fn't^nate/ud'^  The  instrument  set  up  in  this  case,  is  a  draft 
P^j'^^nX  ^f  ^^^  will  of  Charles  Edward  Lillie  :  the  will 
<5|;werin      itself   being  alleged  to  have  been  destroyed 

without  his  privity  or  consent.  The  fact  that 
the  deceased  executed  such  a  will  is  proved; 
but,  as  it  is  not  forthcoming,  the  party  setting 
it  up  must  satisfy  the  Court  (a)  that  it  was  not 

(a)  Not  by  evidence  amounting  to  positive  certainty,  bat 
only  such  as  reasonably  produces  moral  conviction.   Davis  v. 
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destroyed  animo  revocandi,  by  the  deceased ;  as, 
for  instance,  by  showing  that  he  had  no  oppor- 
tunity of  so  doing,  (a)  or  that  it  had  been  lost,  or 
destroyed,  without  his  privity  or  consent. 

The  deceased  died  on  the  28th  of  October, 
1 828,  leaving  a  widow,  a  mother,  a  brother  and 
a  sister.     Not  only  was  his  marriage  with  Anna 
Goldsmith  (which  took  place  on  the  5th  of  Sep- 
tember, 1827),   disapproved  of  by  his  mother 
and  family,  but  they  objected,  on  account  of  his 
circumstances,  to  his  marrying  at  all.     Soon 
afterwards  he  had  a  violent  attack  of  illness, 
and  in  October  sent  for  his  friend  Mr.  Whit- 
more,  a  stockbroker,  to  whom  he  gave  instructions 
for  his  will.     Whitmore  employed  his  own  soli- 
citor :  the  will  was  duly  executed,  and  was  de- 
posited by  Whitmore  at  his  banker's.     Whit- 
Davis,  2  Add.  226.    Colvin  v.  Fraser,  Vol.  II.  325.    For  the 
acts,  declarations,  conduct,  and  affections  of  the  deceased 
may  raise  such  an  extremely  strong  improbability,  almost 
amounting  to  an  impossibility,  of  his  haying  himself  destroyed 
the  will,  animo  ret>ooandi,  as  to  rebut  the  primi  facie  legal  pre- 
sumption, and   to    compel  the  Court  to  conclude  that    the 
deceased,  at  the  time  of  his  death,  believed  the  will  was  in 
existence,  and  would  act  upon  his  property ;  and  consequently 
that  its  non-appearance  was  the  result  of  some  cause  other  than 
the  wish  and  intention  of  the  deceased.     This  was  the  principle 
of  the  decision  in  James  ▼.  James  (an  amicable  suit),  Prerog. 
Hilary  Term, .  1820,  wherein  an  executed  fair  copy  was  pro- 
nounced for ;  the  will  itself,  though  it  was  known  to  have  been 
in  the  deceased's  possession,  not  being  found  on  his  death. 
The  facts,  proving  adherence  to  the  last  moment  of  his  life, 
were  quite  irresistible. 

(a)  Thus,  if  the  will  is  traced  out  of  the  deceased's  posses- 
sion and  custody',  it  rests  with  the  other  party,  either  to  show 
by  the  same  sort  of  evidence  that  it  came  again  into  his  pos- 
session or  custody,  or  that  it  was  destroyed  by  his  direc- 
tions, or  with  his  privity  and  consent  Colvin  v.  Fraser, 
Vol.  II.  327. 
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more    and   two  other  friends  were  appointed 
trustees  and  executors. 

This  will  was  not  favorable  to  his  wife,  and  it 
was  executed  without  her  privity  or  knowledge 
of  its  contents.  His  property  consisted  of  a 
freehold  house  and  of  about  3,500/.  personalty. 
The  house  was  devised  to  the  mother  for  life, 
and  then  to  the  brother :  he  gives  to  his  mother 
an  annuity  of  100/.,  and  to  his  wife  the  interest 
of  the  residue,  and  that  only  during  her  widow- 
hood. Now  this  interest  at  4  per  cent,  would 
not  exceed  40/.  a  year.  He  also  gave  her 
some  contingent  interest  after  the  death  of  his 
mother. 

The  reason  suggested  for  this  disposition  was, 
that  she  brought  him  only  500/.  as  her  fortune, 
—  that  this  was  too  slight  a  portion,— that  her 
father  ought,  and  was  fully  competent,  to  pro- 
vide for  her ;  and  therefore,  though  at  the  altar 
the  deceased  had  endowed  her  with  all  his 
worldly  goods,  he  intended  to  throw  the  onus  of 
her  maintenance  on  her  own  father.  But  as  a 
professional  man  he  must  have  known,  that  hav- 
ing accepted  the  portion  given  with  his  Wife,  he 
was  bound  to  support  her.  If  any  credit  be  due 
to  the  deceased's  declarations,  he  believed  his 
mother  and  brother  had  used  means  to  give 
him,  while  on  the  bed  of  sickness,  unfavorable 
impressions  of  his  wife ;  and  there  are  circum- 
stances which  tend  to  confirm  the  sincerity  of  his 
belief,  whatever  foundation  it  might  have  had 
in  reality.  Taking,  however,  the  simple  fact, 
that  the  will  —  made  only  two  months  after  mar- 
riage,— when  he  was  dangerously  ill, — was  so 
adverse  to  his  wife,  is  it  highly  improbable  that 
he  should  revoke  it  ? 
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That  the  wife  showed  him  great  attention       ^^^^' 
during  his  first  illness  is  not  denied,  and  the  Michaelmas 
subsequent  history  of  his  own  conduct  prove    iJs^im. 
that  he  became  greatly  attached  to  her.     He 
went  with  her  to  reside  at  Tottenham :  he  went 
with  her  on  tours ;   he  resided  for  some  time 
with  her  at  her  father's  house,  but  they  never 
went  to  reside  with  his  mother.     His  ill  state  of 
health  continuing,  his  wife  was  a  constant  and 
vigilant  nurse,  and  his  great  anxiety  was,  lest 
by  her  attention  to  him  she  should  injure  her 
own  health.     Looking,   then,'  at  this  history, 
nothing  could  be  more  improbable  than  that  he 
should  suffer  this  will  to  stand. 

In  addition  to  this  conduct  there  are  various 
confidential  conversations  and  declarations,  that 
he  would  revoke  it ;  but  it  is  said,  that  he  did 
not  intend  to  die  intestate ;  and  it  is  true  that 
he  might  propose  to  make  another  will.  There 
is,  however,  a  declaration,  "  that  the  law  would 
''  make  his  will  in  a  manner  that  would  be  quite 
"  satisfactory  to  him."  What  would  that  be? 
His  brother  would  take  the  small  freehold ;  his 
widow  would  take  a  moiety ;  and  the  other  half 
would  be  divided  between  his  mother,  brother, 
and  sister :  and  the  deceased  himself,  being  a 
solicitor,  must  have  been  aware  that  the  law 
would  thus  dispose  of  his  property.  An  intes- 
tacy, therefore,  in  this  case,  is  not  improbable : 
and  is  quite  consistent  with  a  continuance  of  af- 
fection for  his  mother,  brother,  and  sister, 
though  not  with  its  continuance  to  the  same  ex- 
tent, and  to  that  exclusive  degree  as  when  he 
made  this  will.  The  probability  then  is,  that  he 
would  revoke  and  destroy  this  will. 

On  the  other  hand,  what  evidence  is  there  to 
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show  the  impossibility  of  such  destruction  by 
himself?  None.  It  should  at  least  be  shown » 
that  no  opportunity  for  it  occurred:  but  the 
evidence  blears  all  in  an  opposite  direction.  It 
appears  from  the  deposition  of  Mr.  Whitmore, 
(against  which  and  against  whose  credit  and 
character  there  is  not  the  slightest  imputation), 
that  though,  as  the  deceased's  confidential 
friend,  he  had  been  employed  in  preparing  the 
will,  while  the  deceased  was  ill,  he  did  not  agree 
in  or  approve  of  the  disposition ;  and  therefore 
when  the  deceased  recovered  from  the  violence 
of  the  attack,  Whitmore  fetched  the  will  toge- 
ther with  a  codicil  from  his  banker's  and  in- 
closed them,  and  the  Solicitor's  bill  for  pre- 
paring the  will,  in  an  envelope,  and  called  at 
the  deceased's  house  to  deliver  the  packet  to 
him.  The  deceased  being  at  dinner  or  lying 
down,  Whitmore  left  the  papers  at  the  house, 
either  with  the  female  servant  or  with  the  clerk, 
but  with  which  of  the  two  he  does  not  recollect ; 
nor  has  the  servant,  nor  the  clerk  (both  of  whom 
were  in  the  habit  of  receiving  parcels  and  mes- 
sages), an  exact  recollection  of  Whitmore's  leav- 
ing this  particular  parcel :  but  there  is  no  reason 
to  doubt  the  accuracy  of  that  gentleman's  evi- 
dence ;  and  then  the  presumption  from  the  will 
being  left  at  the  house  is,  that  it  came  into  the 
deceased's  possession.  Here,  therefore,  the 
paper  is  traced  back  to  the  possession  of  the 
deceased,  under  circumstances  which  raise  a 
strong  probability  that  he  would  destroy  it. 

That  the  deceased  himself  did  destroy  it,  there 
is  no  direct  legal  evidence :  but  the  widow,  in 
her  affidavit  of  scripts,  swears,  that  the  will  was 
delivered  to,  and  that  it  was  then  torn  and  burnt 
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by,  the  deceased.  She  did  not  even  know  the 
contents ;  but  only  the  fact  that  it  was  burnt, 
and  this  is  no  after-thought,  for  she  mentioned 
the  circumstance  in  the  deceased's  life-time. 
She  has  therefore  purged  herself  by  her  oath 
that  it  was  not  she,  but  the  deceased  himself 
who  destroyed  these  papers. 

Looking,  then,  to  all  the  circumstances — to  the 
contents  of  the  will  itself — to  the  time  and  cir- 
cumstances under  which  it  was  made  —  to  the 
subsequent  conduct  of  the  deceased — to  his  very 
great  affection  for  his  wife  —  to  his  various  de- 
clarations— to  the  positive  evidence  of  Whit- 
more  that  he  had  carried  back  the  will  together 
with  the  Solicitor's  bill,  —  and  —  to  what  I  have 
hitherto  omitted  to  mention — the  admitted  fact, 
that  the  deceased  himself  called  to  pay  the  bill, 
and  though  he  had  not  the  bill  with  him,  yet 
that  he  knew  the  amount,  I  am  of  opinion,  not 
only  that  there  is  no  proof  that  the  will  was  de- 
stroyed without  the  deceased's  privity,  but  I  am 
morally  convinced  that  it  was  destroyed  by  the 
deceased  himself :  it  is  not  necessary  to  prove 
that ;  for  the  fact,  that  the  will  was  left  at  the  de- 
ceased's house,  is,  as  I  have  said,  sufficient  pre- 
sumptive proof  that  it  came  into  his  possession  ; 
and  it  is  not  attempted  to  be  denied  that,  if 
traced  into  his  possession,  the  law  primd  facie 
presumes  that  he  destroyed  it ;  (a)  and,  in  this 
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(a)  In  the  case  of  Pinhallow  v.  Robinson ,  administration  of  1723. 

PiuhalloWy  as  dying  intestate,   was   granted  to  his  nephew,       . 

Robinson  :  he  was  called  by  Pinhallow  to  show  cause  why  it  PrerogatiTe. 

should  not  be  revoked,  who  offered  an  allegation  propounding  .  t^  !!"  f'    .,', 

the  draft  of  a  will ;  that  the  deceased  gave  instructions  to  pro^ttiided7' 

Mills,  which  were  written  over  and  executed  by  him  ;  that  soon  withont  setting 

after  the  execution  of  the  will  he  went  into  Cornwall,  and  there  e«oater^m 

wu  lost,  prosoanced  against. 
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^^^'      case,  that  presumption  is  strengthened  by  the 
Michaelmas  parol  evidence  of  his  declarations,  and  of  his 
JL".^i.    increased  attachment  for  his  wife. 

The  only  difficulty  is  to  find  out  some  fair 
grounds  to  justify  the  mother  in  setting  up  such 
a  case.  All  the  facts  were  fairly  communicated 
to  her,  and  to  her  friends  and  advisers.  There 
was  no  appearance  of  mystery  nor  of  conceal- 
ment.   The  executors  were  satisfied  that  the 
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4thSMiion. 


declared,  on  the  Thursday  before  he  died,  that  he  had  made 
his  will,  and  that  it  was  at  London ;  that  he  had  made  his 
kinsman,  Pinhallow,  his  executor,  and  that  "  he  will  be  the 
''Squire  now;"*  that  since  his  death  the  will  could  not  be 
found. 

Per  Curiam.  (Dr.  Bettesworth.) 

If  the  will  had  been  found  cancelled,  it  might  depend  on 

circumstances  how  it  came  in  that  state;  and,  if  any  declara* 

tions  near  the  time  of  the  testator's  death,  it  might  be  pre« 

sumed  to  have  been  done  by  the  person  prejudiced  by  it.     It 

will  lie  on  the  other  side  to  show  that  the  deceased  departed 

from  his  intentions,  in  order  to  lead  the  presumption  that  he 

cancelled  it. 

Allegation  admitted. 

The  instructions  and  execution  were  proved,  but  it  did  not 
appear  how  the  will  was  lost,  and  that  the  deceased  was  priry 
to  Mills  haying  preserved  the  draft.  The  original  will,  which 
had  been  left  with  Mills,  the  writer,  was  taken  out  of  his  hands 
by  Pinhallow,  when  he  was  going  into  the  country;  but  there 
was  no  account  of  it  afterwards.  The  declarations  of  the  de» 
ceased,  relating  to  his  will,  were  not  uniform — some,  that  he 
had  no  will. 

Per  Curiam. 
The  question  in  law  is,  whether  it  is  necessary  that  the  will 
.  should  have  been  seen  after  his  death,  and  whether  the  law 
presumes,  if  there  be  no  account  of  a  departure  from  his  inten- 
tion, that  it  has  been  lost  by  misfortune.     If  it  does  not  appear, 

*  The  real  €itate  was  likewiae  devised  to  him  bj  the  will ;  bat  be  wai  aei* 
Iher  bia  heir  at  kw  nor  aext  af  kta. 
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will  had  no  existence  either  in  fact  or  in  law ; 
nay,  there  was  the  widow's  affidavit,  directly  stat^ 
ing  that  the  deceased  had  burnt  it.  In  opposition 
to  this,  the  mother  chose  to  set  up  a  case  of  spo- 
liation ^against  some  persons.  It  is  true  that  no 
person  is  directly  fixed  upon  against  whom  the 
charge  of  spoliation  is  made :  but  on  whom  must 
the  imputation  attach?  Though,  however,  she 
does  not  directly  charge  spoliation,  she,  at  all 

U  mm$t  be  supposed  to  have  been  destroyed  by  the  deceased  him- 
selfy  unless  there  were  stronger  presumptions  on  the  other  side. 

Pronounced  to  die  intestate. 


The  presumption  in  the  case  of  cancellation  was  thus  held  in 
the  following  case,  similar  in  some  respects  to  CoWin  v.  Eraser, 
(Vol.  II.  326.) 

BOUaHBY  V.  SIR  WILLIAM  MORBTON. 

Lady  Moreton,  in, pursuance  of  power  on  marriage,  executed 
two  duplicates  of  will ;  one  she  kept,  and  the  other  was  left  in 
the  hands  of  an  executor.  Soon  after  her  death,  that  in  her 
custody  was  found  cancelled,  in  a  trunk,  with  other  papers, 
her  seal,  name,  and  entire  attestation  of  witnesses,  torn  or  cut 
off.  Sir  William  swore  he  believed  she  cancelled  it  herself,  it 
being  found,  upon  the  search,  in  the  state  it  now  is,  which  was 
the  first  time  he  eyer  saw  it.  This  cancelled  and  uncancelled 
duplicate  being  brought  in,  the  matter  was  brought  before  the 
Court,  to  determine  whether  probate  should  be  granted  to 
Boughey  of  the  uncancelled  duplicate,  or  administration  should 
be  granted  to  Sir  William,  as  husband. 

The  Court  was  of  opinion,  that  a  cancellation  of  one  duplicate 
was  in  law  a  cancellation  of  both ;  and  that  as  the  cancelled  du- 
plicate was  found  lA  her  custody,  and  it  did  not  appear  that  any 
other  person  had  access  to  it,  it  must  be  presumed  the  deceased 
cancelled  it  herself:  therefore  refused  to  grant  probate  to 
Boughey,  as  prayed,  upon  the  evidence  now  before  the  Coiirt, 
but  gave  time  to  the  next  Court,  to  determine  whether  he  would 
propound  the  uncancelled  duplicate,  or  would  undertake  to 
prove,  either  that  the  other  part  was  cancelled  by  some  other 
person ;  or,  if  by  deceased,  that  she  did  it  inadvertently  or 
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eyents,  by  necessary  implication  imputes  to  the 
Michaelmas   widow  peijuiy  in  her  affidavit  of  scripts  and 


Tfrm, 
lit  SeMioD. 


Lll.LIK 

V. 
LiLLIB. 


answers,  wherein  she  swears,  ^'  that  she  saw 
"  the  deceased  bum  a  paper,  saying,  *  he  wished 
"  he  had  never  made  it ;'  and  that  while  it  was 
*'  burning  she  read  the  words,  *  This  is  the  last 
"  will  and  testament.' "  The  engrossed  copy, 
which  is  before  the  Court,  has  the  words,  "  Last 
'^  will  and  testament,"  in  a  large  text  hand,  and 

accidentally,  and  not  animo  cancellandi;  otherwise,  the  Court 
decreed  administration  to  her,  as  dying  intestate,  to  be  granted 
to  Sir  William,  as  husband. 

So  in  the  case  of  Hare  v.  Noimyth,  before  the  House  of 
Lords,  Lord  Chancellor  Eldon  said — **  According  to  all  prin- 
**  ciple,  if  a  paper,  cancelled,  and  the  seal  cut  off,  or  the  name 
**  erased,  is  found  in  a  fast-locked  place  of  the  testator,  the 
**  primd  facie  inference  from  that  is — not  that  the  testator 
**  meant  it  should  continue  to  be  his  will,  but  that  the  testator 
''  was  the  person  that  did  that  act  himself,  which  is  found  to 
**  be  evidenced  by  the  state  of  the  paper  found  in  his  fast- 
*'  locked  closet."  Vide  1  Shaw,  73.  S.  C.  2  Add.  26.  n. 

Again :  ''  I  am  satisfied  that  the  seal  was  taken  away  by  ex- 
**  cision ;  and  it  appears  to  me  also,  that  this  excision  is  primd 
"  facie  to  be  taken  to  be  an  excision  by  his  own  act ;  and  that, 
**  according  to  the  principles  which  you  apply  to  cases  of  this 
**  sort,  the  circumstance  that  it  was  found  in  his  own  custody, 
'^  and  in  a  place  of  security,  and  with  this  excision,  is  to  be 
*'  taken  as  evidence  that  it  was  his  own  act."  Ibid.  77. 

But  it  is  believed  that  the  presumption,  when  a  testamentary 
paper  is  not  forthcoming  on  the  death  of  a  party,  and  no- evi- 
dence be  given  of  its  destruction  by  the  deceased,  or  by  any 
other  person,  has  never  been  ascertained  by  a  judicial  decision 
in  the  courts  of  Westminster  Hail ;  however,  it  seems  probable 
that  those  Courts  would  be  guided  by  the  principle  acted  upon 
in  the  Ecclesiastical  Courts ;  for  in  Moggridge  v.  Thackwell, 
7  Ves.  79.  Lord  Chancellor  Eldon  thus  expressed  himself: — 
**  Lord  Thurlow,  referring  to  the  case  of  the  Attorney  General 
*'  V.  Siderfin,  does  not  take  notice  of  the  circumstance,  that 
**  though  there  had  been  an  appointment,  it  might  have  been 
''  revoked ;  and  the  non-existence  of  it  was  primA  facie  evi-» 
**  dence  of  that  fact,  that  it  was  revoked." 
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thus  strengthens  the  widow's  affidavit.  The 
mother,  brother,  and  sister,  are  entitled  to  one- 
half  of  the  personalty,  and  I  think  it  more  just 
that  the  expences  incurred  in  this  suit  should 
fall  upon  the  mother,  the  party  in  this  cause, 
than  that  any  part  of  the  costs  should  fall 
upon  the  widow  in  diminution  of  her  share  of 
the  effects, 

I  therefore  pronounce  against  the  instruments 
propounded ;  that,  as  far  as  appears,  the  de- 
ceased is  dead  intestate ;  and  I  condemn  Mrs. 
Christiana  Lillie,  the  mother,  in  costs. 


1820. 

Michaelmas 

Term, 
lit  Sesaion. 

LILLIB 

Lillie. 


AITKIN  V,  FORD. 


On  Motion. 


1829. 

Michaelmas 

Term, 

Bj-Dajr. 


GosTLiNG  moved  for  letters  of  administration,  Adminiiiration, 

iiij'-.j.u  -La  /•       !_•!_•  as  to  a  creditor, 

on  an  atndavit,  the  substance  ot  which  is  as  decreed  to  the 
follows :— Catherine  Aitkin  of  Weymouth,  sin-  S^;!;;;,",!!:^?' 
ffle  woman,  made  oath  :  That  Charles  Ford  late  J«^^J^  ber ;  the 

^  ,  father,  Uioogh 

of  Trinidad,  a  Lieutenant  in  H.  M.  first  Regi-  aiire.  bating 
ment  of  Foot,  died  on  the  1st  of  April  1829,  a  v^^^Zarwio- 
bachelor  and  intestate,  leaving  James  Ford,  his  f^  ""^•* 
natural  and  lawful  father,  now  residing:  in  the    TbeCoart,be- 

^-'  fore  grantio  gad- 

United  States  of  North  America ;   that  the  de-  ministration  to 
ponent  in  1804  was  duly  married  to  James  Ford  qolres'an'affida- 
in  Scotland ;  that  in  October  1817  she  separated  ;2lthebM*^^o^ 
herself  from  him  in  consequence  of  discovering  •Jjf  ^JJJ^"*^  • 
his  adultery,  and  in  1820  obtained  a  decree  of  ion  fint  eoutied 

to  the  grant  is 
abroad,  and  the  serrice  of  the  decree  is  on  the  Rojal  E&change,  that  snoh  person  has  no  agent 
in  this  coontrj. 

VOL.  III.  O 
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Aitkin 

«• 
Ford. 


divorce  in  the  Commissary  Court  of  Scotland ; 
which  decree  was  affirmed  by  the  House  of 
Lords ;  and  that  James  Ford  had  since  married 
the  woman  with  whom  he  had  been  living  in 
adultery  :  that  the  deponent,  during  the  time  of 
her  marriage  had,  by  James  Ford  her  husband, 
ten  children,  of  which  the  deceased  was  one; 
that  from  the  time  of  quitting  her  husband  in 
1817,  she  had  entirely  maintained  and  educated 
her  children  from  her  own  separate  property ; 
that  in  the  purchase  of  two  commissions  in  the 
army  for  the  deceased,  and  in  fitting  him  out, 
she  had  expended  upon  him  900/. ;  that  the 
same  was  now  justly  owing  to  her  from  the  de- 
ceased's estate;  and  that  the  only  property 
thereto  belonging  in  this  country  was  about 
1 20/.  due  from  the  War  Office. 


Per  Curiam. 
The  decree,  citing  James  Ford,  has  only  been 
served  by  affixing  it  to  the  Royal  Exchange : 
and  the  affidavit  does  not  state  that  he  has  no 
agent  in  this  country ;  nor  that  the  party,  ap- 
plying for  the  administration,  has  no  other  se- 
curity for  the  money  with  which  she  purchased 
the  deceased's  commissions :  it  is  therefore  de- 
ficient in  these  particulars :  but  when  such  de- 
fects are  supplied,  the  administration  may  pass 
to  Catherine  Aitkin,  (a) 

(a)  The  Court,  before  granting  administration  to  a  creditor, 
requires  an  affidavit,  of  the  amount  of  the  effects,  and  of  the 
debt,  and  that  the  creditor  has  no  other  security.  Justifying 
security  is  called  for  at  the  Court's  discretion,  according  to  the 
circumstances  of  each  case,  save  that  there  is  one  general 
rule,  that  in  all  cases  where  there  is  not  a  personal  service  of 
the  decree  on  the  party  or  parties  having  a  prior  claim  to  the 
grant,  justifying  securities  are  required ;  and  if  the  party  first 
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MiCRABLMAS 

'■  Term, 

On  Motion.  4ths«Mioii. 


William   Powell  by  his  will  appointed   his  Th«Pr«rogttiTe 
wife,  Mary  Powell,  sole  executrix  and  residuary  u  admUditn- 
legatee :  and  in  1 775  she  proved  his  will  in  the  ilS^i*" tlJl^ 
Prerogative  Court  of  Canterbury.  ttSTaufle 

Mary  Powell  by  her  will  appointed  her  son,  deceased  (who 
her  daughter,  and  John  Pocock,  executors :  oot  ^th«  di^ 
and  in  1784  they  proved  her  will  in  the  Episco-  ^twfikSr 
pal  Court  of  Gloucester.     John  Pocock  sur-  ?«^  t*'™.)  fc*^ 

'^  ing  beeo  prored 

vived  his  co-executors,  and  died  in  March  1819 :  wUieCoartof 
and  his  will  was  proved  by  his  wife,  Jane  Po-  orexeonton 
cock,  the  sole  executrix,   in  the  Prerogative  J^^nuJ^wr 
Court  of  Canterbury.      She  also  made  her  will,  ^"»^•"• 
and  appointed  Ann  Watts  and  Reynold  Gunter  dioc^aao  pA.* 
her  executors,  who  in  1820  proved  in  the  same  ^^^^^^ 

Court.  ■*'  oootinae  tnj 

_.  -         ,      _  ^  ,       priTitjr,  as  to  a 

In  1761  by  indenture  of  mortgage,   certain  Mtufied  term  in 
premises  in  the  county  of  Somerset  were  as-  ■■***'^' ^<^«»~- 
signed  to  Robert  PoweU,  to  be  held  to  him,  his 
executors,  &c.  for  the  remainder  of  the  term  of 

«ntided  is  abroad,  the  decree  must  be  served  oa  the  Royal 
Exchange  and  on  his  agent,  or  an  affidavit  must  be  made  that 
he  has  no  agent  in  this  country. 

When  the  property  is  large,  and  exceeds  to  a  considerable 
extent  the  amount  of  the  interest  of  the  party  applying  for  the 
grant,  the  Court — even  when  the  party  first  entitled  to  the 
grant  is  abroad — sometimes  requires  to  be  satisfied  that  he  has 
had  notice  of  the  intention  to  apply  for  such  a  grant,  and  fre- 
quently directs  the  matter  to  stand  over  till  sufficient  time  has 
elapsed,  since  the  service  of  the  decree,  for  an  appearance  to 
be  given. 

o2 
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1000  years,  with  the  usual  proviso  of  redemp- 
tion. By  an  indenture  of  1st  January  1828, 
reciting  that  the  claims  of  Robert  Powell  were 
satisfied,  but  that  there  had  been  no  assign- 
ment of  the  term  to  the  owners  of  the  freehold^ 
it  was  witnessed  that  Watts  and  Gunter,  exe- 
cutors of  Jane  Pocock,  and,  as  such,  the  repre- 
sentatives of  Robert  Powell,  had  sold  and  as- 
signed the  premises  to  John  Hooper  and  others : 
that  assignment,  however,  was  considered  in- 
sufficient, inasmuch  as  the  term  assigned 
was  not  within  the  Diocese  of  Gloucester,  in 
which  Diocese  Mrs.  Powell's  will  was  proved, 
and  within  which  were  all  her  effects,  except  the 
term  stated  to  have  been  satisfied  ;  and  accord- 
ingly an  administration,  limited  to  the  assign- 
ment of  this  term,  was  granted  to  the  nominee 
of  Hooper  and  others  :  but  the  purchasers  still 
objected,  on  the  ground  that  the  term,  whether 
satisfied  or  not,  vested  in  Mary  Powell  as  execu- 
trix of  Robert,  and  they  required  that  she  should 
be  represented  by  a  grant  from  this  Court  to 
Watts  and  Gunter,  the  executors  of  Jane  Pocock. 


Lushington,  under  these  circumstances,  moved 
for  a  limited  administration  to  Mary  Powell  to 
be  granted  to  Watts  and  Gunter  for  the  purpose 
of  assigning  this  term. 


Per  Curiam. 
The  property  to  be  assigned  is  in  Somerset- 
shire :  a  probate  therefore  in  the  diocese  of 
Gloucester  cannot  give  any  authority  in  respect 
to  it.  I  have  no  difficulty  in  granting  an  admi- 
nistration limited  to  assign  the  term,  (a) 

Motion  granted. 

(a)  See  the  case  of  Fowler  v.  Richards,  5  Russ.  39. 


PREROGATIVE    COURT    OF    CANTERBURY.  197 


CROSLEY    V.    THE    ARCHDEACON    OF  SUDBURY,  1B16. 

AND    OTHERS.  Trinity 

Term, 

,  4th  ScMion. 

On  Petition. 


This  question  respected  the  enforcement  of  a  '^^  ^?"'*  '*'" 

''  *  not  CDrorca  a 

monition  served  upon  the  Registrar  of  the  Court  wonition  to 
of  the  Archdeacon  of  Sudbury  to  transmit  to  i5n«J"i»  proved 
this  Court  an  original  will ;  and  the  grant  of  jllruVictti^^ 
letters  of  administration  (with  the  said  will  an-  '^btTethedc- 

coued  died,  but 

nexed)  under  certain  limitations.  wui  Krant  a  u- 

The  Registrar  of  the  Archdeaconry  appeared  Tntiontl^llTgn 
under  protest,  denying  the  jurisdiction  and,  in  "unllflifano™ 
substance,  alleging  "  that  Thomas  Underwood,  therdiocew. 
the  deceased,  did  not  leave  bo7ia  riotabilid ;  that, 
save  the  residue  of  a  term  of  1000  years  in  cer- 
tain premises  in  Essex,  of  which  he  was  a  mere 
trustee,  and  where  no  money  was  due,  and  which 
was  of  no  pecuniary  value,  all  the  rest  of  his  pro- 
perty was  in  the  Archdeaconry  of  Sudbury  where 
his  will  was  proved  by  his  executor  in  1786 ;  that 
the  residue  of  the  term  of  years  was,  at  his  death, 
a  satisfied  term  which  had  been  assigned  to  the 
deceased  merely  to  attend  and  protect  the  in- . 
heritance  against  mesne  incumbrances,  and  was 
of  no  value  as  part  of  the  deceased's  propeYly, 
could  not  be  converted  to  profit,  and  therefore  not 
bonanotubilia ;''  and  prayed  to  be  dismissed. 
-  '  To  this  petition  it  was  answered : — "  that  by 
deed  in  1771  between  N.  of  the  first  part,  R.  of 
the  second,  and  Underwood  of  the  third,  the 
premises  were  sold  to  Underwood,  his  execu- 
tors, administrators,  and  assigns,  during  the  re- 
mainder of  1000.  years,  then  unexpired,  in  trust 
as  there  set  forth ;  that  Underwood  died  without 
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having  assigned  such  interest — ^made  a  will, — that 
probate  was  taken  in  the  Sudbury  Court,  where 
the  will  remained  ;  that  the  executor  was  dead 
and  there  was  now  no  legal  representative ;  that 
by  sufficient  conveyances  William  Taylor  and 
James  Hales  were  become  entitled  to  the  freehold 
and  inheritance  of  the  premises  in  question,  and 
of  the  remainder  of  the  term,  but  they  could  not 
make  a  legal  title  without  a  legal  assignment  of 
the  remainder  of  the  term  by  the  representative 
of  Underwood ;  that  the  premises  being  so  situate 
in  Essex,  and  the  legal  interest  being  in  the  de- 
ceased who  had  goods,  as  admitted,  in  the  juris- 
diction of  the  Court  of  Sudbury,  they  together 
formed  bona  notabilia  so  as  to  give  jurisdiction 
to  the  Prerogative  Court ;  that  the  term  could 
not  legally  be  assigned  under  any  probate  or  ad- 
ministration from  the  Court  of  Sudbury,  nor  by 
any  representation  except  from  the  Prerogative 
Court:  that  in  December  1813,  Crosley,  as  no- 
minee of  Taylor  and  Hales,  prayed  a  monition 
to  transmit  the  original  will  which  has  been  duly 
executed;  and  now  petitions  that  the  protest 
be  overruled  and  monition  enforced." 

leaner  and  Xrtt^Atng-^on  in  support  of  the  protest. 

To  prove  a  satisfied  term  forms  hona  notabilia^ 
it  must  be  proved  that  it  is  of  some  value :  but, 
whatever  may  be  the  value  of  such  trusts,  it 
belongs  to  the  freehold ;  they  are  of  no  pecu- 
niary value:  here  the  legal  interest  is  in  the 
trustee,  but  the  beneficial  interest  in  the  cestui 
qui  trust.  Maundrel  v.  Maundrel,  (a)  Villars 
V.  ViUars.  (J)     The  trustee  could  neither  sell 


(a)  7  Ve8.  667. 


(6)  2  Atkins,  72. 
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nor  dispose  of  it.    If  the  term  should  be  consi-  ^^^^• 

dered  as  fonning  bona  notabilia,  it  would  be  at-  trinity 

tended  with. great  inconvenience — the  will  must  4tb^"^too. 
be  transmitted,  and  the  probate,  hitherto  acted 
upon,  would  be  void. 


Crosley 
Archdeacon 

OF 

Swabey  and  W.  Adams ^  contr^.  swdbury. 


Judgment. 

Sir  John  Nicholl. 

The  question  assumes  a  very  awkward  shape, 
from  the  appearance  in  this  case  not  being 
given  by  the  party,  but  by  the  Judge  of  another 
jurisdiction  asserting  his  own  right  in  opposi- 
tion to  the  right  of  this  Court :  it  is  awkward 
for  this  Court  to  have  to  decide  on  its  own  juris- 
diction ;  but  as  this  is  cast  upon  it,  the  Court  must 
endeavour  to  discharge  the  duty.  I  must  first 
observe  that  jurisdictions  are  not  established 
for  the  benefit  of  those  who  exercise  them,  but 
of  the  public  who  have  occasion  to  resort  to 
them.  The  emoluments  of  the  Judges  and  re- 
gistrars, and  others  connected  with  them,  are  a 
very  secondary  consideration  :  the  primary  con- 
sideration is  the  convenient  administration  of 
justice  to  the  public. 

The  metropolitan  has,  under  certain  circum-  Generally 
stances,  the  right  to  grant  a  Prerogative  Pro-  e^feskiti^ 
bate,  for  this  purpose  ; — that  where  the  property  iJ" uiISuSIb 
lies  in  difierent  iurisdictions  parties  interested  *•**''  »»tJiorUy 

^  ^  ,  to  property  lo- 

may  be  saved  the  expence  and  inconvenience  ci"y  sitaate 
of  resorting  to  more  authorities  than  one.     Now  tTlit." 
(except  under  very  special  circumstances),  (a) 

(a)  It  appears,  however,  from  the  case  of  the  King  v.  Yonge, 
D.D.  5Maule&  Selwyn,  119,  that  the  Archdeacon  of  Sud- 
bury has,  by  composition  with  the  Bishop  of  the  diocese,  ju- 
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all  jurisdictions  are  limited  in  their  authority  to 
property  locally  situate  within  their  limits.  The 
Archbishop  to  his  province — the  Bishop  to  his 
Diocese — the  Archdeacon  to  his  Archdeaconry. 
Here  the  property  is  not  locally  situate  within 
the  Archdeaconry  of  Sudbury,  the  jurisdiction 
where  the  party  died,  but  in  another  jurisdiction 
and  diocese.  * 

There  is  an  absolute  necessity  that  acts  should 
be  done  in  respect  to  this  property  in  which 
the  rights  of  parties  are  interested,  and  which 
acts  can  only  be  done  by  the  legal  representa- 
tive of  the  deceased  quoad  tliis  property :  it  is 
quite  clear  that  the  Archdeacon  of  Sudbury 
cannot  grant  a  representation  sufficient  for  this 
purpose,  because  the  property  (whatever  be  its 
value,  or  if  of  no  value)  is  not  locally  situate 
within  his  jurisdiction.  It  seems  equally  clear 
also  to  me  that  the  Ordinary  of  the  place,  where 
the  property  is  locally  situate,  cannot  grant  a 
representation  because  the  deceased  has  left 
other  property,  above  51.  in  value,  in  another 
jurisdiction,  Sudbury.  What  then  is  to  be 
done  ?  Are  the  rights  of  the  parties  to  be  lost, 
and  is  no  legal  title  to  be  made  to  this  pro- 
perty ?  That  cannot  be.  What  other  jurisdic- 
tion has  authority  but  the  Archbishop's  to  sup- 
ply this  deficiency  ?  The  representation  then 
being  necessary,  and  no  other  jurisdiction  com- 

risdiction,  vf'iih  certain  exceptions,  over  the  effects  of  all  per- 
sons dying  within  the  archdeaconry,  wherever  such  effects  may 
be  locally  situate  within  the  diocese.  Of  course  the  Bishop 
could  only  delegate  such  authority  as  he  himself  possessed , 
and  therefore  no  grant  from  him  could  extend  the  right  beyond 
the  diocese ;  but,  within  the  diocese,  he  has  delegated  to  the 
Archdeacon  his  own  authority,  limited  not  by  the  locality  of 
the  effects,  but  only  by  the  locality  of  the  death. 
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petent  to  grant  it,  I  think,  ex  necessitate^  that  1815. 
this  Court,  without  inquiry  as  to  the  value,  has  trinity 
not  only  jurisdiction  but  is  bound  to  exercise  it :    4jJ^L""'„ 

the  grant,  however,  must  be  limited,  and  strictly       

limited,  to  the  purposes  prayed.  cro^ley 

The  next  question  then  is,  as  to  the  mode  of  arohdeacoh 
making  the  grant :  and  whether  any  and  what     sudbury. 
arrangement  can  be  made  in  that  respect  ? 

It  is  said,  that  the  property  is  of  no  value ;  but 
the  legal  property  was  in  the  deceased,  and  his 
act,  if  living,  would  be  necessary  to  make  a  title  : 
and  though,  as  a  trustee,  a  Court  of  Equity  would 
compel  him  to  do  such  act,  yet  in  law  he  is  the . 
proprietor.  Still  I  should  be  sorry  to  hold,  that 
these  naked  trusts  in  all  cases  create  bona  nota- 
hilia^  which  would  make  the  grants  of  other  juris- 
dictions null  and  void:  and  it  might  be  an  in- 
convenience to  the  parties  beneficially  interested 
in  the  property,  to  be  obliged  to  take  a  preroga- 
tive probate,  when  a  local  jurisdiction  might 
otherwise  be  competent ;  yet  I  suppose  no  con- 
veyancer would  be  satisfied  with  a  conveyance 
of  property  situate  in  one  jurisdiction  under  an 
administration  granted  by  the  authority  of 
another  jurisdiction ;  for  manifestly  it  would  not 
be  any  conveyance,  because  the  Archdeacon  of 
Sudbury  could  not  make  any  person  legal  re- 
presentative qtioad  hoc  —to  make  a  valid  title  to 
premises  in  another  jurisdiction.  However, 
as  an  administration,  limited  to  this  particular 
purpose,  is  only  prayed  —  not  a  general  admi- 
nistration—  the  former  grant  will  not  be  re- 
voked, nor  the  other  property  of  the  deceased, 
nor  his  representatives,  be  thereby  disturbed. 
I  do  not  therefore  see  any  substantial  advantage 
in  having  the  will  transmitted. 
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Crosley 

0. 

Archdeacom 

OF 

Sudbury. 


The  administration  might  as  well  be  granted  on 
an  office  copy,  except  that  it  has  been  the  usual 
practice  to  have  the  original  transmitted :  but  I 
am  inclined  to  grant  this  administration  without 
ordering  the,  will  to  be  sent  up ;  and  thus  the 
probate  will  not  be  rendered  void.  A  practice 
prevailed,  I  understand,  for  two  years,  of  grant- 
ing such  administrations  without  the  will  —  or 
even  a  copy  of  it — why  it  was  discontinued  I  do 
not  know  :  but,  in  the  present  instance,  I  shall 
not  inforce  the  monition  for  the  transmission  of 
the  original  will ;  and  will  reserve  the  considera- 
tion how  the  administration  shall  issue. 


Note. — The  administration,  without  any  copy 
of  the  will  annexed,  limited  to  assign  this  term 
and  sworn  under  100/.,  afterwards  passed  the 
seal. 


1830. 

Hilary 

Term, 

Itt  Session. 


TAYLOR   V.    D  EGVILLE   AND    BEBB. 


On  Admission  of  an  Allegation. 


Probate  (as  of 
a  codicil)  re- 
fased  to  a  paper 
as  not  testamen- 
tarj, thoogh 
found  in  the 
same  eo? elope 
as  the  will  and 
a  codicil,  and 
explanatory  to 
the  execotors  of 
the  nature  and 
valoe  of,  and 
most  adranta- 
geoas  mode  of 
managing,  the 
deceased's  pro- 
perty, bot  hav- 
ing DO  disposi- 
tive uor  revoca- 
tire  effect. 


William  Taylor  in  and  by  his  last  will  and 
testament  appointed  James  D'Egville  and  Jo- 
seph Bebb  two  of  his  executors ;  and  on  the 
8th  of  June  1825,  they  took  probate  of  the  same 
together  with  a  codicil.  A  decree  having  is- 
sued, at  the  instance  of  George  Taylor,  the  na- 
tural and  lawful  brother,  (and,  as  such,  one  of 
the  persons  claiming  the  residue  of  the  deceas- 
ed's undisposed  of  personal  estate)  against  the 
executors;  they  brought  in  a  certain  paper  re- 
ferred to  in  the  decree,  and  alleged  to  be  a  se« 
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cond  codicil  to  the  deceased's  will;  but  they 
declared  that  they  would  not  take  probate  of 
it.  (a) 

(a)  The  contents  of  the  testamentary  papers,  as  far  as  they 
affect  the  question  before  the  Court,  are  here  subjoined  : — 

**  This  is  my  last  will  and  testament,  written  with  my  own 
band,  this  fifteenth  day  of  February,  1B23.     I  hereby  will 

and  bequeath  all  the  monies  that  may  come  to  me  from  the 
*'  funds  now  in  Chancery,  arising  from  the  sale  of  the  Opera 
*^  House  in  the  Haymarket,  for  the  purpose  of  paying  all  my  just 
*'  debts ;  and  the  surplus  to  be  divided  equally  between  the 
*'  children  of  my  brother.  Captain  George  Taylor.  I  also  will 
''  and  bequeath  all  my  interest  in  the  property  boxes  in  the  said 
*^  Opera  House  [the  testator  then  enumerated  certain  boxes]  to 
*^  Ann  Dunn  :  and  my  will  and  request  b,  that  the  executors  to 

this  my  last  will  shall  let  all  the  afore-described  boxes  fur 

the  said  two  years  or  opera  seasons  at  the  best  rents,  and  out 
**  of  the  sud  rents  to  set  apart,  for  the  use  and  benefit  of  Ann 
''  Dunn,  the  sum  of  six  thousand  pounds." — The  testator, 
after  suggesting  certain  modes  of  investment  for  this  sum,  di- 
rectB' — ''  that  Ann  Dunn  shall  not  have  the  power  to  assign  or 
**  alienate  any  part  of  the  6000/.  or  of  the  income  to  arise 
**  therefrom  during  her  lifetime,  but  that  she  shall  have  the 
«'  power  of  bequeathing  3000/.  thereof  by  will,  and  the  remain- 
'*  der  of  die  6000/.  is,  upon  her  demise,  to  be  equally  divided 
**  between  the  children  of  my  said  brother,  George  Taylor."  — 
Then,  after  some  small  legacies,  the  testator  appoints  execu- 
tors, and  dates  and  signs  tiie  instrument. 

By  a  codicil,  subjoined  to  the  will,  be  directs,  that  *'  if  by 
**  the  assignment,  during  his  lifetime,  of  the  before-mentioned 
**  property  boxes,  the  rents  thereof  shaO  not  produce  6000/., 

his  executors  shaO  make  up  the  deficiency  out  of  the  rents 

of  certain  other  property  boxes,  and  divide  the  residue  of  tlie 

last  rents  of  the  said  enumerated  boxes,  for  the  year  1825, 
**  equally  amongst  his  said  brother's  children.  Witness  my 
«<  hand  again,  this  16th  day  of  February,  1B23.  Wm.  Taylor." 

There  was  no  disposition  of  any  surplus  beyond  the  6000/. 
that  might  arise  from  the  rents  of  the  first-mentioned  boxes. 

The  paper  propounded  as  a  second  codicil,  was  headed — 
''Memorandum. — London,  15th  day  of  Feb.  1823. 

''  In  reference  to  my  last  will  and  testament  (of  this  date)  I 
*<  beg  leave  tp  observe,  by  way  of  instructions  to  my  executora. 


«< 


« 
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Taylor 
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D'EOVILLE 
AND  BEBB. 


An  allegation  in  support  of  the  paper  was 
given  in  on  behalf  of  Taylor,  the  admissibility 
of  which  was  now  debated. 

The  substance  of  the  allegation  was  as  fol- 
lows : — That  the  testator  having  a  mind  and  in- 
tention to  give  further  directions  to  his  execu- 
tors as  to  the  administration,  distribution,  and 
management  of  his  property,  and  more  particu- 
larly as  to  the  provision  he  had  made  for  Ann 
Dunn,  spinster ;  wrote  the  second  codicil  (plead- 
ed and  exhibited)  and  placed  it  in  the  same  en- 
velope in  which  the  will  and  first  codicil  were 
enclosed,  and  deposited  it  with  his  other  papers 
of  moment  and  concern  ;  and  that  by  the  letters 
*'  Mrs.  D."  was  meant  Ann  Dunn  named  in  the 
will.  The  handwriting,  finding,  and  identity  of 
the  paper  were  also  pleaded. 


Addams  in  objection  to  its  admission. 

The  paper  is  in  no  part  of  it  testamentary  : 
it  is  a  mere  calculation  and  begins  thus,  "  Me- 
**  morandum."  Whether  the  date  refers  to  the 
day  on  which  the  paper  was  written  or  to  the 
date  of  the  will  may  be  doubted.  No  sentence 
in  it  is  expressed   in  imperative   terms.     The 


*^  that  for  IB'24,  I  have  bequeathed  the  centre  box  in  the  pit," 
&c.  [the  paper  then  proceeded  to  enumerate  certain  boxes, 
estimating  his  interest  in  them  to  be  worth  8,150/.]  **  to  secure 
**  the  6000/.  bequeathed  to  Mrs.  D.*'  and  after  stating  his  te- 
nure, interest,  and  some  considerations  which  would  influence 
their  value,  pointed  out  that  the  boxes  might  be  more  advan- 
tageously disposed  of  to  Mr.  fibers  than  to  any  other  person  ; 
as  in  these  terms — ''It  will  therefore  be  advisable  to  try  to 
''  make  a  bargain  at  an  early  period  with  Mr.  Ebers."  But 
there  were  no  further  words  declaring  for  whose  advantage 
these  arrangements  were  to  be  made. 
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will  is  formal ;  and  there  is  a  codicil  written  on 
the  same  paper.  If  the  residue  is  undisposed 
of  by  the  will  and  codicil,  there  is  certainly  a 
disposition  of  the  surplus  rents  for  1825. 

Per  Curiam. 
Can  the  Court  receive  this  paper  unless  tes- 
tamentary ?    What  part  is  relied  upon  to  make 
it  codicillary  ? 

Lushington  in  support  of  the  allegation. 

A  suit  in  Chancery  is  now  depending  as  to 
the  person  entitled  to  the  residue  of  the  de- 
ceased's estate :  the  executors  claim  a  large  por- 
tion of  the  property  as  undisposed  of,  and  the 
legatees  and  next  of  kin  have  filed  a  bill  to  as- 
certain the  point,  and  they  are  advised  that  the 
paper,  now  propounded,  will  assist  in  showing 
that  the  deceased  intended  his  executors  to  be 
trustees  only,  and  not  legatees,  (a)  That  this 
paper  is  testamentary  and  codicillary  appears 
from  these  passages,  "  by  way  of  instructions  to 
"  my  executors" — "It  will  therefore  be  advisable 
to  try  to  make  a  bargain."  The  will  seems  to 
have  been  written  by  the  deceased  without  as- 
sistance :  the  first  codicil  has  no  formal 'com- 

(a)  The  1  William  4.  c.  40.  entitled  "  An  Act  for  making 
*'  better  provision  for  the  disposal  of  the  undisposed-of  resi- 
*'  dues  of  the  effects  of  testators/'  t)rovide8,  that  *'  after  the 
**  1st  of  September,  1890,  executors  are  to  be  deemed,  hj 
*'  Courts  of  Equity,  trustees  for  persons  entitled  to  any  residue 
''  under  the  statute  of  distributions,  unless  it  appears  by  the 
**  will  that  such  executors  were  intended  to  take  such  residue 
**  beneficially."  sect.  1.  The  Act  is  not  to  affect  the  rights  of 
executors,  where  there  is  not  any  person  entitled  to  the  residue 
under  the  statute  of  distributions ;  nor  is  the  Act  to  extend  to 
Scotland. 


1830. 

Hilary 

Term, 

Igt  Sessioa. 


Taylor 

9. 
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A  KB  BEBB. 
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D'EOTILLB 
AMD  BbBB. 


mencement ;  and  the  second  codicil  must,  primd 
faeiey  be  considered  as  written  on  the  day  it 
bears  date — the  same  date  as  the  will  and  first 
codicil.  I  admit  that  the  testator  may  not  have 
anticipated  the  probate  of  this  paper,  but  the 
Court  will  consider  it  as  testamentary,  if  it  pur- 
ports to  affect  the  disposition  of  the  testator's 
property  even  under  the  directions  of  the  Court 
of  Chancery. 

PerCuriam. — Suppose  the  testator  had  omitted 
in  this  calculation  some  of  those  boxes  which 
he  has  bequeathed  by  his  will  and  codicil,  would 
such  omission  be  revocatory  ? 

Lushingtan. — I  do  not  contend  that.  But  the 
paper  is  operative  as  explanatory :  it  is  clear 
that  by  it  the  testator  proposed  to  point  out  to 
his  executors  how  the  greatest  benefit  would 
accrue  to  third  parties  from  his  property.  If 
the  paper  is  excluded  from  probate,  it  will  de- 
prive the  next  of  kin  from  making  out  their 
case  against  the  executor.  The  paper  was  found 
in  the  same  envelope  with  the  will. 

Per  Curiam. — This  paper  does  not  appeal*  to 
me  to  be  at  all  testamentary  :  it  is  merely  ex- 
planatory to  the  executors  of  the  nature  and 
supposed  value  of  the  deceased's  property,  and 
of  the  most  advantageous  mode  of  managing  it. 
The  paper  has  no  dispositive  nor  revocatory 
effect.  If  the  paper  is  not  testamentary,  the 
parties  (especially  when  five  years  have  been 
suffered  to  elapse  since  the  testator's  death) 
ought  not  to  be  put  to  the  expence  of  a  new 
probate.    I  must  reject  the  allegation. 
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BRAGGE   V.    DYER   AND    OTHERS.  1B30. 


On  Admission  of  an  Allegation. 


Hilary 

Term, 
Itt  SeiMoo. 


An  allegation,  to  establish  a  paper  as  the  will  a  paper,  wnt- 
of  Mary  Dyer,  was  offered  on  the  part  of  one  Tt^^^i^ 
of  the  executors,  and  opposed  by  fourteen  of  ^^  ^}^ 
the  lawful  cousins-german  and  next  of  kin  of  deatb-^with  a 
the  deceased.    The  paper  began  thus — '^  In  the  date,  ao  attea- 
name  of  God,  Amen,  I,  Mary  Dyer  of  the  biTnVw"*"" 
parish  of  St.  Paul  in  the  city  of  Bristol,  spin-  ''^^\^^'" 
ster,  do  this  day  of  one  thou-  other  eTidenoe 

'*  sand  eight  hundred  and  twenty  ,  make  fioishea ;  and 

**  this  my  last  will,  in  manner  and  form  following.  th^l*g'2|^iDtend- 
"I  appoint  my  friends,  Benjamin  Belcher  and  jJ^^Jliii  in a'fcw 
"John  Bragge,  and  my  cousin  William  Dyer  d«ja,"is  not  en- 

"  executors  :"  and  the  paper,  after  giving  100/.  bate,  eithJraa 
to  each  of  her  executors,  and  a  variety  of  lega-  nt^niu^JSl^i 
cies  to  her  relations,  to  strangers,  charitable  Jjj,*®' "^J[/3,^t 
institutions,    and  providing    for   her    funeral,  theexecoUon 
ended  with  these  words,  ''To  this  my  will  I  byhi^^addM 
"  shall  annex  a  schedule  of  the  property  I  pos-  tf!^r,nch  as- 
sess to  make  every  thing  as  plain  and  easy  as  «*"**•»• 
possible,  and  with  it  the  names  and  places  of 
''  abode  of  persons  interested  in  the  same,  and 
''  if  any  thing  in  this  will  should  not  be  under- 
''  stood,  I  will  my  said  executors  should  each 
"  choose  a  person  and  so  settle  any  thing  that 
**  may  be  obscure.    Signed,  sealed,  published 
''  and  declared  to  be  the  last  will  and  testament 
"  in  the  presence  of  us  who  have  hereunto  set 
"  our  hands,  witnesses,  the  day  and  year  above 
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1830. 

Hilary 

Term, 

1st  SeuioD. 


Braoob 

Dyer  and 
Others. 


"  written  in  the  presence  of  the  testatrix  and 
"  each  other."  (L.  S.) 

The  allegation,  in  substance,  pleaded : — 

1 .  Mary  Dyer  died  a  spinster,  aged  69,  on  the 
8th  of  March  1829,  leaving  severed  cousins,  and 
a  personal  property  of  4400/. 

2.  Some  time  in  1828,  the  deceased  wrote  the 
paper  propounded,  and  intended  to  sign  and 
execute  it  before  witnesses  ;  but  was  prevented 
by  sudden  illness  and  death. 

3.  That  she  was  a  Dissenter ;  was  interested 
for  the  societies  benefited  ;  had  affection  for  the 
legatees,  corresponded  with  some  and  gave 
money  to  others  ;  that  she  wished  to  draw  up  a 
schedule  of  the  property  and  of  the  residence 
of  the  legatees,  and  for  that  purpose,  was  occu- 
pied in  making  inquiries  till  her  death. 

4.  A  disa^s^reement  between  the  late  father 
and  Josiah  Dyer,  the  uncle  of  the  deceased ; 
that  she  had  scarcely  any  intercourse  with  her 
cousins,  some  of  whom  she  had  never  seen,  and 
that  she  spoke  of  them  very  seldom  and  then 
with  indifference. 

5.  Displeasure,  some  years  ago,  with  Wil- 
liam Dyer,  and  also  with  one  of  her  cousins. 

6.  That  Susanna  Palmer  died  in  March  1812, 
and  appointed  her  sister  (the  deceased)  sole 
executrix  of  her  will  and  two  codicils,  who  never 
proved  them ;  that  by  the  second  codicil  she 
gave  to  her  executrix  a  note  of  hand  for  50/., 
in  trust  for  Bragge  or  her  family ;  that  Mary 
Dyer  had  a  great  regard  for  Bragge,  and  by 
her  will  bequeathed  to  her  the  note  of  hand. 

7.  Great  confidence  in  Belcher,  one  of  her 
executors  :  that  on  the  7th  of  January  1829,  an 
assignment  of  some  leaseholds  for  an  annuity 


PREROGATIVE    COURT    OF    CANTERBURY. 


209 


for  her  life  was  executed  by  the  deceased  in 
Belcher's  presence ;  that  on  the  solicitor  taking 
away  the  bond  for  inroiment  and  promising  to 
return  it  in  three  weeks,  she  said,  *'  I  shall  then 
"  finally  settle  my  will ;"  that  on  the  17th  of 
February  the  bond  was  returned,  and  on  the 
following  day  she  observed  to  Belcher,  '*  I  mean 
"  now  finally  to  settle  my  will ;  for  in  that  will 
*'  the  vaults  and  the  house  adioining  are  men- 
•■  tioned  as  not  being  sold." 

8.  That  a  day  or  two  afterwards  she  was  at- 
tacked with  inflammation  on  the  chest,  thought 
her  illness  not  serious,  went  as  usual  to  shops  to 
buy  articles ;  and  on  the  7th  of  March  told  Bel- 
cher "  she  had  not  settled  her  will  yet,  brt 
"  hoped  to  do  it  in  a  few  days." 

9.  On  Sunday,  8th  of  March,  went  to  chapel ; 
was  suddenly  taken  ill  and  died  immediately : 
that  on  the  same  day  Belcher  found  in  her  desk 
the  will  propounded,  carefully  wrapped  up  in 
a  large  bill  of  a  tea  shop  with  a  red  string  tied 
round  it. 

10.  The  handwriting  of  the  deceased. 


1830. 

Hilary 

Tbrm, 

litSessioB, 

BkAOOB 

Dyer  and 
Others. 


The  King's  Advocate  and  Pickard  opposed 
the  allegation. 

Lushington  and  Addams  contr^. 


Judgment. 

Sir  John  Nicholl. 

The  presumption  of  law  is,  I  apprehend, 
against  the  claim  of  this  paper  to  probate ;  -  and 
it  is  necessary  to  examine  precisely  what  the 
presumption  is  that  must  be  repelled.  It  is 
true^  that  the  paper  is  all   in  the  deceased's 
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handwritihg  —  is  fairly  written  —  is  correctly 
worded.  In  this  paper,  the  deceased,  who  was 
a  spinster  of  advanced  age  —  possessed  of  pro- 
perty to  the  amount  of  4,400/., — has  inserted  a 
great  variety  of  legacies,  though  she  has  not 
disposed  of  the  residue  :  the  inference  is  that, 
when  she  wrote  the  paper,  she  had  most  fully 
considered  its  effect  and  intended  to  confer  upon 
the  several  legatees  the  benefit  therein  detailed : 
in  short,  that  the  paper  contained  her  testa- 
mentary intentions  at  the  time  when  it  was 
written.  It  does  not  require  evidence  either  of 
affection  towards  the  legatees,  or  of  disaffection 
towards  others  to  sustain  the  probability  of  the 
disposition :  but  what  requires  to  be  shown  is, 
the  reason  why  she  did  not  complete  it.  Here 
is  an  attestation  clause,  but  no  witnesses :  here 
is  a  blank  for  a  date,  but  no  date :  here  is  a  seal, 
but  no  signature,  though  there  is  a  clause  to 
that  effect.  It  is  quite  clear,  then,  that  it  was 
the  intention  of  the  deceased  to  do  something 
more  to  give  it  effect.  From  the  body  of  the 
paper  it  appears,  that  she  intended  to  annex  a 
schedule  of  her  property,  and  of  the  residence 
of  the  legatees ;  but  there  is  no  such  schedule  : 
the  inference,  then,  is,  that  it  is  an  imperfect 
and  unfinished  paper,  and  it  must  be  shown 
that  she  adhered  to  the  disposition;  and  the 
non-execution  must  be  accounted  for. 

It  has  been  stated  in  argument,  that  there  are 
circumstances  which  would  show  that  this  paper 
was  written  late  in  1828,  but  even  if  it  were 
written  quite  at  the  close  of  that  year,  there 
was  ample  opportunity  for  its  completion.  The 
third,  fourth,  fifth,  and  sixth  articles,  plead  re- 
mote circumstances  to  support  the  probability 
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of  the  didposition  i  pHari ;  but  these  would  in 
any  case  be  unnecessary.     The  seventh  and 
eighth  articles  are  the  material  part ;  but  they 
are  rather  adverse  to  the  paper :  it  is  apparent 
from  them,  that  the  deceased  was  not  prevented 
by  the  act  of  God,  nor  did  the  paper  remain  un- 
executed from  her  belief  that  it  would  operate 
in  its  present  form ;  but  from  the  want  of  having 
made  up  her  mind  to  the  disposition.     The  in- 
tention was  to  execute  a  will,  but  with  altera- 
tions of  some  sort.     Her  declarations  were  not 
—  that  she  would  execute  this  will  in  its  present 
form, — ^but  that    she  should   finally  settle  her 
will  in  a  few  days.     It  was  natural  she  should 
alter  it :  she  had  sold  the  leaseholds,  which  were 
bequeathed  by  it,  for  an  annuity  for  her  own 
life ;  which  consequently  afforded  no  substitute. 
The  ninth  article  pleads  her  sudden  death. 
In  the  first  place,  there  had  been  sufiicient  time 
to  execute  it :  some  months  at  least  had  elapsed 
since  it  was  written — three  weeks,  since  the  en- 
rolment of  the  bond  :  had  the  deceased  not  in- 
tended to  make  alterations,  the  execution  would 
speedily  have  been  accomplished  ;  no  act,  how- 
ever, was  done ;  but  secondly,  what  was  proposed 
to  be  done? — not  to  sign  this  instrument  and  get 
it  attested— but  to  ^*  settle  her  will."    The  Court 
has  neither  authority  nor  discretion  to  give  effect 
to  a  paper  in  respect  to  which  the  deceased  had 
not    finally  made    up  her  mind.      On  these 
grounds  it  is  impossible,  unless  all  principles 
are  broken  down,  to  establish  this  instrument — 
an  instrument  which  is  unfinished  —  which  the 
deceased  neither  intended  to  operate  in  its  pre- 
sent form,  nor  intended,  if  not  prevented  by  the 
act  of  God,  to  execute.     Her  intention  was. 
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after  the  disposal  of  the  leaseholds,  not  to  exe 
cute  but  to  "  settle  her  will." 

I  reject  this  allegation,  but  I  allow  the  ex- 
pences  out  of  the  estate. 


MCDONNELL  V.    PRENDERGAST. 


On  Petition, 


2nd  SefsioB. 


An  execDtor» 
-who  bM  re- 
noaooed,  maj, 
anj  time  before 
adminiitnitioB 
bai  pasiied  tbe 
seal,  retract. 


William  Prendergast  died  in  June  1820,  hav- 
ing made  his  will,  and  thereof  appointed  John 
Bushell,  Miles  McDonnell,  and  John  McDonnell 
executors  and  residuary  legatees  in  trust.     Pro- 
bate was  taken  out  by  Mr.  Bushell  in  December 
1821,  power  being  reserved  to  the  other  two 
executors  to  be  joined.     Mr.  Bushell  died  in 
November  1 828,  leaving  goods  of  the  testator's 
unadministered.     On  the  31st  of  March  1829, 
John  McDonnell  was  sworn  as  executor,  but  be- 
fore probate  passed  the  seal,  he  changed  his 
mind  and  wished  to  renounce  :  on  the  14th  of 
May  following,  John,  and  on  the  23d  of  June, 
Miles  McDonnell  (who  resided  in  Spain,  and 
to  whom  his  brother  John  was  agent),  severally 
executed  proxies  of  renunciation,  which  on  the 
2d  of  September  being  exhibited,  administra- 
tion was  prayed  by  the  widow,  the  residuary 
legatee  for  life  of  a  moiety  :  and  a  requisition 
to  swear  the  widow  (then  resident  in  France), 
issued.     She  was  accordingly  sworn ;  but  be- 
fore the  administration  passed  the  seal,  John 
McDonnell,   being  advised  that  inconvenience 
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might  follow  if  he  abandoned  the  executorship, 
and  yet  be  liable  to  the  trusteeship,  executed  a 
proxy  retracting  his  renunciation  and  desiring 
probate.  This  was  objected  to  on  behalf  of  the 
widow,  not  only  on  the  facts  of  the  case,  but 
also  submitting  that,  "  by  the  law  and  practice 
"  of  the  Court,  it  was  not  competent  to  an  exe- 
**  cutor  to  retract  a  renunciation  at  any  time 
"  previous  to  a  grant  of  administration  being 
"  made,  if  such  retractation  be  opposed  by  the 
"  party  next  entitled  to  the  administration  upon 
**  such  renunciation." 


1880. 

Hilary 

Term, 

2od  Session. 


M'DONNELL 

V. 

PRBNDBR- 

GA8T. 


Dodson  for  the  executor. 

John  McDonnell  has  been  sworn  as  executor. 
An  executor  cannot  renounce  after  he  is  sworn. 
Anon.  Yentris  335.  which  case  is  not  distin- 
guishable from  the  present. 

Lushington  contr^. 

The  subsequent  cases  and  dicta  of  Lord 
Mansfield  do  not  accord  with  the  case  in  Ven- 
tris.  It  is  there  said,  that  "  an  executor  hav- 
''ing  taken  the  oath,  could  not  be  admitted 
**  to  refuse ;"  but  this  does  not  accord  with  mo- 
dem practice.  Jackson  and  Wallington  v. 
Whitehead,  (a) 

Per  Curiam. 
The  Court  has  made  no  grant  upon  the  re- 
nunciation ;  for  the  grant  is  only  made  by  pass- 
ing under  the  seal.     Can  you  show  a  case  where 
a  party  has  renounced  and  has  not  been  allowed 


(a)  3  Phai.  577. 
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to  retract  before  an  actual  grant  ?  for  I  hare  al- 
ways understood  the  rule  to  be^  that  an  execu- 
tor is  at  liberty  to  retract  at  any  time  before  the 
Court  has  acted  by  its  seal.  Till  then»  the  re- 
nunciation is  not  binding  on  the  party;  and 
might,  under  circumstances,  be  disallowed  by  the 
Court,  as  if  the  executor  had  in  any  way  inter- 
meddled ;  for  then  he  would  not  be  at  liberty  to 
renounce.  After  the  grant  of  administration  a 
different  rule  prevails.  **  If  an  executor  re- 
''  nounce,  and  the  ordinary  conunit  administra- 
"  tion  to  another,  the  executor  is  excluded." 
Hensloe's  Case  (a) ;  Robinson  v.  Pett(6). 


Lushing  ton  in  continuation. — In  several  cases, 
where  the  Court  has  allowed  an  executor  (who 
renounced  for  the  purpose  of  being  examined 
as  a  witness)  to  retract,  it  has  always  been  said, 
that  such  permission  to  retract  is  not  to  be  con- 
sidered as  a  matter  of  course.  In  Rex  v.  Sir 
Edward  Simpson  (c),  Lord  Mansfield,  as  re- 
ported by  Blackstone,  asked  this  question :  '^  Is 
•*  there  any  case  where  the  Ecclesiastical  Court 
"  has  granted,  or  this  Court  has  compelled  it  to 
*^  grant,  a  new  probate  to  an  executor  who  has 
•*  formally  renounced  1"  (d) 

The  anonymous  case  in  Ventris  is  not  now  to 
be  considered  as  binding.  If  so,  then  the  cir- 
cumstances must  be  gone  into  to  show  that,  in 
this  particular  case,  the  Court  will  not  allow  the 
retractation. 


(a)  0  Coke,  37.  {b)  d  P.  Wms.  261. 

(c)  1 W.  Black.  466.     S.  C.  3  Burr.  1463. 

(d)  Mr.  Elsey,  the  Editor  of  the  new  edition  of  Sir  W.  Black- 
stone's  Reports,  observes  in  a  note,  that  the  passage  in  the 
former  edition  was  "  who  htis  formerly  renounced." 
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Per  Curiam. — I  have  a  note  of  a  oase  which 
I  will  read. 

"  Cnicifer  v.  Reynolds. 
"  Prerog.  14th  April  1741  • 

''  John  Fernsley  made  his  will :  John  Mace 
and  T.  Jameson  executors :  one  shilling  to  his 
son :  the  residue  to  his  two  daughters.  Mace 
renounced  probate.  Reynolds,  attorney  of  Jame- 
son, by  an  antient  letter  of  attorney  1 728,  pray- 
ed administration.  Mary  Crucifer,  the  daugh- 
ter, takes  out  a  citation  against  Jameson  to 
accept  or  refuse :  he  being  in  the  Fleet  in  the 
Mediterranean,  Mace,  prior  to  the  return,  goes 
before  a  Surrogate,  and  retracts  his  renunciation 
and  is  sworn.  At  the  sitting  of  the  Court,  he 
prays  this  retractation  to  be  admitted.  This  is 
objected  against  by  Crucifer,  and  that  he  is 
going  to  the  West  Indies.  It  being  res  integra^ 
no  probate  or  administration  granted,  it  is  ra- 
ther a  matter  of  right  than  discretionary.  His 
retractation  is  admitted  and  probate  decreed.'X^) 


laao. 

HiLART 

Tern, 
8nd  SeMioR. 


ii'donnell 

Prrndbr- 

OAST. 


lALshington. — That  €0uld  hardly,  it  would 
seem,  be  considered  as  settled  law,  because  the 
point  was  solemnly  argued  in  Rex  v.  Sir  Ed- 
ward Simpson,  before  Lord  Mansfield  in  1 764 ; 
he  ordered  that,  prior  to  an  administration  be- 
ing granted  by  consent  to  a  third  party,  the 
cestui  que  trusts  should  have  notice  of  the  pror 


(o)  Id  Yorke  v.  ManloFe,  Prerog.  2d  Sess.  Hil.  Terra,  1717, 
renuDciation  of  administration  retracted  before  it  passed  upder 
the  seal,  though  decreed.  Prerog.  1756,  Dec.  3.  Hay  ward  y. 
Dale  (cited  in  Rex  v.  Sir  Edward  Simpson),  an  executor  may 
revoke  his  renunciation  at  any  time  until  grant  of  administra- 
tion with  will  annexed. 


M'DONMBftrt 

V. 

NE 

«A8T. 


216  CASKS    D£T£RMIN£D    IN    TH£ 

1B90.      posal,  and,  as  well  a§  the  executors,  give  their 
Hilary      answcr  to  it. 
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Dodson  in  reply. — In  Rex  v.  Simpson,  Dr. 
Collier  admits  that  in  some  cases,  for  good  con- 
P*^^^Jf»-  sideration,  renunciation  might  be  retracted ;  and 
the  Attorney  General  said,  "  An  executor,  who 
**  has  renounced,  has  a  right  to  be  considered  as 
"  an  executor  whenever  he  thinks  proper,  pro- 
''  vided  probate  has  not  been  granted."  So  in 
.  the  case  cited  from  Peere  Williams*  The  King 
V.  Simpson  was  settled ;  so  that  case  did  not 
overrule  the  case  in  Ventris. 

Per  Curiam. 
The  swearing  is  not  an  intermeddling.  I 
confess  that  the  admission  of  an  executor's 
retractation  of  a  renunciation,  in  order  to  be- 
come a  witness,  has  always  presented  diffi- 
culties to  my  mind :  he  is  allowed  to  renounce 
for  the  purpose  of  being  examined  as  a  witness 
to  forward  the  ends  of  justice,  and  then  is  allowed 
to  retract  for  the  benefit  of  the  estate :  but  this 
is  not  done  without  the  consent  of  all  parties 
in  Court.  However,  the  whole  tenor  of  the  au- 
thorities go  to  the  distinction  before  mentioned, 
that,  before  the  grant,  the  Court  must  allow  the 
retractation.  I  think,  therefore,  that  I  am  bound 
to  decree  probate  to  the  executor  and  residuary 
legatee  in  trust. 

Lnishington  asked  the  Court  to  order  the  costs 
to  be  paid  out  of  the  estate. 

The  Court  made  the  order. 
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IN   THE   GOODS  OF   J.  WILLIAMS. 

The  deceased  died  intestate,  leaving  a  widow,  a 
lunatic,  and  two  grandchildren  his  next  of  kin. 
Addams  moved  for  an  administration  to  the 
two  grandchildren,  the  next  of  kin,yor  the  use 
and  benefit  of  the  widow :  observing,  that  he  un- 
derstood this  was  the  constant  practice. 

Per  Curiam. 
The  widow  is  stated  to  be  of  the  age  of  85 
and  imbecile.  It  is  quite  discretionary  in  the 
Court  to  grant  an  administration  to  the  widow 
or  to  the  next  of  kin.  (a)  Much  expence,  in  this 
instance,  will  be  saved  by  a  direct  grant  to  the 
next  of  kin  in  their  own  right,  and  not  for  the 
widow's  use  and  benefit.  The  Court  can  feel  no 
difficulty  in  making  this  grant,  since  it  has  been 
always  held  that  the  widow,  upon  good  cause, 
may  be  set  aside,  (b)  I  decree  administration  to 
the  two  grandchildren  jointly,  upon  their  exhi- 
biting an  inventory,  and  the  securities  justifying. 

(a)  21  Hen.  8.  c.  5.  s.  3. 

(6)  In  Fleming  (late  Worsley)  y.Pelham,  Sir  William  Wynne 
granted  administration  to  the  husband  of  a  daughter,  next  of 
kin,  for  her  use  and  benefit,  in  exclusion  of  the  widow,  who 
had,  in  1781,  eloped  from  her  husband,  and  cohabited,  with 
other  men  till  his  death  in  1805,  when  she  married  the  man 
with  whom  she  was  then  cohabiting.  The  Court  cited  the 
cases  of  Lewb  v.  Lewis  before  Dr.  Bettesworth,  in  1727,  where 
there  were  a  widow  and  five  minor  children,  and  administra- 
tion was  granted  to  the  brother  as  guardian  of  the  children  in 
exclusion  of  the  widow, — of  Voss  v.  Cotton,  before  Sir  George 
Hay  in  1770,  where  the  Court,  not  thinking  the  objection  suffi- 
ciently strong,  granted  the  administration  to  the  widow,  but 
said,  he  should  have  granted  it  to  the  guardian,  if  the  objection 
had  been  sufficient. 

Sir  John  Nickoli  and  Dr.  W.  Swabey  for  the  husband  of 
the  next  of  kin. 

Dr.  Arnold  and  Dr.  W.  Adams  for  the  relict. 
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HlLART 

Term,  THE   EXNO  S   PROCTOR  V.   DAJNE8. 

Srd  SeuioB* 

Th«  pMPtj,  Mt.  The  question,  in  this  case,  arose  upon  a  paper 
wiu,  a  ji«per  propouuded  as  the  will  of  Robert  Spink  Newson : 
tSrtmirtMjT  the  instrument,  probate  of  which  was  opposed 
1^^!^J'^  on  the  part  of  the  Crown,  is  recited  in  the  Judg- 
tiMi;  mdu     ment. 

tk«  law  M  woh 
miM  leads  ite 


iatiSilrthS^  PA«7/imore  and  Dodson  for  Mrs.  Daines,  in 
IhSh*"  "oh     support  of  the  paper  propounded. 

paper,  if  tiaat* 

taryT  wiu!?^      The  Kiug's  Advocate  and  Lushing  ton  contr^. 

tratb,gi?eeffaot 

to  the  deoeas* 

ed'e  inteaUoo,  JUDGMENT, 

CoQrt  oaaaot  SiR  JOHN  NlCHOLL. 

fwt'orMtait^.  This  is  a  question  respecting  an  instrument 
tLtaLraui^  OB  propounded  as  the  will  of  Robert  Spink  New- 
iu  face,  ab     sou^  dcceased,  who  died  so  long  ago  as  the  23rd 

admiBiitratioB         /»     a  i  ^       • 

with  a  paper  of  August,  1815,  at  tho  Rge  of  nmeteen,  a 
^fofl^  bachelor,  and  illegitimate.  The  instrument  is 
^H^J^"^  dated  upon  the  29th  of  June,  1815  ;  and  is  set 
▼oked,  liBoeif  up  by  Mrs.  Mary  Daines  as  the  universal  lega- 
tlTeBta^,  the  tee  appointed  by  it,  in  which  character  she  took 
te^^oaTd  ^^^  administration,  with  this  paper  annexed, 
be  defeated,      ju  June,  1828;  that  is,   about  thirteen  years 

after  the  death  of  the  alleged  testator.  That 
administration  has  since  been  called  in^  and 
she  has  been  put  on  the  proof  of  the  instrument 
as  the  will  of  the  deceased :  and  if  it  be  not  valid 
as  a  will,  the  legal  property  will  belong  to  the 
Crown ;  though  the  real  party  in  the  cause  is  the 
brother  of  the  deceased.  The  main  question, 
therefore,  for  the  consideration  of  the  Court  is, 
whether  the  paper  propounded  is  a  testamentary 
instrument. 


PREROGATIVE    COURT   OF    CANTERBURY. 


210 


It  seems  material  and  convenient  in  the  first 
instance  to  consider  the  contents  of  the  paper 
itself,  whether  it  imports  a  present  gift,  or  a 
testamentary  bequest  to  take  efiect  on  the 
death  of  the  deceased,  and  to  be  ambulatory  till 
that  event  consummates  it« 

The  instrument  is  in  these  terms : — 
"  June  29th,  1816. 

"  I,  Robert  Spink,  in  the  presence  of  the  two 
'*  undermentioned  witnesses,  Thomas  Whit- 
•*  more,  of  the  parish  of  Stratford  St.  Mary,  in 
"  the  county  of  Suffolk,  esquire,  and  Sarah 
*'  Chapman,  of  the  parish  of  Peasenhall  in  the 
^*  said  county,  spinster,  do  give  all  my  goods 
**  and  chattels  unto  Mary  Daines,  of  the  parish 
^*  of  Peasenhall  aforesaid,  spinster. 

."  Witnesses,  Signed  the  day  and 

"  Thomas  Whitmore         year  above  written, 
and  Robert  Spink.'* 

'*  Sarah  Chapman. 
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These  are  the  words  of  the  instrument.  What 
then  does  the  person  do  in  the  presence  of  these 
witnesses?  What  is  the  import  of  the  words 
which  he  makes  use  of?  *^  1  do  give  all  my 
*'  goods  and  chattels  unto  Mary  Daines.''  It 
is  hardly  possible  to  use  words  more  directly 
and  strongly  importing  a  present  gift.  Here  is 
no  ambiguity  respecting  the  intention :  he  de- 
clares, per  verba  de  prtesentij  that  he  gives  those 
things  to  Mary  Daines.  Whether  the  instru- 
ment could  be  considered  valid  as  a  gift,  or  as 
evidence  of  a  gift,  is  not  what  I  am  now  consi- 
dering ;  but  the  import  of  the  words  contained 
in  the  instrument  itself;  and  there  can  be  no 
difficulty,  I  think,  upon  their  construction. 
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Is  the  import  of  these  words  "I  do  give,"  varied 
by  any  thing  else  contained  in  the  instrument 
leading  to  a  different  understanding,  or  tending 
to  show  it  was  future  and  prospective,  more 
especially  that  it  was  something  to  take  place 
after  his  death — that  his  death  was  to  consum- 
mate and  give  effect  to  the  gift  ?  By  any  thing, 
in  short,  rendering  it  testamentary?  There  is 
not  one  word  that  has  any  such  tendency. 
It  is  not  entitled  a  will ;  nor  a  codicil :  it  has  no 
reference  to  any  legacy ;  nor  to  any  executor ; 
nor  to  the  death  of  the  party  writing  it :  he  does 
not  use  the  words,  "  I  give  and  bequeath:"  he 
does  not  use  the  words  "  I  leave :"  there  are  no 
solemn  words  of  inception,  such  as  '*  In  the  name 
"  of  God,  Amen ;"  nor  any  of  those  expres- 
sions which  are  usually,  or  frequently  at  least, 
found  in  a  testamentary  instrument.  It  then 
seems  to  me,  that  no  instrument  could  be  more 
anxiously  or  ingeniously  devised,  and  inore  ^ 
carefully  drawn  up,  to  import  a  present  gift — 
"  do  give,"  —  and  to  exclude  an  appearance  of, 
or  reference  to,  an  act  of  a  testamentary  nature 
— to  any  thing  at  all  prospective. 

Such,  in  my  judgment,  is  the  import  of  the  in- 
strument itself,  looking  simply  and  solely  to  the  ^ 
words  and  form  in  which  it  is  conceived ;  and 
in  that  case  it  lies  on  the  parties  setting  it  up 
as  a  will,  to  prove  that  it  was  made  with  a  tes- 
tamentary intention ;  that  it  was  to  be  consum- 
mated by,  and  to  operate  upon,  death. 

It  is  true,  that  if,  in  point  of  form,  it  is  drawn 
up  as  a  deed,  yet  if  it  appears,  from  something 
in  the  instrument  itself,  that  it  was  intended  to 
convey  a  benefit  upon  and  after  death,  it  may, 
notwithstanding  the  apparent  form,  operate  as 
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a  will;  or  if  it  is  equivocal/  or  silent,  it  may  be 
proved  by  extrinsic  circumstances,  to  have  been 
intended  to  operate  as  a  testamentary  disposi- 
tion. Most  of  the  cases  upon  the  subject  are  to 
be  found  referred  to  in  Thorold  and  Thorold,  (a) 
and  in  the  subsequent  case  of  Masterman  and 
Maberly  (b).  One  or  two  additional  cases  have 
been  referred  to  in  the  course  of  the  discussion ; 
but  they  do  not  appear  to  me  either  to  carry 
further,  or  to  alter,  the  principle  which  is 
laid  down  in  those  cases — that  the  form  of  the 

• 

instrument  is  not  conclusive  against  its  tes- 
tamentary effect ;  that,  although  it  may  not  be 
valid  in  the  form  in  which  it  was  drawn  up  as  a 
deed  of  gift,  yet  that  it  may  operate  as  a  will. 
But  no  case  has  gone  the  length  of  deciding, 
that  because  an  instrument  cannot  operate  in 
the  form  given  to  it,  it  must  operate  as  a  will ; 
—  it  may  operate  as  a  will  if  shown  to  have  been 
written  with  a  testamentary  intention. 

If  there  is  any  proof,  either  in  the  paper 
itself,  or  from  clear  evidence  dehors ;  first, 
that  it  was  the  intention  of  the  writer  of  the 
paper  to  convey  the  benefits  by  the  instrument 
which  would  be  conveyed  by  it,  if  consi- 
dered as  a  will;  and  secondly,  that  death 
was  the  event  that  was  to  give  effect  to  it, 
then,  whatever  be  its  form,  it  may  be  admitted 
to  probate  as  testamentary.  But  the  present 
instrument  goes  far  in  the  contrary  direction ;  it 
not  only  contains  nothing  that  refers  to  death 
or  to  a  testamentary  disposition,  but  it  rather 
seems  carefully  to  confine  itself  to  a  donatio 
inter  vivos  per  verba  de  pnesenti —  "  I  do  give.'* 

To  give  it  effect  as  a  will,  then,  it  Vrould  require 

(a)  1  Phill.  1.  [b)  Vol.  II,  225. 
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clear  evidence  that  the  deceased  intended  it 
should  operate  as  such :  and  perhaps  it  would  re- 
quire something  more ;  namely,  evidence  that  it 
was  the  intention  of  the  deceased  to  do  that 
which  the  instrument,  as  a  testamentary  act, 
might  possibly  effect  from  supervening  circum- 
stances: 

It  appears  that  the  deceased  was  the  illegiti* 
mate  son  of  Robert  Spink.  The  father  after* 
wards  married  the  mother  and  had  another  son, 
nearly  ten  years  younger  than  the  deceased  in 
the  cause.  This  other  son,  as  I  have  before  in* 
timated,  through  the  Crown,  is  to  be  considered 
the  party  principally  interested  in  the  present 
question  ;  rather  than  the  Crown  itself,  because, 
in  cases  of  this  description,  the  Crown  very 
liberally  grants  the  principal  part  of  its  interest 
to  a  person  standing  in  the  situation  of  John 
Spink. 

Mrs.  Daines  was  many  years  ago  employed, 
not  as  a  servant,  but  as  a  sempstress,  by  Mr. 
and  Mrs.  Spink :  she  became  a  great  favourite 
of  Mrs.  Spink;  and  after  her  death  she  re- 
tained the  confidence  of  Robert  Spink,  the 
father.  The  father,  by  his  will,  has  disposed  of 
his  property  in  the  following  manner :  First,  he 
appoints  Mr.  White  and  Mr.  Man  his  executors. 
He  then  bequeaths,  ''  unto  Robert  Spink  New- 
^'  son,  his  natural  son,  the  sum  of  500/.  of  lawful 
**  British  money,  when  he  attains  the  age  of 
"  twenty-one  years,  hoping  that  he  will  super- 
''  intend  and  take  upon  himself  the  care  and 
<'  guardianship  of  his  brother  John  Exeter 
"  Edward's  education."  In  a  further  part  where 
he  disposes  of  the  residue  he  says :  **  All  the 
**  rest  and  residue  of  my  real  and  personal 
'^  estate,  corn  tithes  in  Sibton  and  Peasenhall 
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*^  aforesaid,  goods,  chattels  and  effects  whatso- 
•*  ever,  with  all  my  ready  money,  book  debts 
**  and  other  debts,  securities  for  money,  whether 
'*  in  the  public  stocks  or  elsewhere,  I  devise, 
give  and  bequeath  unto  the  said  Robert  Spink 
Newson  and  John  Exeter  Edward,  mjf  sons 
by  Anne,  my  late  wife,  or  the  survivor  of  tliem^ 
and  to  their  heirs  and  Msigns  for  ever^  as 
tenants  in  eomiMmy  and  not  €ls  joint  tenants^ 
**  to  be  equally  divided  between  tJiem^  share  and 
share  alike^  when  the  youngest  of  thehn  shall 
be  of  the  age  (f  twenty-one  years^  In 
a  further  part  respecting  the  care  of  those 
children  he  says :  '^  I  particularly  request  my 
'*  said  executors  to  pay  due  attention  to  the 
*^  education  of  my  said  children,  and  they  will 
''  cause  them  to  be  piously  educated  and  in- 
'^  structed  in  their  moral  and  religious  duties. 
'^  And,  as  it  was  their  mother's  particular  desire, 
'*  I  request  that  Mary  Daines  of  Sibton  afore- 
''  said,  spinster,  her  intimate  friend,  will  take 
upon  her  the  care  and  guardianship  of  my 
said  children  during  their  childhood,  so  far  as 
"  to  select  any  part  of  my  goods,  linen,  or  any 
''  other  thing  or  things  that  she  shall  or  may 
''  think  will  be  convenient  and  useful  for  them, 
*'  and  to  keep  and  reserve  the  same  for  them, 
^^  and  that  she  will  buy,  procure,  and  make  up 
*^  and  mend,  or  see  to  the  buying,  making  up 
''  and  mending,  such  linen  and  clothing  and 
'^  apparel  as  my  said  children  may  want  during 
''  their  minority,  as  she  shall  judge  necessary 
*'  and  proper  for  them,  according  to  the  instruc- 
"  tions  she  received  from  their  mother  my  late 
*'  wife  for  that  purpose ;  and  that  the  said  Mary 
^*  Daines  do  from  time  to  time  make  her  own 
^^  charge  on  my  said  executors  for  all  costs, 
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^'  trouble,  labour,  care  and  attention  in  buying, 
'^  procuring,  making  up  and  mending  such  arti- 
'^  cles  for  their  use,  and  that  my  said  executors 
"  do  from  time  to  time  pay  and  discharge  all 
"  such  demands  out  of  my  annual  income/' 

'^  In  case  the  children  shall  both  die  before  they 
^*or  either  of  them  shall  attain  the  age  of  twenty- 
*^  oneyears^  without  leaving  a  wife  or  lawful  issue,'^ 
then  the  property  is  devised  over,  among  several 
persons. 

This  will  is  dated  the  26th  of  April,  1810.  (a) 
In  September,  1812,  he  made  a  codicil  to 
his  will;  and  by  that  codicil  he  recites  that, 
"  Whereas  I  have  purchased  the  house  at  Pea- 
*^  senhall-street,  now  in  the  tenure  and  occupa- 
"  tion  of  Henry  Oldring;  and  I  do  order  and 
"  direct  my  executors  to  settle  and  pay  the  pur- 
*'  chase  money  of  the  same,  if  not  settled  for 
"  as  aforesaid,  before  my  decease ;  and  I  will 
'^  the  same  as  a  dwelling-place  for  Mary  Daines, 
*^  who  has  undertaken,  and  it  is  my  will  she 
"  should  superintend,  the  care  and  clothing  of 
"  my  two  children,   Robert  and  John  Spink ; 

(a)  It  was  pleaded  by  the  Crown,  that,  on  the  younger  son 
attaining  the  age  of  21  years,  the  executors  of  the  father's  will 
paid  over  to  him,  as  the  person  entitled  to  the  [whole]  residuary 
estate  of  his  father,  25,000/.  and  also  delivered  to  him  the  title 
deeds  of  the  real  estate,  of  the  value  of  2,200/. 

On  the  other  side  it  was  pleaded,  that  from  the  deceased's 
death  Mary  Daines  retained,  in  virtue  of  the  will  (the  paper 
propounded),  possession  of  the  deceased's  effects,  of  which  he 
died  possessed  at  Peasenhall-street,  not  exceeding  30/.  in 
value;  and  (as  a  reason  why  she  did  not  sooner  take  probate 
of  the  paper)  that  John  Exeter  Edward  Spink  did  not  attain, 
till  3rd  of  February,  1827»  the  age  of  twenty-one,  at  which  time 
he  was  unmarried,,  and  that  Mary  Daines  was  not  aware  that  a 
moiety  of  tlie  residuary  property  of  the  father  vested  in  the  said 
deceased,  so  as  to  be  transmissible  to  his  representatives. 
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**  and  I  will  that  her  said  dwelling-house  be 
**  considered  as  their  home  during  their  mi- 
'*  nority ;  and  I  will  and  direct  my  executors  to 
"  pay  all  reasonable  expenses  the  said  Mary 
"  Daines  may  be  put  to  on  their  account:  and  I 
"  do  fiirther  desire  she  may  be  allowed  to  select 
"  what  furniture  she  may  want  from  my  dwell- 
'^  ing-house,  to  furnish  the  same ;  and  also  I 
*^  will  she  shall  have  all  the  wines  and  other 
**  liquors  that  are  in  my  house  after  my  funeral > 
to  her's  and  the  said  children's  use.  And  it 
is  my  will  and  desire,  that  she  shall  have  the 
"  dwelling,  and  use  of  the  furniture,  free  from 
"  any  rent  and  charge,  during  the  term  of  her 
**  natural  life,  without  any  molestation  from  any 
'*  one  ;  and  ^Iso  shall  be  paid,  yearly  and  every 
"  year,  the  sum  of  201.  of  lawful  money  also 
"  during  her  natural  life,  for  a  compensation  of 
**  her  care  and  trouble  as  aforesaid/'  Thus, 
though  the  executors  are  to  have  the  general 
superintendence  of  the  education  and  pious  in- 
struction of  these  youths,  yet  the  care  of  their 
persons  is  more  particularly  devolved  upon  Mrs. 
Mary  Daines  ;  she  is  to  live  at  this  house,  and 
to  have  whatever  furniture  of  the  deceased's  she 
shall  think  fit  to  select. 

Accordingly,  upon  the  death  of  Mr.  Robert 
Spink,  Mrs.  Mary  Daines  occupied  the  house 
at  Peasenhall-street :  she  selected  certain  arti- 
cles of  furniture  for  the  purpose  of  furnishing 
that  house  :  the  eldest  son  continued  at  school ; 
and  afterwards  was  removed  to  the  University 
of  Cambridge.  The  other  son  was  at  school ; 
but  they  both  spent  their  vacations  with  Mrs. 
Daines  at  this  house,  which  was  intended  by 
the  father  as  a  home  for  them  during  their  mi- 
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Qority.  The  eldest  son,  when  about  nineteen^ 
having  fallen  into  a  decline,  quitted  the  Uni- 
versity and  came  to  Peasenhall-street,  and  there 
died,  on  the  23rd  of  August,  1815. 

There  is  no  reason  whatever  to  doubt  that 
Mrs*  Mary  Daines  faithfully  discharged  the  duty 
thus  committed  to  her ;  nor  that  Robert  Spink 
Newson  had  a  great  affection  and  regard  for 
her.  The  letters  which  have  been  exhibited,  as 
well  as  the  parol  evidence,  I  think,  fully  estab- 
lish that  he  had  that  attachment  which  would 
naturally  flow  from  the  relation  existing  between 
him  and  Mrs.  Mary  Daines ;  from  her  maternal 
kindness  at  all  times ;  and  more  particularly  from 
the  care  and  attention  she  showed  during  his 
illness.  But  this  goes  a  very  short  way  towards 
the  real  question  in  the  cause  :  it  tends  as  much 
to  support  the  instrument  as  evidence  of  a  gift 
inter  vivos  of  those  little  personal  articles  which 
he  possessed,  as  to  prove  that  he  intended  it  as 
a  disposition  of  his  property  by  will.  In  all  this 
correspondence,  I  do  not  observe  one  single 
word  showing  any  testamentary  intention ; 
nothing  indicating  a  wish  to  increase  that  pro- 
vision which  his  father  had  made  for  Mrs. 
Daines ;  not  one  expression  tending  to  show  a 
desire  of  making  any  will ;  not  a  word  of  dis- 
satisfaction or  disaffection  towards  his  younger 
brother;  not  a  hint  that  he  should  himself  decline 
to  do,  when  he  came  of  age,  that  which  his 
father  had,  in  his  will,  expressed  a  hope  he 
would  do,  namely,  "  superintend  and  take  the 
**  guardianship  of  his  brother  John."  These 
letters,  then,  of  which  there  are  between  forty 
and  fifty,  establish  a  great  affection  for  Mrs. 
Daines,  but  no  testamentary  intention  whatever 
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—nothing  to  give  the  instrument  a  character 
different  from  that  which  the  words  of  it  import. 
Under  the  powers  given  to  Mrs.  Daines  by 
the  will  of  the  father,  she  exercised  the  right  of 
selecting  furniture   and    other  articles.     The 
executors  required  that  she  should  furnish  them 
with  an  inventory  of  what  she  had  taken :   this 
she  refiised  to  do,  and  a  quarrel  ensued  between 
her  and  the  executors,  more  particularly  between 
her  and  Mr.  White ;   and  in  this  quarrel,  na- 
turally enough  considering  his  situation,  the 
deceased  took  part  with  Mrs.  Daines.      The 
account  of  this  part  of  the  transaction  is  given 
by  Mr.  Man  and  Mr.  White,  the  executors  of 
the  father,  who  have  been  examined  as  wit- 
nesses in  this  cause.     Mr.  White  was  the  acting 
executor.    Mr.  Man  is  very  advanced  in  life,  and 
complains  of  his  memory  being  feeble  ;  still, 
however,  his  evidence,  as  far  as  it  goes,  tends 
to  confirm  the  testimony  of  Mr.  White.    Mr. 
White  in  his  deposition  on  the  6th  article  of  the 
allegation,   gives  this  account  of  the  quarrel. 
The  deponent,  as  the  acting  executor,  paid  all 
Mary  Daines'  accounts  for  the  necessary  ex- 
penses of  the  house  at  Peasenhall,  for  some 
*'  time  after  she  and  the  children  had  removed 
"  thither.      He  forgets  when  it  was  that  he 
'*  ceased  to  make  such  payments,  but  it  was  in 
*'  consequence  of  the  circumstances  of  which 
'*  he  is  about  to  depose :  he  made  several  ap- 
'^  plications  to  Mary  Daines  for  a  regular  in- 
"  ventory  of  the  furniture  and  effects  which  she 
"  had  removed  to  Peasenhall  from  Sibton,  but  she 
*^  refused  to  give,  and  declared  that  she  never 
'^  would  give,  an  inventory «    Upon  one  occasion 
*'  she  gave  the  deponent  an  inventory  of  some 
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of  such  effects ;  but  not  of  the  plate,  linen, 
and  many  other  things  that  had  been  removed : 
he  mentioned  those  omissions  to  her,  and 
asked  her  for  a  more  complete  inventory,  but 
she  declared  that  she  never  would,  nor  did  she 
ever,  give  him  any  other.  Mr.  Man  was  with 
the  deponent  when  he  asked  her  for  the  in- 
ventory the  last  time,  and  so  was  her  brother 
John  Daines,  but  when  that  was,  the  depo- 
nent does  not  remember.  He  has  lost  the 
memorandum  he  made  of  the  circumstances. 
Mary  Daines^  on  the  deponent's  applying  to  her 
as  aforesaid  J  claimed  the  effects  of  which  she  re- 
fused to  give  an  inventory^  a^  her  own ;  she  said^ 
Mr.  Robert  Spink  had  given  them  to  her  in  his 
life-time.  The  deponent  observed^  that  he  might 
as  well  say  that  Mr.  Robert  Spink  had  given 
them  to  him,  and  asked  her,  if  she  had  any  paper 
to  sheWy  or  any  witness  to  prove,  that  they  had 
been  so  given  to  her,  and  she  acknowledged  that 
she  had  not.  In  consequence  of  Mary  Daines' 
conduct  as  deposed,  the  deponent  and  she  very 
much  disagreed,  but  he  endeavoured  to  avoid 
dispute  with  her  as  much  as  possible  ;  when- 
ever he  had  anything  to  say  to  her,  he  used  to 
get  Mr,  Man  to  go  to  her.  When  she  refused 
to  give  the  inventory  the  last  time,  the  depo- 
nent told  her  that  he  would  not  pay  her  any 
further  accounts  she  might  send  to  him,  until 
she  had  furnished  him  with  a  correct  and 
proper  inventory :  she  threatened  to  go  to  law 
with  him,  but  he  persisted  in  refusing  to  pay 
her  accounts,  and  in  consequence  thereof,  she, 
in  May,  1814,  brought  an  action  against  him 
and  Mr.  Man,  as  executors,  for  the  recovery 
of  her  demands.     They  were  served  with  a 
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•*  copy  of  a  writ,  but  on  an  appearance  being 

"  entered  by  them,  the  action  was  abandoned. 

"  In  Hilary  Term,  1816,  Mary  Daines  filed  a 

"bill  in  Chancery  against  the  deponent  and 

"  Mr.  Man,  to  enforce  the  payment  of  her  an- 

"  nuity  under  the   codicil    to    the  deceased's 

"  father's  will,  and  of  certain  monies  expended 

^  by  her  for  the  use  of  the  said  two  children  of 

"  Mr.  Robert  Spink.     The  deponent  does  not 

"  recollect  any  thing  that  was  set  forth  in  the 

"  bill  in  Chancery ;  but  he  remembers  that  it 

"  stated  that  John  Exeter  Edward  Spink  would, 

"  on  coming  of  age,  be  entitled  to  the  whole  of 

"  his  father's  property ;    his    brother    Robert 

^^  being  then  dead  ;  and  he  also  remembers  that 

"  the  bill  did  not  state  any  thing  about  the  said 

"  Robert  Spink  Newson  having  made  or  exe- 

"  cuted  any  will,  or  any  paper  of  a  testamentary 

"  description,   disposing  of  his  property  after 

"  his  death.     The  deponent  and  Mr.  Man  put 

"  in  their  answer,  and  the  same  was  then  dis- 

"  missed  with  costs  against  Mary  Daines.    The 

"  deponent  gave  R.  S.  Newson  money  to  pay 

"  his  own  bills  with,  and  also  paid  himself  all 

"  bills  incurred  by  the  brother." 

This  is  the  account  which  Mr.  White  gives  of 
the  dispute  between  him  and  Mrs.  Mary  Daines. 
It  is  not  at  all  necessary  for  the  Court  to  decide 
whether  any  blame  was  imputable  to  Mrs. 
Daines  on  this  occasion  or  not,  but  several  of 
those  facts  are  important ;  particularly  that  pas- 
sage where  the  executor  states  that  he  asked 
her  whether  she  had  any  paper  to  show,  or  any 
witness  to  prove  that  the  testator,  Mr.  Robert 
Spink,  had  given  those  articles  to  her  in  his 
lifetime ;  for  this  part  of  the  evidence  does  seem 
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to  furnish  a  pretty  tolerable  clue  to  the  instru- 
ment now  produced.  Mrs.  Daines  communi- 
cated her  quarrel  with  the  executors  to  the  de- 
ceased, and  the  deceased  took  part  with  her : 
he  had  a  few  things  of  a  personal  nature,  but  the 
bulk  of  the  furniture,  and  the  other  things,  not 
his  but  in  the  house,  were  left  by  the  father 
for  the  use  of  Mrs.  Daines,  and  his  sons,  and 
for  her  use  even  after  they  became  of  age,  dur- 
ing the  remainder  of  her  life.  Robert  Spink 
Newson,  then,  had  nothing  but  those  few  arti- 
cles which  a  young  man  coming  home  from  the 
University,  would  carry  with  him.  The  term 
'^  goods  and  chattels,"  in  the  legal  acceptation 
of  the  words,  certainly  is  of  great  extent ;  but 
is  often  used,  as  a  sort  of  cant  term,  to  designate 
personal  articles  of  little  value.  Thus,  in  this 
instrument  the  deceased  probably  used  the  words 
''  all  my  goods  and  chattels,"  in  the  common 
acceptation  of  them,  as  applying  to  all  his  '^per- 
'*  sonal  articles,"  rather  than  in  the  sense  which 
they  would  have  in  a  formal  legal  instrument. 

What  then  is  the  import  of  this  paper  more 
than  to  meet  the  sort  of  suspicion  thrown  upon 
Mrs.  Daines,  and  the  demand  that  was  made 
upon  her  by  the  executors  ?  She*  avers  that  Mr. 
Spink  gave  her  certain  articles :  his  executors 
doubt  it ;  they  ask  her,  have  you  ''  any  paper 
"to  show"  that  he  gave  you  those  articles? 
Have  you  any  witness  to  prove  it?  A  quar- 
rel ensues:  she  will  not  give  any  account  of 
the  articles;  and  they  will  not  pay  her  her 
demand  till  she  renders  that  account.  She 
complains  to  the  deceased ;  and  he  says,  well, 
'*  I  will  give  you  all  these  *  my  goods  and  chat- 
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'*  tels,'  and  here  is  a  paper  for  you  signed  by  i®^* 
**  myself,  showing  that  *  I  do  give'  them  to  you,  Hilary 
**  and  it  is  a  paper  written  in  the  presence  of    g  JS^"'^^ 

**  witnesses,  therefore,  there  can  be  no  dispute."       

Is  this  the  true  construction  of  the  paper  ?  or  proctoV 
is  the  Court  to  consider  it  as  a  will,  consti-  ^  \^ 
tuting  Mrs*  Daines  his  universal  legatee  — 
giving  to  her  every  thing  which  he  possessed  at 
that  time,  and  every  thing  he  might  ever  become 
entitled  to,  in  total  exclusion  of  his  younger 
brother,  the  legitimate  son  of  his  father — the 
source  of  the  whole  of  the  property  which  either 
he  or  his  brother  might  possess.  Was  it  the 
intention  of  the  deceased  to  make  this  inofficious 
disposition  ?  Was  it  his  intention  at  this  time 
to  do  a  testamentary  act,  or  to  show  Mrs. 
Daines  a  kindness,  by  simply  making  this  gift 
of  those  few  personal  articles  which  he  had  at 
the  time  ? 

The  owus  prohandi — that  it  is  a  will,  as  I  have 
already  said,  lies  upon  the  party  setting  up,  as 
testamentary,  this  instrument  which  upon  its 
face  has  no  such  import  but  bears  the  character 
of  a  present  gift.  In  such  a  case  the  aid  of  the 
law  is  extended  only  to  give  effect  to  the  inten- 
tion of  the  party :  surely,  then,  the  Court  should 
be  satisfied  that  it  looks  at  the  whole  intention 
of  the  deceased :  It  must  take  into  Its  consi- 
deration even  the  effect  the  deceased  intended 
the  instrument  to  have.  If  an  instrument  upon 
the  face  of  it  is  manifestly  executed  as  a  wiU» 
the  Court  cannot  look  at  its  effect ;  it  must  have 
legal  operation,  without  regard  to  the  intention 
as  to  effect:  but  if  the  Court  of  Probate  is 
called  upon  to  assist  in  carrying  into  effect  the 
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intention  of  a  deceased  party,  by  pronouncing 
an  instrument  to  be  a  will,  when,  upon  the  face 
of  it,  it  is  a  deed  of  gift,  the  Court  must  have 
the  clearest  evidence,  that  the  instrument  was 
intended  to  be  a  will ;  more>  especially  suppos- 
ing that  the  paper,  if  pronounced  for  as  a  will, 
would  carry  away  half  the  property  of  the  father 
from  his  legitimate  son ;  and  such  might  pos- 
sibly, though  I  do  not  undertake  to  say  that  it 
would,  be  the  effect. 

Now  all  the  circumstances  satisfy  me,  that 
there  was  no  such  intention  on  the  part  of 
Robert  Spink  Newson  ;  that  he  never  intended 
to  dispossess  his  brother;  that  he  never  in- 
tended to  convey  all  his  personal  property  to 
Mrs.  Daines ;  but  that  the  utmost  he  intended 
was,  either  at  that  moment  to  give  her  all  those 
little  articles  he  possessed  at  the  time,  or  to 
provide  that  she  should  have  the  use  of  them 
for  her  life,  even  if  he  had  lived  till  he  had  be- 
come of  age ;  for  on  that  event  he  would  be  en- 
titled to  500/. ;  and  would  take  more  especially 
the  care  and  management  of  his  younger  bro- 
ther, Mr.  John  Exeter  Edward  Spink. 

What  then  is  the  evidence  laid  before  the 
Court  that  this  instrument,  couched  in  the  pre- 
sent tense,  "  I  do  give,"  was  intended  as  a  will? 
A  maid  servant,  who  lived  in  the  family,  I 
think,  for  about  eight  months  as  a  servant  of  all 
work,  was  called  in  for  the  purpose  of  putting 
her  name  to  this  instrument ;  and  now— fourteen 
years  subsequent,  without  any  thing  occurring 
at  the  time,  to  impress  particularly  upon  her 
attention  and  memory  what  were  the  words 
made  use  of  by  the  deceased,  or  any  thing  in 
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the  intermediate  time,  which  would  cause  her 
to  retain  them  in  her  memory ; — she  is  pro- 
duced, to  prove  that  the  deceased  called  it  *'  his 
**  will :"  **  I  want  you  to  subscribe  your  name 
"  to  my  will."  Having  examined  her  deposition 
very  carefully,  and  having  considered  the  ob- 
servations made  upon  it,  the  Court,  without 
stating  it  minutely  and  in  detail,  may  venture 
to  say  that  It  cannot  rely  upon  her  evidence, 
as  proof  that  the  instrument  was  at  that  time 
intended  and  declared  by  the  deceased  to  be  a 
will.  Whitmore,  the  other  subscribed  witness 
to  this  paper,  is  dead :  but  if  his  evidence  is  lost, 
that  loss  has  arisen  through  Mrs.  Daines'  laches 
in  not  setting  up  this  instrument  as  a  will  at 
the  proper  time;  namely,  when  the  deceased 
died.  If  Mr.  Whitmore  could  have  proved  it 
was  a  will,  it  would  have  been  very  important 
that  his  evidence  should  have  been  produced : 
there  is,  however,  just  as  much  reason  to  sup- 
pose that  he  would  have  proved  it  was  not  a 
will,  but  was  intended  as  evidence  to  Mrs. 
Daines  of  a  gift  of  these  few  articles,  for  the 
purpose  of  preventing  any  disputes. 

The  fact,  that  Mr.  Whitmore  was  present  and 
attested  the  paper,  and  that  the  deceased  sent 
for  him,  is  quite  as  consistent  with  the  intention 
of  drawing  up  a  paper  as  a  deed  of  gift,  as  with 
the  intention  of  making  a  will.  And  if  the  de- 
ceased sent  for  him  to  assist  him  in  making  his 
willy  really  this  paper  is  expressed  in  the  most 
extraordinary  terms  that  could  possibly  have 
been  made  use  of.  The  deceased  was  a  person 
who  had  a  good  deal  of  intelligence,  and  Mr. 
Whitmore  is  described  as  a  man  of  business,  so 
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that  it  might  be  supposed,  that  if  a  will  had  been 
intended^  it  would  hare  been  worded  differently : 
for,  as  was  before  stated,  the  very  form  in  which 
it  was  drawn  seems  to  show  that  they  were 
careful  not  to  give  it  a  testamentary  form  ;  but 
merely  to  render  it  a  proof  of  a  gift  of  these 
little  articles.  What,  then,  is  the  reasonable 
probability,  on  looking  at  all  the  circumstances  ? 
That  neither  the  deceased,  nor  any  of  them,  were 
aware  that  a  minor  had  a  power  to  make  a  will 
even  of  personalty.  The  Rev.  Mr.  Westhorp 
states,  that  ^'  he  heard  the  deceased  say  he  had 
'*  promised  his  watch  to  the  Rev.  Mr.  Robinson, 
"  as  he  had  no  power  to  leave  his  money."  So 
that,  apparently,  he  supposed  he  had,  as  a  mi« 
nor,  power  to  give,  by  way  of  donation,  the  few 
personal  articles  that  belonged  to  him,  but  not 
to  make  a  will. 

The  evidence  seems  all  to  bear  the  same  sort 
of  construction.  There  is  no  person  about  the 
deceased  who  ever  heard  he  had  made,  or  had 
expressed  any  wish  or  intention  to  make,  a 
will,  or  that  Mr.  Whitmore  was  to  be  sent  for 
for  the  purpose  of  assisting  him  in  makings  one. 
Mrs.  Daines'  own  witnesses  speak  to  that  effect. 
His  own  medical  attendant,  Mr.  Wilson,  never 
heard  him  say  any  thing  about  a  wilL  Dr. 
Brown  never  heard  him  say  any  thing  about  a 
will ;  nor  did  the  Rev.  Mr.  Uhthoff.  Even  the 
brother,  John  Daines,  never  heard  him  say  any 
thing  about  a  will ;  ^^  he  was  not  aware,  he  says, 
''  that  a  minor  could  make  a  will."  The  deceased 
had  many  confidential  friends  and  attendants 
about  him  during  the  latter  part  of  his  life,  but 
there  are  none  of  them  brought  forward  to  show 
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that  the  deceased  had  it  ever  in  his  contempla- 
tion  to  make  a  wilL 

If,  however,  he  sent  for  Mr.  Whitmore  to  make 
a  will,  or  had  any  intention  or  inclination  what- 
ever to  do  such  an  act  himself,  it  does  seem 
very  extraordinary,  I  think,  that  it  never  came 
to  the  knowledge  of  any  person  whatever ;  bcr 
cause  the  production  of  this  maid-servant,  four- 
teen years  afterwards,  and  the  pretended  decla- 
ration by  Mrs.  Daines  to  her  brother,  I  cannot 
admit  as  proof  of  any  intention  of  a  testamen- 
tary act  in  the  mind  of  the  deceased  at  the 
period  in  question.  What  was  the  conduct  of 
Mrs.  Daines  herself  ?  She  did  not  on  the 
death  of  the  deceased  produce  this  instrument 
and  take  probate  of  it ;  she  kept  possession  of 
these  articles,  as  she  would  do  under  a  gift 
made  to  her  in  the  lifetime  of  the  deceased ; 
but  she  never  came  forward  at  all  to  prove  this 
instrument  as  a  testamentary  act ;  she  brought 
an  action  against  the  executors  of  the  father's 
will  for  her  expenditure ;  she  filed  a  bill  against 
them  for  the  same  purpose ;  which  bill,  in  the 
year  1816,  was  dismissed  with  costs;  not  merely 
upon  the  ground,  as  pleaded,  that  she  had  not 
funds  to  go  on  with  the  suit,  but  ''  because  the 
"  Attorney  General  was  not  made  a  party  to  the 
''  suit,  Robert  Spink  Newson  having  died  a  bas- 
''  tard  and  intestate."  That  is  the  reason  ash 
signed  by  counsel,  (a)     Still  this  instrument 

(a)  Mr.  Cnfttude,  formerly  employed  as  solicitor  for  Afrii,  The  answer  to 
Mary  Dames,  upon  kbe  iMi  iaterro^tory,  amwered  :—**  Tlw  2^^^°^^^ 
'*  respondent  did  take  the  opinioD  of  coitnsel  through  his  agent,  to  the  point  on 
•^  upon  the  bill  m  Chancery  filed  on  behalf  of  Mary  Daines,  7"''^}^*tP^^ 
'*  and  the  counsel,  Mr.  Wingfeld,  did  gi^e  his  opmoD,  that  wai  prodooed, 
"  the  bill  was  defective,  by  reason  that  the  Attorney  General  ]*  •dmUsible, 

*'  *'  though  he  gain- 

ed hia  informatioD  aa  solicitor. 
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was  not  produced  as  a  will,  though  it  would  at 
once  have  removed  that  difficulty:  for  Mrs. 
Daines  had  only  to  obtain  probate  of  the  paper 
as  a  will,  and  that  would  have  entirely  removed 
out  of  the  cause  the  necessity  of  the  Crown  be- 
ing made  a  party,  and  made  her  the  proper  party 
to  sue. 


a 


<« 


t< 


**  had  not  been  made  a  party  thereto.  It  appears  to  the  depo- 
'*  nent,  from  that  opinion,  to  have  been  considered  necessary, 
*'  in  order  to  protect  the  rights  of  the  Crown  in  that  moiety  of 
*'  the  personal  estate  of  Robert  Spink  the  elder,  to  which  his 
**  son  Robert,  had  he  lived,  would  have  been  entitled,  that  the 
''  Attorney  General  should  be  a  party,  as  representing  the  inte- 
"  rest  of  the  Crown  in  that  moiety,  in  consequence  of  Robert 
*'  Spink  the  younger  having  died  intestate,  a  bachelor  and  ille- 
"  gitimate.  Mr.  Wingfield  also  gave  it  as  his  opinion,  that  the 
''  testator's  heir  at  law  should  be  a  party  to  the  bill  if  the  plain- 
'*  tiff  was  not  so ;  and  also  that  the  persons  to  whom  the  pro- 
perty would  go  in  the  event  of  the  plaintiff,  John  Exeter 
Edward  Spink,  dying  before  he  should  attain  twenty-one 
years  of  age,  should  also  be  parties  ;  and  that  the  bill  should 
"  therefore  be  amended  in  those  respects/' 

The  above  answer  was  objected  to  on  behalf  of  Mrs.  Daines, 
as  being  the  evidence  of  her  solidtor,  and  as  purporting  to 
give  the  effect,  or  the  witness'  opinion  of  the  effect,  of  a  writ- 
ten document  without  producing  it. 

Per  Curiam. 
I  think  this  evidence  is  admissible.  It  was  pleaded  by  Mrs. 
Daines, — and  Mr.  Cufaude  was  produced,  for  the  purpose  of 
proving, — that  the  plaintiff  had  not  funds  enough  to  go  on  with 
the  prosecution  of  the  bill  she  had  filed.  On  cross-examina- 
tion, Mr.  Cufaude  (being  examined  to  that  particular  fact) 
admits  that  it  was  dismissed,  not  for  the  want  of  funds,  but 
parties.  I  think  the  question  to  the  attorney  being  limited  to 
that  particular  point,  the  Court  cannot  allow  the  objection  to 
the  answer.  *  If  an  objection  were  made  to  any  part  of  the 
interrogatories  that  went  not  to  the  point  on  which  he  was  ex- 
amined in  chief,  the  Court  would  sustain  it. 


•  Vaillant  r.  Dodemead,  2  Atk.  524. 
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In  the  year  1828,  after  the  younger  brother 
became  of  age,  a  new  bill  was  filed  in  the  Exche- 
quer against  the  executors  of  the  father,  and 
against  the  son  John,  and  against  the  Attorney 
General,  for  the  annuity  and  account ;  but  still 
in  that  bill  there  was  no  mention  whatever  of  this 
instrument  as  a  will;  but,  in  consequence  of 
some  doubts  raised  in  the  course  of  discussion 
upon  that  bill,  whether  John  was  entitled  to  the 
whole  of  the  father's  residue — then  this  paper 
was  for  the  first  time  brought  forward,  and,  in 
June  1828,  Mrs.  Daines  took  probate  of  it  as 
imiversal  legatee :  she  did  not  however  call  on 
the  Crown,  but  took  it  out  in  common  form ; 
the  paper  having  been  examined,  the  adminis- 
tration was  called  in. 

These  are  material  circumstances  in  this 
case.  On  looking  to  all  these  circumstances — 
looking  first  to  the  circumstance  that  the  paper 
upon  the  face  of  it  is  not  testamentary,  but  ra- 
ther that  it  is  a  declaration  of  a  donatio  inter 
vivos  per  verba  de  pnesenti — that  it  lies  upon  the 
party  setting  up  such  a  paper  to  prove  that  it 
was  intended  to  be  testamentary,  to  take  efiect 
after  death,  and  to  be  consummated  by  that 
event :  considering  that  this  burthen  of  proof  is 
not  lessened  by  its  being  the  act  of  a  minor,  nor 
by  the  circumstance  that  it  might  have  the  efiect 
(if  it  be  considered  as  a  testamentary  paper)  of 
depriving  the  legitimate  son  of  the  father  of  this 
property,  and  that  it  would  act  quite  contrary 
to  the  intention  of  any  of  the  parties,  I  am  of 
opinion  that  Mrs.  Daines  has  not  only  failed  in 
proving  that  this  was  intended  to  be  a  will,  but 
I  think  that  the  inference  from  the  evidence  is 
that  the  instrument  was  drawn  up  to  be,  that 
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which  on  its  face  it  purports  to  be,  namely,  a 
declaration  of  a  gift  inter  vivos  made  in  conse- 
quence of  the  dispute  between  Mrs.  Daines  and 
the  executors  of  the  deceased's  father  respect- 
ing the  gift  alleged  to  have  been  made  by  him 
to  Mrs.  Daines  in  his  lifetime,  but  in  proof  of 
which  Mrs.  Daines  had  neither  paper  nor  wit- 
nesses to  produce.  The  deceased  and  his  friend 
Mr.  Whitmore  therefore  determined  that  she 
should  have  a  paper  of  this  description  to  show 
that  the  deceased  had  given  her  those  articles 
during  his  lifetime. 

This  is  the  result  I  think  of  the  evidence  upon 
this  instrument  with  respect  to  the  intention  of 
the  deceased,  and  therefore  I  am  of  opinion  that 
Mrs.  Daines  is  not  entitled  to  this  property, 
but  that  the  deceased,  Robert  Spink  Newson, 
has  died  intestate,  and  I  direct  the  administra- 
tion, granted  to  Mrs.  Daines,  to  be  revoked, 
and  decree  administration  to  the  nominees  of 
the  Crown. 


On  an  application  for  costs  out  of  the  estate, 
the  King's  Advocate  said,  the  Court  had  no 
power  to  graqt  them  ;  but  that  the  Crown  would 
not  object. 


Per  Curiam. 
The  party  must  be  left  to  the  liberality  of 
the  Crown. 
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On  Admission  of  an  Allegation.  4th8«Mion. 

This    was    a    cause   of  proving   the  will    of  a  win  of  a  /mm 
Mrs.  Robinson ;  it  was  dated  on  the  27th  of  dunog  marriage 
June  1807,  and  was  made  during  coverture,  in  mett' i."l^*rV- 
virtue  of  certain  powers  vested  in  her  under  a  J^J^jJ^  ^l 
bond  executed  by  her  husband  in  contemplation  ho^buid. 
of  marriage.    The  will  contained  no  appoint- 
ment of  executor,  nor  residuary  legatee;  and 
was  not  republished  after  the  husband's  death  ; 
it  was  propounded  by  a  legatee,  and  opposed 
by  a  second  cousin — one  of  the  next  of  kin. 
The  substance  of  the  allegation  is  set  forth  in 
the  judgment. 

Lnishington  in  support  of  the  allegation. 

Phillimore  contr^. 

Judgment. 
Sir  John  Nicholl. 

This  allegation  pleads  in  substance,  ''  that  Do- 
rothy Robinson,  the  deceased,  married  in  1785 
William  Robinson,  who  died  in  1819:  she  sur- 
vived her  husband  about  a  year  and  died  on  the 
18th  of  February  1820,  leaving  some  second 
cousins  of  whom  Robert  M orwan  is  one ;  that  a 
settlement  was  executed  before  her  marriage 
giving  her  the  power  to  dispose  of  700/."  This 
settlement  is  in  effect,  that,  "  if  the  wife  dies 
''  before  the  husband,  the  sum  of  700/.  is  to  be 
'^  paid  on  his  death  to  such  persons  as  she  by 
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"will,  notwithstanding  coverture,  shall  direct: 
**  if  she  survives  him  then  the  700/.  are  to  be 
"  paid  to  her  to  be  disposed  of  at  her  will  and 
"  pleasure  ;"  so  that  there  were  two  events  con- 
templated— in  the  one  of  her  husband  surviv- 
ing, she  might  dispose  of  this  money  by  will, — 
in  the  other,  of  her  surviving  him,  the  money 
would  become  her  property  absolutely.  The  al- 
legation further  pleads :  '*  that  the  deceased  in- 
"  tending  to  dispose  of  all  property  to  which  she 
"  was  entitled  under  the  bond  of  her  husband, 
"  dated  the  4th  of  April  1785,  and  of  all  other 
"  estate  and  effects  over  which  she  had  a 
*'  power  of  disposition  ;  executed  a  will  on 
"  the  27th  of  June  1807  :"  by  that  will  she 
provided  for  the  disposition  of  this  money  af- 
ter the.  death  of  her  husband:  she  gave  him 
the  700/.  for  life ;  but  after  his  death  she  be- 
queathed over  certain  legacies.  The  allegation 
then  proceeds  :  **  that  her  husband,  by  his  will, 
"  dated  in  April  1816,  added  to  his  wife's  pro- 
"  vision,  by  directing  that  the  annuity  of  25/. 
"  secured'  to  her  by  marriage  settlement,  was 
"to  be  increased  to  50/.  ('  as  she  has  dis 
"  posed  of  her  principal  money  by  her  will,')  to 
"  be  paid  from  the  time  of  his  decease,  to  his 
"  daughter  Alice  and  her  husband,  for  the  main- 
"  tenance  of  the  deceased,  if  she  continues  to 
"  reside  with  them :  or  more  at  the  discretion  of 
**  his  trustees." 

Here,  then,  the  husband  provides  for  his 
wife,  the  deceased,  surviving  him  :  he  recognizes 
her  will  as  having  disposed  of  the  700/.,  and  he 
seems  to  refer  to  what  is  pleaded  to  have  been 
her  then  state  of  incapacity,  for  the  allegation 
sets  forth,  "  that  the  deceased,  for  several  years. 
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"  before  the  death  of  her  husband,  was  in  a 
*'  state  of  imbecility ;  and  was  incapable  of  re- 
<<  cognizing  the  will  after  his  death." 

Why  then  is  the  fact  that  she  survived  her 
husband  to  revoke  that  will  ?  There  is  no  change 
of  condition :  she  was  testable  when  she  made 
the  will  and  when  she  died — both  under  the 
settlement  and  under  her  husband's  will — there 
is  no  alteration  of  circumstances  from  which  an 
intention  to  revoke  can  be  presumed.  She  has 
provided  for  the  death  of  her  husband :  it  is  on 
the  event  of  his  death  that  the  legacies  are 
given.  In  his  lifetime  she  had  the  power  of 
disposing  of  the  700/.  notwithstanding  cover- 
ture ;  on  her  surviving  him,  the  700/.  absolutely 
vested  in  her  and  became  her  property  dispose- 
able  at  her  pleasure  :  and  her  will  having  dis- 
posed of  it  in  the  event  of  the  husband's  death, 
I  can  see  no  reason  nor  principle  why  the  will 
should  become  invalid  or  be  revoked.  There  is 
no  rule  of  law,  of  which  I  am  aware,  that  holds 
a  will  validly  made  during  coverture  to  become 
invalid  merely  by  reason  of  the  husband's  death* 
The  case  of  Stevens  v.  Bagwell,  (a)  cited  in  the 
argument  for  the  next  of  kin,  is,  as  far  as  it  goes, 
directly  the  other  way :  for  there  the  will  was 
made  during  coverture,  and  the  husband  died 
before  the  wife,  yet  the  will  was  valid.  Where 
a  will  is  made  before  marriage  and  the  wife  sur- 
vives the  husband,  in  order  to  render  such  a 
will  valid  there  must  be  something  of  a  re- 
publication, because  there  the  intermediate  mar- 
riage has  revoked  the  will,  and  has  transferred 
all  the  property.    That  is  an  intelligible  princi- 
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pie,  (a)  So  a  will  made  daring  coverture  where 
there  is  no  power  under  settlement  to  make  a 
will,  but  a  mere  revocable  assent,  on  the  part  of 
the  husband,  to  her  disposing  of  her  chattels 
real,  or  choses  in  action,  and  property  acquired 
after  his  death,  may  require  something  in  the 
nature  of  a  republication,  (b)  because  she  was 
not  testable  when  the  will  was  made,  and  she 
could  derive  no  power  from  him  beyond  the  ex- 
tent of  his  interest  in  the  effects  of  which  her 
will  purports  to  dispo^  :  but  in  the  present  case» 
I  can  see  no  principle  or  presumption  of  law  on 
which  this  will  was  revoked :  and  on  the  ground 
already  stated,  I  am  of  opinion  that  it  remained 
valid  softer  the  husband's  death,  and  I  therefore 
admit  the  allegation,  (c) 


Note.  It  having  been  agreed  between  the 
parties  that  the  case  should  be  determined  by 
the  admission  or  rejection  of  the  allegation,  the 
suit  here  dropped  ;  and  administration  (with  the 
will  annexed)  limited  to  the  property  of  which  the 
deceased  had  a  right  to  dispose,  and  had  dis- 
posed of  by  her  will. 

Costs  were  decreed  out  of  the  estate. 


(a)  '*  This  is  a  ^ill  made  before  marriage;  aDd,  as  to  that 
**  point,  it  is  extremely  clear  that  no  will  made  by  a  feme 
**  covert  can  bind  after  marriage;  because  it  is  contrary  to  the 
"  nature  of  the  instrument,  which  ^must  be  ambulatory  during 
*'  the  life  of  the  testatrix,  and  as  by  marriage  she  disables  her* 
'*  self  from  making  any  other  will,  the  instrument  ceases  to  be 
''of  that  sort,  and  must  be  void.  "-^  Per  Lord  Thurlow,  in 
Hodsden  v.  Lloyd,  2  B.  C.  C.  644. 

(h)  See  Miller  and  Ross  v.  Brown,  Vol.  IL  209. 
•  (c)  See  Dingwall  y.  Askew»  1  Cox,  427.     Doe,  on  demise  of 
Collins,  V.  Weller,  7  T.  R.  478. 
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Nicholas,  Baron  Trimlestown,  of  his  last  will,  An  aamiMsira- 
dated  the  8th  of  December  1812,  named  John  aoDexed.obuio- 
O'Shee  and  Henry  Eustace,  executors,  and  his  ent^edhi^e^ 
wife.  Lady  Trimlestown,  residuary  legatee.     In  JJ|i*^;uMtolhe 
June  1813,  Mr.  O'Shee  proved  the  will  in  the  «*? ene  pwty. 
Prerogative  Court  of  Armagh ;  he  died  in  the  wui  was  in  soit 
beginning  of  1815,  and  on  the  renunciation  of  ^o^^^^m* 
the  surviving  executor.  Lady  Trimlestown  took  —  "'®!'?^'  *» 
letters  of   administration   in    the   Prerogative  obtained,  and 
Court  of  Canterbury,  with  the  will  annexed,  as  demntdin^he 
residuary  legatee,  (a)  Sifiai"p>rt 

On  the  14th  of  July  1829,  a  decree  was  di-  '^**- 
rected  to  issue  against  Lady  Trimlestown  to 
bring  in  thci  administration,  and  show  cause 
why  it  should  not  be  revoked.  An  appearance 
being  given  to  that  decree,  an  act  on  petition 
was  entered  into  on  both  sides,  when  on  behalf 
of  Lord  Trimlestown  it  was  alleged : — "  that  the 
deceased  died  on  the  17th  of  April  1813,  aged 
87,  leaving  a  widow,  and  (by  a  former  marriage) 
<me  son — ^the  present  Lord,  and  one  daughter ; 
and  that  he  was  domiciled  in,  and  died  in  Ire- 
land ;  that  on  the  9th  of  June  1813,  probate  of 

(a)  A  eovMl  bad  been  entered,  on  the  part  of  Lord  Trimles- 
town»  in  the  reg;istry  of  the  Prerogative  Court  of  Canterbury, 
but  an  administration  pendente  lite  having  been  granted,  by 
the  Prerogative  Court  of  Armagh,  to  the  nominee  of  Lord 
Trimlestown,  it  had  not,  since  the  2eth  of  November,  1825, 
been  renewed. 

r2 


Teimlestown 

V. 
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1830.      his  will,   dated    8th  of  December   1812,  was 

Hilary      granted,  in  common  form,  by  the  Prerogative 

b'dI'       Court  of  Annagh,  to  John  O'Shee,  one  of  the 

executors  ;  that  in  September  1813,  Lord  Trim- 

lestown  commenced  a  suit  in  that  court,  why 

TE1-LE.T0WN.  ^j^^  ^i^  gj^^^,^  ^^^  ^^  declared  null  and  void." 

[The  petition  then  detailed  the  proceedings  in 
that  cause.]  "  That  various  suits  were  insti- 
"  tuted  in  the  Court  of  Chancery  in  Ireland  by 
"  Lady  Trimlestown,  and  by  the  deceased's 
'^daughter,  to  establish  the  will  of  1812  as  to 
*^  the  real  estates,  and  Lord  Trimlestown  also 
''  filed  a  bill  in  the  same  Court  to  set  aside  the 
''  will  as  fraudulently  obtained ;  that  the  Court 
^'  directed  an  issue  to  be  tried  in  the  King's 
''  Bench  in  Ireland,  whether  the  alleged  will 
''was  in  fact  the  will  of  the  deceased  or  not; 
''  that  the  trial  came  on  in  June  1818,  before  a 
''  special  jury,  and  after  lasting  seventeen  days 
**  a  juror  was  withdrawn  by  consent,  and  there 
"was  no  verdict:  that  in  February  1819  the 
"  same  issue  came  on  for  hearing  in  the  Com- 
"  mon  Pleas,  where,  after  a  trial  of  twelve  days, 
"  there  was  a  verdict  against  the  will :  that  va- 
"  rious  proceedings  have  since  been  had  by  ap- 
"  peal  to  the  House  of  Lords,  and  that  the  suits 
"  still  remain  undetermined.  That,  notwith- 
"  standing  the  opposition  of  Lady  Trimlestown 
"  an  administration,  pendente  lite^  was  on  4th  of 
"September  1819,  granted  to  the  nominee  of 
' '  Lord  Trimlestown  under  condition  of  his  not  dis- 
"  turbing  Lady  Trimlestown  in  the  possession  of 
"  the  family  plate  and  furniture,  and  produce  of 
"  the  stock  at  Turvey,  she  giving  an  inventory 
"  and  security  as  to  the  same,  and  that  the  said 
"  administration  is  still  in  force.    That  in  1822, 
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**  Lady  Trimlestown  filed  a  bill  in  the  Court  of  i^^- 
*'  Chancery  in  England  against  Lord  Trimles-  Hilary 
•*  town  and  others  claiming  to  be  entitled  under      b/.dIi'. 

"  the  deceased's  will  to  a  large  sum  of  money       

*'  awarded  to  Lord  Trimlestown  by  the  Commis-  '^■'"^^~^" 

"  sioners  for  the  liquidation  of  the  claims  of  trimleitowji. 

**  British  subjects    for  estates    confiscated  in 

**  France ;  that  the  said  suit  is  now  depending 

''  in  that  Court ;  that  on  the  25th  of  June  1829, 

"  administration,  with  the  will  of  December  1812, 

"  was  taken  in  the  Prerogative  Court  of  Can- 

"  terbury  by  Lady  Trimlestown,  as  residuary 

•*  legatee,   the  surviving  executor  having   re- 

**  nounced."     The  petition  concluded  with  a 

prayer,  *^  that  the  administration  should  be  de- 

"  clared  void,  and  Lady  Trimlestown  condemn- 

"  ed  in  costs." 

For  Lady  Trimlestown,  it  was  alleged,  "  that 
"  in  the  cause  depending  in  the  Prerogative 
**  Court  of  Armagh,  publication  of  the  evidence 
^^  having  passed,  an  exceptive  allegation,  ofiered 
**  by  Lord  Trimlestown  was,  on  the  13th  of 
"  October,  1827,  rejected  by  the  Court ;  that  an 
"  appeal — thereupon  asserted — had  not  been 
**  further  prosecuted  than  by  a  service  of  the  in- 
**  hibition .  That  the  Lord  Chancellor  of  Ireland 
"  having  refused  to  set  aside  the  verdict  of  the 
**  Jury  in  the  Common  Pleas,  in  February,  1819, 
**  an  appeal  was  made  to  the  House  of  Lords, 
"  when  the  decree  was  reversed,  and  the  cause 
''  remitted;  but  that  since  the  14th  of  June, 
''  1827,  no  new  trial  had  taken  place ;  that  Lord 
"  Trimlestown  had  without  notice  to  Lady 
^*  Trimlestown  though  apprized  of  her  claim,  re- 
''  ceived  a  large  dividend  upon  the  sum  awarded 
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1830.  "  by  the  Commissioners,  and  issued  a  receipt 
Hilary  "  ^^^  ^^^  Same  as  executor  under  a  will  of  the 
B  !d1!'       "  deceased,  dated  in  July,  1805,  but  which  will 

"  has  not  been  propounded ;  that  in  August, 

TEiMLBBtowN  ..  jggg^  Lady  Trimlestown  filed  a  bill  in  the 
TRiMLESToww.  "  Court  of  Chauccry  in  England,  praying  an 

"  account  of  all  sums  of  money,  or  rentes  per- 
*'  petuelles  of  France  awarded  to  Lord  T. :  and 
"  that  the  right  and  interest  of  Lady  T.  as  the 
"  widow  and  residuary  legatee,  might  be  ascer- 
''  tained  and  secured :  that  an  injunction  issued 
*'  to  the  Commissioners,  who  have,  in  conse- 
"  quence  thereof,  paid  several  sums  into  the 
**  hands  of  the  Accountant  General,  subject  to 
'*  the  further  order  of  the  Court  in  the  said 
"  cause  ;  that  in  May,  1829,  Lord  T.  served  a 
"  notice  of  motion  for  the  purpose  of  dissolving 
''  the  injunction,  and  that  the  fhnds  might  be 
*'  transferred  to  him ;  and  Lady  T.  being  ad- 
"  vised  that  she  could  not  safely  proceed  to  a 
*'  hearing  without  a  representation  to  the  de- 
*'  ceased  in  this  Court,  and  the  caveat,  entered 
*'  by  Lord  T.,  not  having  been  renewed  since 
**  the  26th  of  November,  1825,  she  obtained  let- 
''  ters  of  administration  :  that  the  motion  made 
"  by  Lord  T.  was  refused.  That  if  the  admi- 
''  nistration  were  revoked,  Lord  T.  might  renew 
^'  his  application  with  success,  and  deprive  her 
^^  of  all  beneficial  interest  in  the  fund  to  which 
"  shd  would  be  entitled  under  the  will  of  the  8th 
**  of  December,  1812,  if  the  same  were  estab- 
**  lished,  and  that,  if  established,  the  administra- 
'*  tion  is  valid ;"  wherefore  it  was  prayed  that 
the  letters  of  administration  might  be  retained 
in  the  registry,  and  not  revoked. 


Trimlestown 
Trimlbstowm. 
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To  this  answer  there  was  a  rejoinder,  which,       ^Q^^- 
— after  entering  into  some  explanations  respect-      huary 
ing  the  several  suits,  between  the  parties,  at      J-^.dIt. 
law  and  in  equity,  and,  alleging  "  that  they  were 
impeded  by  Lady  T.  not  delivering  her  case  in 
the  Delegates,  nor  paying  certain  costs  ordered 
by  the  Lord  Chancellor  of  Ireland ;  and  that  the 
claim  upon  the  money  awarded  by  the  Commis- 
sioners was  not  made  in  due  time,  and  that  the 
claim  of  Lord  T.  was  preferred  as  the  seul  heritier 
of  his  late  father,  and  not  under  any  will,  and 
that  the  receipt  for  the  orders  for  the  dividends 
had  been   signed  by  him  in  blank,  and  were 
without  his  knowledge  filled  up  by  the  Clerk  of 
the  Commissioners,  describing  him  as  executor," 
— concluded  with  the  original  prayer. 

liushington  for  Lord  Trimlestown. 

The  King's  Advocate  and  Addams  contr^. 

Judgment. 

Sm  John  Nicholl. 

In  this  case  administration  with  the  will  an- 
nexed was  taken  in  this  Court  by  Lady  Trimles- 
town, and  yet  it  is  admitted  that  the  will  was 
at  the  time  in  suit  in  various  Courts  in  Ireland : 
and  it  cannot  be  denied  that  this  administration 
was  surreptitiously  obtained.  The  deceased  was 
domiciled  in  and  a  Peer  of  Ireland.  The  Irish 
Courts  then  were  the  proper  tribunals  to  try  the 
validity  of  his  will.  How  the  proceedings  have 
been  there  carried  on  is  not  a  fit  question  for 
this  Court.  It  cannot  examine  whether  the  party 
was  right  or  wrong,  whether  he  has  unneces- 
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1830.  sarily  protracted  the  suit  or  not ;  —  the  only 
Hilary  question  is,  whether  the  administration  should 
B*i)l'.      ^  revoked.     The  taking  of  an  administration 

with  a  will  annexed,  which  will  was  in  litiga- 

trimlmtoww  ^^^^  jgj^  ^^  least,  practising  a  deception  upon 
TaiiiLESTowK.  tii^  CJourt.     During  the  proceedings  in  Ireland, 

Lady  Trimlestown,  it  appears,  had  obtained  an 
injunction  from  the  Ck>urt  of  Chancery  in  Eng- 
land against  the  transfer  of  certain  funds  to 
Lord  Trimlestown,  and,  on  the  suggestion  that 
there  had  been  on  the  part  of  Lord  Trimlestown 
an  endeavour  to  get  the  injunction  dissolved, 
comes  here  for  an  administration,  as  if  this  Ck>urt 
could  decide  whether  the  injunction  was  pro- 
per to  be  dissolved  or  not.  The  administra- 
tion too  was  obtained,  after  knowledge  that  a 
caveat  had  been  entered  which  was  never 
warned;  and  that  caveat  having  expired,  this 
administration  was  taken  without  giving  any 
notice  to  the  other  party.  At  least  then  it  was 
obtained,  to  use  a  tender  expression,  irregularly, 
and  the  party  when  ordered  to  bring  it  in,  resists 
that  order  by  entering  into  a  long  petition.  I 
am  bound  to  revoke  and  declare  this  adminis- 
tration void ;  and,  as  there  is  no  ground  for  da- 
fending  the  application,  I  must  condemn  the 
party  in  the  costs  of  this  petition. 

Petition  rejected. 
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RICHARDSON    AND    LANG   V.    BARRY. 

1030. 


^^      n  A'^-  EaitbrTbrh, 

Un  Jretition.  ^^a  SM«imi. 


This  was  a  cause  of  bringing  into  the  registry  DeoMted  imt- 
the  letters  of  administration  with  the  will  an-  {"^t'JJ^  * 
nexed  (dated  the  16th  of  June  1824)  of  William  power  to  dii- 
Barry  heretofore  granted  to  the  residuary  lega-  effeou  bj  •  wui 
tee,  the  father  of  the  deceased,  and  of  accepting  X,^!^^,^^ 
an  administration  with  the  said  will,  together  jwiuii  revoked 

'         C9  bj  a  tabseqaent 

with  an  asserted  will,  dated  the  2nd  of  October  win  ooataioisg 
1821,  as  together  containing  the  will  of  the  Mto^XuMr 
deceased.  The  cause  was  promoted  by  the  exe-  Jout^^Stdj 
cutorsof  the  will  of  J  821,  who  were  also  trus-  VT'^'V?"' 

Ill  the  dwpowtioo 

tees  under  a  deed  of  settlement  dated  the  10th  intended  by  the 

i*   A  .    « ^^^  deoeaied  beinc 

of  August  1820.  therebj  coa- 

The  petition  in  substance,  alleged  "  that  the  ^"^^  '^^^' 
'deceased,  William  Barry,  in  1820  invested 
"  10,000/.  navy  five  per  cents,  in  trustees  to  pay 
^'  him  the  dividends  for  life,  then  in  trust  for 
''  such  person  or  persons  as  he  by  his  last  will 
"  in  writing,  or  by  any  writing  purporting  to  be 
^*  or  being  in  the  nature  of  his  last  will,  or  any 
^'  codicil  or  codicils  thereto  to  be  by  him  signed 
''  and  published  in  the  presence  of  and  attested 
''  by  two  or  more  credible  witnesses,  should  di- 
'*  rect ;  and,  in  default  of  such  direction,  or  so 
''far  as  any  such  appointment  if  incomplete 
''  should  not  extend,  then  in  trust  for  such  pur- 
*'  poses  as  therein  expressed  and  declared :  that 
''  on  the  2d  of  October  182 1  he  made  a  will,  ap- 
''  pointing  the  trustees  executors  under  it ;  and 
''  that  this  will  was  duly  attested  by  two  wit- 
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^QgQ-       **  nesses ;  that  on   the  16th  of  June  1824  he 

EA8TER  Term,  "  made  another  will,  but  attested  by  one  witness 
2nd  sesgioD.    a  ^j^jy^  ^j^^  ^j^^j  jj^  j^jy  J324  without  haviug 

RiisHARDsoN    "  altered  or  revoked  his  will  of  1821  so  far  as 
AND  Lang     ,,  elated  to  the  trust  fond/' 
Barry.  jj  ^g^  auswered — "  that  in  June  1824  he  exe- 

"  cuted  a  will,  whereby  after  referring  to  the 
"  provision  of  the  deed  of  trust  with  respect  to 
''  the  10,000/.  he  left  the  same  to  be  disposed  of 
''  by  the  said  deed,  and  by  his  said  last  will  be- 
"  queathed  the  rest  of  his  property,  and  ap- 
"  pointed  his  brother  sole  executor  (who  re- 
**  nounced) ;  and,  revoking  all  former  wills  by 
''  the  said  will,  declared  the  same  to  be  ^  his 
"  only  last  will ;'  and  that  therefore  the  Court 
''  would  confirm  the  letters  of  administration 
''  heretofore  granted  to  the  deceased's  father." 

Lushington  and  Addams  for  the  executors  atid 
trustees. 

This  Court  is  always  anxious  to  enable  a  ' 
party  to  have  the  benefit  of  a  construction  of  a 
testamentary  paper  by  the  Court  of  Chancery  : 
and  that  Court,  before  it  will  decide  tipon  •  an 
instrument,  invariably  requires,  if  in  the  nature 
of  a  will,  that  it  should  first  be  proved  in  the 
Ecclesiastical  Court,  (a)  The  question  to  bcj 
decided  in  Chancery  will  be,  whether  the  pro- 
perty is  available  for  the  deceased's  debts.  Our 
prayer  is  that  probate  may  be  granted  of  the 
will  of  1824  and  of  so  much  of  the  will  of  1821 
as  is  limited  to  an  execution  of  the  power,  as 
together  containing  the  deceased's  will.    That 

(o)  Ross  V.  Ewer,  3  Atk.  1^.  866. 
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seems  to  us  the  proper  course :  for  the  latter       ^^^• 
will,  heing  only  attested  by  one  witness,  cannot  bawbrterm, 
operate  on  the  settled  property,  nor  revoke  the   ^'^  swum. 
former  will  as  far  as  it  applies  to  that  property,  richabmon 

'^'^  '^     ^       ^         anbLano 


The  King's  Advocate  and  NickoU  contr^. 

The  question  is,  whether  two  inconsistent  wills 
formally  drawn  up,  regularly  and  duly  executed 
to  carry  personalty,  each,  as  far  as  the  inten- 
tion and  belief  of  the  deceased  go,  complete, 
and  distinct  and  independent  in  all  its  parts 
and  dispositions,  can  be  taken  together.  The 
will  of  1821  has  no  clause  of  revocation,  but  the 
latter  will  has.  A  power,  created  by  a  man 
in  limitation  of  his  own  rights,  is  to  be  con- 
strued less  strictly  against  him.  The  Courts 
follow  a  clear  expression  of  intention,  when  the 
donor  and  donee  are  the  same.  Supposing  no 
prior  existing  operative  instrument,  if  the  latter 
will  purported  to  make  an  appointment  of  trust 
money,  equity  would  supply  a  defective  exe- 
cution. .  Sayle  v.  Freeland.  (a)  A  will  and  a 
paper  purporting  to  be  a  will,  are  synonymous. 
Longford  ▼•.  Eyre,  (b)  If  a  power  is  to  be 
executed  by  a  will,  or  paper  purporting  to 
be  a  will,  such  paper  must  have  all  the  pro- 
perties of  a  will :  inter  alia,  it  must  be  re- 
vocable and  by  the  same  means  as  other  wills : 
and  herein  >  differs  from  a  power  under  a  deed. 
Sugden  on  Powers,  315.  329-.W.  The  settle- 
ment enjoins  two  requisites  for  an  instrument 
to  convey  away  the  10,0002.  different  from  the 
provisions  of  the  settlement.      1st,  That  the 

(a)  3  Vetttris,  350.  {b)  1  P.  Wms.  740. 


V. 

Barry. 
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2Dd  Se«sioD. 

Richardson 
AND  Lano 

V. 

Barry. 


1830.      disposition  should  be  by  last  will:    2d,  That 
Easter  Term,  ^^  ^U  should  be  executed  in  the  presence  of 

two  witnesses.  Here,  one  is  the  last  will,  but 
attested  by  one  witness ;  the  other  is  attested 
by  two  witnesses,  but  is  not  the  last  will.  Nei- 
ther, therefore,  is  a  due  compliance  with  the 
settlement.  Then,  as  there  is  no  appointment 
or  direction  by  will,  the  money  must  pass  under 
the  settlement, — it  must  pass  as  provided  for  in 
default  of  an  appointment.  This  is  the  express 
intention  of  the  will  of  1824.  **  I  will  and  direct 
"  that  the  same,  (viz.  the  10,000/.)  be  held  by 
'^  my  trustees  for  the  same  ends,  intents,  and 
^^  purposes  as  are  expressed  and  declared  in  the 
'^  said  indenture  of  the  10th  of  August  1820." 
This  is  no  substantive  disposition,  but  a  mere 
declaration  that  he  had  no  intention  to  appoint : 
but  it  is  not  necessary  to  rely  upon  this ;  there 
is  a  positive  revocation. 

The  same  formalities  are  not  required  for  re- 
vocation as  for  execution.  Between  the  statutes 
of  wills  (a)  and  the  statute  of  frauds,  (b)  wills  in 
writing  could  be  revoked  by  parol.  Cranvel  v. 
Saunders,  (c)  Under  sections  5&  6  of  the  statute 
of  frauds,  what  is  requisite  for  the  execution  of  a 
will  is  different  from  what  is  requisite  for  its 
revocation;  a  writing  signed  in  the  presence 
of  three  witnesses,  but  not  attested  in  the  pre- 
sence of  the  testator,  might  revoke,  though  it 
could  not  dispose.  Other  revocations — as  can- 
cellation, burning,  tearing — are  effected  without 
any  witnesses.  The  12  Car.  2.  c.  24!  s.  8.  which 
allows  a  testamentary  appointment  of  guardians, 
requires  two  witnesses :  but  any  paper,  directly 

(a)  32 Hen.  8.  c.  37. ;  34&  35  Hen.  8.  c.  5. 

(b)  29  Car.  2.  c.  3.  (c)  Cro.  Jac.  497. 
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purporting  to  revoke,  unless  the  revocation  is       "i^^- 
expressly,  or  by  implication,  conditional  on  the  easter  tbrm, 
completion  of  a  new  disposition,  is  sufficient  to    *«*J«»«»»- 
revoke  a  previous  appointment  of  a  guardian,   Richardson 
made  in  conformity  with  the  provisions  of  that     ^^^^^^^ 
statute.     Ex-parte  Lord  Ilchester.  (a)    Here  the      ba»i»Y' 
paper  is  competent  to  effect  all  it  purports;  and  re- 
vokes the  former  disposition — not  by  a  new  and 
substantive  disposition  to  which  it  is  incompe- 
tent, but  by  express  and  positive  words.   A  Court 
of  probate — whose  object  is  to  follow  the  inten- 
tion of  a  testator — is  bound  to  look  with  jea- 
lousy at  an  attempt  to  throw  impediments  in  the 
way  of  a  free  disposition,  and  will  uphold  the 
doctrine,  that  testamentary  intentions  are  am- 
bulatory.   In  this  case,  the  first  intention  of  the 
testator  was  clearly  departed  from,  and  the  last 
explicitly  declared,  a  month  before  his  death, 
in  a  will  duly  executed  to  carry  personalty  ac- 
cording to  law,  by  a  person  capable,  under  ordi- 
nary circumstances,  to  execute  a  will.    This  is 
not  like  the  case  of  a  married  woman,  where  the 
power  is  the  foundation  of  the  will ;  but  here  a 
common  right  is  limited  by  the  act  of  the  party. 
The  settlement  is  to  be  construed  to  restrain,  a 
disposition  of  that  property  by  any  instrument 
other  than  a  will  executed  in  the  presence  of 
two  witnesses,  but  not  to  restrain  a  revocation, 
neither  expressly  nor  by  implication  forbidden 
by  the  settlement. 

This  revocation  is  not  subservient,  as  in 
Onions  v.  Tyrer,  (J)  to  a  new  disposition  in- 
valid by  reasons  either  intrinsic,  or  dehors^  but 
to  a  new  disposition,  valid  in  all  its  parts. 

(a)  7  Vesey,  348.        {h)  1  Peere  Wms.  343. 


354 


CASES    DETERMINED    IN    THE 


1880. 

Babtbr  Tbrk, 
2Dd  SenioD. 

Richardson 
AND  Lano 

9. 

Barry. 


Judgment. 

Sir  John  Nicholl. 

[After  shortly  stating  from  the  petition  the 
facts  of  the  case,  and  the  prayers  on  both  sides] 
—The  latter  instrument,  so  far  as  respects  per- 
sonal property,  is  a  completely  valid  will ;  and 
of  the  intention  of  the  testator  there  is  no  doubt : 
it  is  clear  that  he  intended  the  10,000/.  should 
pass  under  the  deed  of  trust ;  and  he  has  in- 
serted in  the  latter  will  an  express  revocatory 
clause :  the  former  paper,  therefore,  so  far  as 
respects  this  Court,  is  revoked  and  is  no  longer 
a  will.  How  can  this  Court  grant  probate  of  a 
former  paper  as  containing,  together  with  a 
complete  will — revoking  all  former  wills,  the 
will  of  the  deceased  ? 

It  is  true  that  the  statute  of  Frauds,  (29  Car. 
2.  c.  3.)j  has  declared,  that  certain  formalities 
are  necessary  to  revoke  a  will  of  lands;  but 
tihiere  is  no  clause  in  this  deed  referring  to  a  re- 
vocatory paper ;  the  deceased  has  imposed  upon 
himself  the  restriction  of  not  altering  the  dispo- 
sition of  the  deed  except  by  a  will  attested  by 
two  witnesses ;  but  he  has  not  imposed  upon 
himself  any  restriction  as  to  revoking  that  will 
in  the  way  in  which  a  will  of  personalty  may 
ordinarily  be  revoked.  The  will  of  1824  in  ex- 
press terms  revokes  all  former  wills,  and  de- 
clares that  he  reverts  to  the  disposition  of  the 
trust  deed.  I  am  of  opinion  that  the  right  to  do 
that  was  not  taken  from  him  ;  that  I  must  con- 
sider this  as  his  only  will,  and  that  no '  former 
will  exists,  and  that,  on  the  authorities  stated 
by  counsel,  other  Courts  would  hold  the  same 
principle.    If,  however^  the  former  paper  be 
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good  as  an  appointment,  the  party  must  resort       i®*>. 
to  other  jurisdictions,  but  I  am  of  opinion  that,  bastbr  tbrm, 
as  far  as  this  Court  is  concerned,  the  adminis-    *"^  *~"^- 
tratioa  with  the  will  of  1824  annexed  was  rightly  riohabdsom 
granted.  *"»^"' 

Barry. 


IN   THE   GOODS   OF    LADY    HATTON    FINCH. 


1830. 


10(h  Miroh. 


This  was  a  complaint  against  Frederick  Wil-  onoampi«ot 
liam  Pott,  respecting  his  account  for  passing,  in  tor,i>fanextor- 
common  form^    the    probate    of   a    will.     The  (S/'V  S) 
proctor  appeared  in  person,  and,  in  addition  to  pro^jJi" » ^L- 
the  contents  of  his  memorials  and  medical  cer-  "y"  form,  the 
tificate,  stated  (in  the  course  of  the  observations  to  the  Regis- 
of  the  Court)  that,  if  required,  he  was  ready  to  p^n^^'the  JJi- 
make  oath  that  the  charge,  complained  of,  was  SS/.tsi.^M?*^ 


not  conformable  to  his  usual  habit ;  and  that  he  The  coart 
had  been  in  practice  for  twenty  years,  during  ^tor  for  three 
which  period  only  one  of  his  bills,  before  the  bill  ^dei^tim 
under  consideration,  had  been  brought  to  the  |^i^*^;j!^,t 
notice  of  the  registrar  for  taxation.  timehiioondoot 

-  htd  beeD 

broaght  before 
T  the  Goort,  and  e 

Judgment.  .  medioii eeru- 

Sir  John  Nicholl.  X°!o  «u!S 

This  is  a  complaint  laid  before  the  Court  against  ^  ^wintu, 
one  of  its  practitioners  on  account  of  his  having  Zu  deUfered, 
made  an  exorbitant  charge  for  passing  the  pro-  ^»»p~*»»^ 
bate  of  a  will  in  common  form.    The  public  are 
peculiarly    entitled    to    be    protected    against 
charges  for  business  of  this  sort,  because,  being 
ex  parte,  it  is  less  likely  to  come  under  the  im- 
mediate notice  of  the  Court  than  contested  busi- 
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1830.       ness :    but  the  Court  under  the  authority  inhe^ 

loth  MtRb.     rent  in  every  Court  over  its  practitioners  is 

bound   to  examine    such  complaints,    and    to 

In  tHB  Goods 

OP         correct  the  proctor  if  the  complaint  be  well 
LADYP«oH.   founded. 

The  bill,  as  delivered,  after  deducting  480/. 
"  cash  for  duty,"  left  the  proctor's  charge  at 
88/.  4s.  4d.  This  bill  was,  upon  application  to 
the  Court  in  the  usual  way,  referred  to  the  re- 
gistrar for  examination  and  report.  The  regis- 
trars (for  as  it  was  a  matter  of  importance  and 
delicacy  all  the  registrars  together  took  the  bill 
into  consideration)  heard  the  proctor,  who  deli- 
vered the  bill,  and  the  proctor  of  the  complainant, 
and  they  reported  the  bill  at  52/.  15^.  6d:  thus 
^  from  88/.  45.  4d.  taking  off  35/.  6s.  8d.  as  an 
overcharge — that  is,  considerably  above  one- 
third  of  the  whole  bill. 

When  the  report  was  made  by  the  registrar, 
the  proctor  sent  in  a  memorial  in  which  he  did 
not  attempt  to  justify  the  charge  ;  but  the  ex- 
cuse offered  was,  that  he  was  ill  at  the  time  (and 
a  medical  certificate  has  been  exhibited  in  proof 
of  that  fact) ;  that  the  bill  was  made  out  by  his 
clerk,  and  "  that  he  never  saw,  read  over,  or 
'^  was  informed  of  a  single  item  contained  in  the 
*'  bill — and  that  it  was  made  out  totally  in  error 
**  and  from  inexperience."  He  afterwards  de- 
livered a  further  memorial  stating,  that  in  pass- 
ing this  business  there  were  some  circumstances 
attended  with  unusual  trouble  :  the  Court  then, 
in  order  to  give  the  proctor  every  fair  opportunity 
of  exculpating  himself,  referred  the  bill  back  to 
the  registrars  for  their  reconsideration, — whether 
the  memorials  contained  any  reasons  for  altering 


H.  Pinch. 
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their  report ;  the  answer  was,  that  they  saw  no       i®^^- 
ground  for  varying  the  report:   the  Judge  in-    19th Marob. 

quired  of  the  registrar,  whether,  in  proof  of  the       

bill  having  been  drawn  through  the  error  and  of  lady 
inexperience  of  the  clerk,  the  proctor  had  offered 
to  produce  his  books  ;  the  answer  was,  that  he 
had  not  made  any  such  offsr,  and,  on  its  being 
proposed  to  him,  he  had  declined  to  produce 
them :  the  proctor  now,  in  open  Court,  admits 
the  correctness  of  that  statement. 

These  then  are  the  facts :  here  is  an  over- 
charge of  35/.  6s.  Sd.  being  above  one-third  of 
the  whole  bill.  The  circumstance  that  the 
proctor  was  ill,  and  never  saw  the  bill,  would 
have  been  much  in  the  proctor's  favour  if  he 
could  have  shewn  that  the  bill  was  framed  en- 
tirely by  the  error  and  inexperience  of  the  clerk, 
— even  that  would  be  no  complete  exoneration 
of  himself;  for  if  a  proctor,  who  is  ill,  has  only 
an  inexperienced  clerk,  he  should  not  authorize 
such  a  clerk  to  make  out  and  deliver  a  bill  with- 
out submitting  it  to  the  revision  of  some  other 
experienced  practitioner ;  but  the  excuse  fails 
in  this  case,  for,  as  the  proctor  has  declined  the 
offer  of  producing  his  books,  I  must  presume 
that  the  bill  was  made  out  not  by  the  inex- 
perience of  the  clerk  and  through  error,  but  con- 
formably to  the  general  charges  made  by  this 
proctor. 

Such  being  the  view  which  the  Court  is  com- 
pelled to  take  of  the  matter,  there  devolves  upon 
the  Judge  the  very  painfol  duty  of  applying  the 
proper  correction.  Strongly  as  the  inclination 
of  the  Court  may  be  disposed  towards  lenity,  it 
is  yet  due  to  the  interests  of  the  public,  and  to 
the  character  of  the  profession,  to  administer 

VOL.  III.  s 


H.  Finch. 
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1880.      that  degree  of  correction  which  shall  be  suffi- 
i9Ui  Marob.    ciciit  by  the  example  to  put  a  stop  to  such  mal- 

practices. 

oplady''^  On  the  favorable  side  it  must  not  be  over- 
looked, that  this  is  the  first  complaint  against 
the  individual  either  of  this  or  of  any  other  sort : 
a  former  delinquency,  even  of  a  different  de- 
scription, would  have  called  for  a  heavier  pu- 
nishment on  the  second  offence. 

The  Court,  upon  the  whole,  thinks  that  the 
ends  of  justice  will  be  satisfied  by  a  suspension 
of  three  months,  and  by  payment  of  the  costs 
occasioned  by  the  reference  of  the  bill  to  the 
registrars. 


1830.  j^   TjiE   GOODS   OF    ELIZABETH    ADAMS. 


Easter  Term, 
4th  Seuion. 


On  Motion. 


withootthe  The  deceased  died  on  the  6th  of  March  1830: 
tionof  iheDext  shc  left  a  wiU,  dated  on  the  10th  of  July  1822, 
coart"win  not,  with  a  formal  attestation  clause,  but  no  signa- 
~rt!Sd*b"iffi/  *^^  ^^^  subscribed  witness  :  also  a  codicil  (re- 
davit  of  the  ferring  to  the  will)  written  in  the  summer  of 
exJ^or  and  a  1828 :  this  was  sigucd  at  the  bottom,  leaving  a 
iJiSuTe^^  large  space  between  the  signature  and  the  last 
ud'willi'  e^n   clause  of  the  codicil.     The  property  was  under 

before,  and  with    600^. 

dauM  and'no  CurtctSj  upou  the  affidavit  of  the  drawer  of  the 
7^T^i^  *  will  and  codicil,  who  was  the  sole  executor,  and  a 
b^tweeMhriast  legatee  ill  thcsumof  10;.,moved  for  pTobatc.  The 
ciaaae  and  aig-    affidavit  statcd,  that  the  deceased,  at  the  time  the 

will  was  read  over  to  her,  fully  approved  of  it,  and 
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said,  that  she  would  postpone  the  execution  of      i^^- 
it  till  her  return  home,  when  she  would  ask  two  bastbr  tbrm, 
ladies,  with  whom  she  resided,  to  witness  it :    ^^  scBBjon, 
that  the  space  between  the  last  clause  of  the  in  thb  goods 
codicil  and  the  deceased's  signature  was  pur-    eluTbeth 
posely  left  for  the  insertion  of  any  further  le-      adams, 
gacy. 

Per  Curiam. 
Before  this  grant  can  pass,  there  should  ei- 
tlier  be  a  consent  on  the  part  of  Mrs.  Long,  the 
sister,  the  sole  next  of  kin,  or  she  should  be 
cited ;  for  I  cannot,  upon  the  single  affidavit 
before  me,  decree  probate  of  these  papers.  The 
case  must  stand  over. 


GRINDALL  V.  GRINDALL  AND  GRINDALL.  1830. 


On  Admission  of  an  Allegation. 


Easter  Term, 
4th  Session. 


The  allegation  in  substance  pleaded : —  An  siiegatkm-. 

1.  That  an  action  of  ejectment  was  brought  Slrtlo  eAJT" 
in  pursuance  of  an  order  of  the  Court  of  JJ^*;k^onhe 
Chancery,  by  Charles  E.  Grindall,  one  of  the  Jo*8«»  thewoo. 

•        .  1  •  •       ^     TT      -r«      T^      r^ .       .    simI  the  ntmes 

parties  m  this  cause,  against  H.  Jbi.  F.  Sturt  of  the  witnesses 
Grindall,  to  try  the  validity  of  the  last  will  of  ^^^ 
Thomas  Grindall — ^being  the  will  here  pro- 
pounded,— as  relating  to  his  real  estate ;  that 
the  same  came  on  for  trial  in  the  King's  Bench 
on  the  20th  of  April,  1830,  and  continued  during 
two  days,  and  that  the  (special)  Jury  found  a 

s2 
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4tb  SeuioD. 

Grindall 

«. 
Grindall 

AND 

Grindall. 


1830.      verdict  for  the  defendant,  thereby  establishing 
Easter  Term,  the  Validity  of  the  wiU,  SO  far  as  respected  the 

realty  ;  that  thereupon  the  Lord  Chief  Justice 
declared  "  that  he  perfectly  concurred  with  the 
"  Jury  in  their  verdict,"  or  to  that  effect. 

2.  An  official  copy  of  the  record  of  the  judg- 
ment on  the  verdict. 

3.  That  on  the  said  action  the  following 
witnesses  [enumerating  twenty-three — among 
whom  were  the  drawer  of,  and  subscribed  wit- 
nesses to,  the  will,  and  four  medical  men]  were 
examined  on  behalf  of  the  defendant,  and  sub- 
mitted to  cross-examination :  that  for  the  plain- 
tiff twelve  witnesses  [and  among  them  John 
Stone  Grindall,  the  brother  of  the  plaintiff,  and 
one  of  the  parties  in  the  above  cause]  were  exa- 
mined ;  and  that  the  whole  of  the  said  wit- 
nesses, except  J.  S.  Grindall  and  two  other  of 
the  plaintiff's  witnesses,  have  been,  or  are  in- 
tended to  be,  examined  as  witnesses  in  this 
cause. 

Phillimore  opposed  the  allegation. 

Lushing  ton  and  Dodson^  contr^. 

It  was  said,  that  a  verdict  in  an  action  of  eject- 
ment, for  the  purpose  of  trying  the  validity  of 
the  will  as  to  realty,  is  not  admissible  in  a  suit  re- 
specting the  same  will  in  these  courts.  But  a  ver- 
dict in  assumpsit  was  admitted  in  Dew  v.  Clark.(a) 

(a)  The  allegation  in  the  case  referred  to  in  the  text,  consisted 
of  twenty-two  articles,  of  which  the  16th  and  17th  pleaded  a 
verdict,  in  substance  as  follows  :  "  That  the  husband  of  Mrs. 
Dew,  as  sole  heiress  at  law  of  the  deceased,  (in  order  to  try 
the  question  of  the  deceased's  sanity  at  the  execution  of  the 
will,)  brought,  in  June,  1822,  an  action  in  the  King's  Bench 
against  F.,  the. devisee  in  trust,  for  money  received  by  him  as 
rent  of  freehold  property  accrued  since  the  deceased^s  death : 
that  issue  was  joined  on  a  plea  of  non-assumpsit;   and  on  the 


1824. 

Febraar  J  23. 
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The  allegation  is  admissible  to  show,  that  the 
witnesses,  examined  in  this  cause,  have  under- 
gone an  examination  before  a  Jury;  and  the 
relative  weight  given,  at  Common  Law,  to  their 
testimony.      The  declaration  of  the  Judge   is 

20th  of  December,  a  verdict  with  costs  was  given  for  the  plain- 
tiff: that  F.  defended  the  action  under  the  direction  of  the 
nephews  [the  residuary  legatees  under  the  will,  and  the  parties 
to  the  suit  in  the  Prerogative  Court] ;  and,  in  the  course  of  the 
proceedings  changed  from  his  own  attorney  to  the  confidential 
attorney  of  the  nephews,  and  that  he  has  been  since  reimbursed 
his  costs  by  th«  nephews,  or  that  they  have  made  themselves 
responsible  for  them." 

From  reference  to  three  different  notes  of  the  argument,  it 
would  seem  that  the  main  objection  to  the  plea  was,  that  Mrs. 
Dew,  the  deceased's  daughter,  had,  in  her  former  allegation, 
only  set  up  a  case  of  insanity  quoad  hanc;  and  that  the 
plea  then  under  discussion,  alleged  general  insanity,  and 
pleaded  facts  not  noviter  perventa ;  the  introduction  of  this 
verdict  was  also  objected  to;  and  the  argument  on  this 
point  was,  in  substance,  as  follows  : — ''Verdict  on  action  in 
assumpsit  against  a  devisee  in  trust — not  one  of  the  parties  here 
— is  pleaded.  If  verdicts  of  this  kind  are  to  be  admitted,  it 
should  be  stated  whether  any  defence  or  not — whether  wit- 
nesses examined, — but  objectionable  altogether." 

Contrd,  **  Verdict  not  conclusive,  but  adminicular  evidence. 
Dr.  Lushington  says,  none  such  has  been  given  during  his  time ; 
if  not  so,  a  short  time  before" — (probably  alluding  to  Mill  t. 
Mill  and  Leslie,  in  1807,  reported  infr^,  p.  264.  n.)  Verdicts 
in  matrimonial  cases  btb  inter  aHos  acta :  so  in  writs  de  Iwiatico 
inqnirendo,'^ 

The  Court  rejected  from  the  3d  to  the  9th  articles  inclusive, 
as  remote,  equivocal,  or  sufficiently  pleaded  in  the  1st  article ; 
and  admitted  the  rest,  saying,  in  the  course  of  its  observations 
on  the  plea,  and  on  the  objections  thereto— that  **  considering 
Mrs.  Dew  was  the  only  child,  and  that  her  former  plea  was 
given  in  hastily,  at  the  same  time  as  the  condidity  for  the  pur- 
pose of  examining  witnesses  of  advanced  age.  It  was  not  in- 
clined too  rigidly  to  exclude  any  thing. 

From  this  admission  the  nephews  appealed  to  the  Court  of 
Delegates :  Mrs.  Dew  did  not  appeal. 

The  arguments,  which  were  at  considerable  length,  were 
directed  almost  entirely  to  the  point,  that  the  allegation  set  up 


1880. 

Bastbr  Term, 
4Ui  Sesaioo. 


Grindall 

«. 
Grindall 

AMD 

Grindall. 
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1880.      important  as  a  valuable  confirmation  of  the  de- 
BA8TER  tbem.  cision  of  the  Jury. 


4th  SetaioB. 

Grindall 
Grimdall 

AND 

Crim»all. 


Judgment. 

Sir  John  Nicholl. 

It  is  well  worth  consideration,  whether  it 
would  be  desirable  to  admit  such  verdicts.  Di- 
vorce causes  are  under  very  particular  and  special 
circumstances.    To  this  action  the  heir  at  law 

a  different  case  from  the  former,  and  pleaded  matter  not  reepon- 
sire,  nor  novUer  pervemta.  The  objection  to  Uie  verdict  was 
shortly  renewed,  as  appears  from  two  notes,  the  substance  of 
which  is  as  follows : 

[BrJ  Adam$,  Dr.  Liukingiim,  and  Join  WilliamB — in 
objection  to  the  16th  and  17th  articles.]  Judgment  went  by 
defismlt;  it  was  an  undefended  cause;  the  plaintiff  obtained 
his  verdict,  the  defendant  not  appearing  and  making  no  de- 
fence—the verdict  proves  nothing — is  not  legal  evidence — 
will  lead  to  farther  pleading. 

Huttack,  Baron.  The  vardiet  eon  be  no  emdence  a$  to  eapa- 
city:  bmt  mmy  it  not  nfftet  eoat»? 

ArgwmaU.  It  eertainly  has  no  bearing  upon  the  sanity : 
how  far  it  may  have  an  effect  on  the  question  of  costs  we  do 
not  wish  to  examine. 

Jenner  and  PkUHmore  contrit.  These  articles  are  pleaded  as 
showing  the  conduct  of  the  parties :  they  bear  on  the  circum- 
stances of  the  case,  and  on  costs.  At  law^  the  daughter  s  rights 
could  only  be  impeached  by  setting  up  this  will.  The  nephews 
would  not  go  to  a  jury.  Exhibit,  No.  3,  shows  that  3/.  ld«.  Od. 
was  the  sum  recovered,  but  that  the  costs  amounted  to 
376/.  1<.  3d.  Such  large  costs  prove  that  the  parties  must 
have  been  prepared  to  go  into  the  whole  case,  and  that  the 
nephews  afterwards  abandoned  it.  It  is  said  that  this  should 
have  been  pleaded  before ;  but  judgment  was  not  obtained  till 
February,  1823,  although  the  v^ict  was  obtained  on  the  20th 
of  December,  1822.  The  former  allegation  was  given  in 
July,  1822 :  the  verdict,  therefore,  could  not  have  been  pleaded 
at  an  earlier  period. 

The  Court  affirmed  the  decree  of  the  Prerogative  Court  with 
WOL  nomine  expen»arum. 

Note. — In  Grindall  v.  Grindall,  it  was  not  stated  that  the 
allegation  in  Dew  v.  Clark  had  been  before  Uie  Court  of  Dele- 
gates. 
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Grindall 

9. 

Gbindall 

AND 

Grimdall. 


alone  was  the  party,  and  the  verdict  might,  pos-  ^^^' 
sihly,  be  by  collusion.  The  Ecclesiastical  Court  rastrr  tbrm» 
must  decide  on  its  own  evidence.  This  allegaticm  **'^*~'*^- 
would  tend  to  expence  and  delay;  if  the  one 
party  is  entitled  to  plead  that  the  Chief  Justice 
approved  of  the  verdict,  the  other  party  is  enti- 
tled to  plead  that  he  disapproved ;  and  then 
this  Court  would  be  required  to  try  the  pro- 
priety of  the  verdict,  and  the  Chief  Justice 
might  be  called  on  to  be  examined  as  to  his  opi- 
nion. In  Price  v.  Clark  and  Pugh,(a)  the  ques- 
tion was  raised  and  decided  on  much  considera- 
tion. I  am  disposed  to  follow  that  decision, 
unless  authorities,  quite  in  point,  can  be  shown 
of  a  contrary  purport.  Verdicts  may  possibly 
have  been  admitted  in  some  instances  —  not  cls 
evidence  on  the  main  questiouj  but  as  affecting 
costSf  where  there  was  an  appearance  of  delay, 
and  that  the  suit  was  vexatious  and  litigious,  (b) 
I  do  not,  at  the  present  moment,  recollect  the 
circumstances  under  which  the  verdict  in  Dew 
V.  Clark  was  admitted ;  possibly  it  was  on  some 
such  grounds :  but  assuming  that  I  did  there, 
inadvertently  and  erroneously,  admit  such  a  ver- 
dict, I  do  not  feel  myself  precluded  by  that  cir- 
cumstance from  reverting  to  what  appears  to 
me  the  ancient  and  more  correct  practice.     In 

(a)  See  tbe  next  case. 

(6)  As  one  of  the  next  of  kin — a  party  to  this  suit — was 
examined,  at  common  law,  against  the  validity  of  the  will,  it  is 
clear  that  a  verdict  against  the  will  could  not  have  been  re- 
ceived :  and  as  ''  nobody  can  take  benefit  by  a  verdict  who  * 
"  had  not  been  prejudiced  by  it,  had  it  gone  contrary,"  *  the 
verdict  for  the  will  was  not  admissible.  If  these  verdicts  were 
evidence  in  the  Ecclesiastical  Courts,  it  is  conceived  that  lega- 
tees and  others,  interested  in  the  personalty,  would  not  be 
competent  witnesses  in  the  action  at  common  law. 

*  1  PhOlippi'  Evid.  p.  $09. 6tb  edit.  ciUog  Gilb.  Et.  28. 
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1830. 

Eastbr  Term, 
4tb  Sessioo. 


Grindall 

V, 

Grindall 

AND 

Grindall. 


1807. 

PrerogatiTe. 

Easter  Tem^ 

1st  Session. 


Mill  V.  Mill  and  Leslie,  (a)  a  verdict  was  ad- 
mitted principally  as  bearing  on  costs  :  but,  be- 
sides it  was  part  of  a  long  allegation  other- 
wise admissible,  and  the  admission  might  pro- 
duce less  expence  and  delay  than  if  the  allega- 
tion had  been  reformed.  Here  the  verdict  may 
be  brought  in  at  any  time,  as  an  exhibit,  for  the 
purpose  of  affecting  the  question  of  costs :  but 
if  now  admitted,  it  might  have  a  very  improper 
effect  and  lead  to  much  expensive  litigation. 

(a)  MILL  V.  MILL  AND  LESLIE. 

On  Admiirian  of  an  Altegatian. 

Dr.  Arnold  and  Dr,  Adanu  in  objection. 

Sir  John  Nickoll,  (King's  Adv.)  Dr.  Laurence,  and  Dr.  Bur- 
naby,  contrsi.  [No  cases  in  which  verdicts  had  been  admitted 
were  cited.] 

Per  Curiam,  (Sir  Wm.  Wynne.) 

Three  codicils  are  propounded  and  opposed :  the  will  is  not 
opposed.  A  long  allegation,  in  answer  to  the  allegation  pro- 
pounding these  papers,  pleading  insanity  and  incapacity,  has 
been  admitted.  The  present  plea  is  responsive ;  the  bulk  of  it, 
which  is  not  objected  to,  goes  to  show  the  connexion  between 
the  deceased  and  the  party  benefited.  The  6th  and  7th  articles, 
which  plead  that  a  verdict  at  law  has  been  given  in  favour  of 
the  earliest  of  these  codicils,  are  opposed ;  aud  the  quQ^tion 
is,  whether  they  can  be,  in  any  way,  relevant  or  of  use.  It  is  • 
true,  that  this  Court  must  decide  upon  its  own  evidence,  and 
this  is  not  offered  as  decisive  or  conclusive ;  but  is  the  ver- 
dict of  any  weight  in  this  Court  ?  Verdicts  are  received  in 
divorce  causes ;  in  testamentary  causes,  verdicts  under  a  com- 
mission of  lunacy  and  of  a  coroner's  inquest  are  received.* 
If  there  be  evidence  in  favor  of  the  codicil,  this  verdict  may 
possibly  give  it  some  additional  weight ;  at  least  it  will  be  sa- 
tisfactory to  know  that  another  Court  was  of  the  same  opinion  : 
hut  what  chiefly  weighs  with  me  is,  that  it  would  tend  to  show 
the  conduct  of  the  parties,  and  thus  bear  on  the  question  of 
costs:  there  is  an  appearance  of  delay,  and  it  may  show  that 
the  opposition  is  vexatious  and  litig^ious.  Under  these  circum- 
stances, particularly,  I  shall  admit  the  allegation. 

*  Sm  1  Starkle  on  Evid.  275-8,  as  to  the  groonds  oo  which  saob  verdicts 
(whi«b  are  analogoas  to  adjodications  in  rem)  are  reeciTed  in  evidence. 


PREROGATIVE    COURT    OF    CANTERBURY.  265 

Dr.  Lnishington  stated,   that  though  he  had  i^^o. 

felt  bound,  in  conformity  with  the  precedent  in  eastbr  term. 

Dew  V.  Clark,  to  offer  this  allegation,  his  own  ^^h  sewion. 

opinion  was  adverse  to  the  admissibility  of  such  grindall 

verdicts.  grindall 

Allegation  rejected.  grindall. 


1706. 

PRICE   V.    CLARK    AND    PUGH.  Arches, 

7th  Maj. 

An  allegation,  responsive  to  one  given  in  the  a  yeidiot,  io  an 
Court  of  Appeal,  (a)  pleaded  in  the  first  and  se-  meat,  omnnot  be 
cond  articles  a  verdict,  in  an  action  of  ejectment  umelu^  ***** 

caose. 
(a)  PRICE  V.  CLARK  AND  PUOM. 

1794, 

•    —  TrinitjTenn, 

On  Appeal  from  Hereford.  .     andS«.io.. 


This  cause  respected  the  will  of  Samuel  Williams :  the  will  On  appeals  from 
was  dated  on  the  2tlth  of  August,  1791 ;   and  the  party  died  Jen^'LTtw 
three  weeks  afterwards  :  it  was  propounded  in  a  common  con-  which  could 
diditf  upon  .which  the  thre^  subscribing  witnesses  were  examin.  ^f'^Jt*|?  % 
ed:    the  executors  afterwards  gave  in    an    allegation,    and  and  which  di-' 
examined  witnesses  upon  it.    The  Court  below  pronounced  for  ^^7  ®«»t™- 
'  the  will. '  Upon  an  appeal  from  this  sentence,  the  next  of  kin,  on'which  mt- 
who  had  hitherto  given  no  plea>  now  offered  an  allegation :  nessea  bare 
and,  upon  the  admissibility  of  this  plea,  the  Dean  of  the  Arches  below 'boot 

observed :  -  admisaible :  bot 

matter  more  ge- 

Per  Curiam.  (Sir  Wift.  Wynne.)  .  mnWj  reapoo- 

It  ha0  been  said,  that  though  the  Court,  even  in  an  appeal  ^otifm  be  re-* 
from  a  defi;iitive  seutence,  may  admit  an  allegation,  yet  that  eeiTcd,  espeoi- 
It  ought  to  be  cautipus,  and  not  allow  .any  thing  to  be  pleaded,  ^0,^  h!»  bo* 
which  could  have  teen  pleaded  below,  and  which  directly  con-  been  properlj 
tradicts  the  plea:  on  which  witnesses  have  been  examined  in  the  ^^?^^ '"  ^ 
Court  below.*    This  is  a  rule  which  the  Court  will  observe  as 
exactly  as  It  can  ;  but  where  causes  come  from  country  courts, 
this  Court  cannot  always,  consistently  with  justice,  observe  it : 

*  OogbtOD,  tit.318.  s.  1. 
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1705.      establishing  the  validity  of  the  will.   These  arti- 
^^  jity.      ^^^  were  objected  to. 


Priob 

9, 

Clark  and 

PUOH. 


becaii8e»  in  the  CourtB  below^  causes  are  often  awkwardly 
conducted.  I  have  looked  into  the  proceedings,  and  all 
that  I  will  say  is»  that  they  are  such  that  the  Court  is  not 
inclined  to  reject  any  thing  which  may  tend  to  elucidate  the 
transaction.  I  think  there  is  something  which  requires  exa- 
mination. 

The  first  article  pleads,  in  contradiction  to  the  condidit,  in- 
capacity at  the  time  of  the  execution :  it  is  so  contrary  to  all 
rules  to  admit,  on  an  appeal  from  a  definitive  sentence,  wit- 
nesses to  speak  to  a  fact  directly  pleaded  and  examined  to, 
that  I  must  reject  this  article.  The  second,  *^  that  the  deceased, 
though  his  bodily  strength  was  much  impaired,  was  in  his 
senses,  notwithatanding  a  paralytic  stroke  twenty  years  before, 
and  so  continued  till  a  second  stroke ;  that  he  had  a  second 
stroke  six  weeks  before  his  death,  which  rendered  him  inca> 
pable,  and  that  he  was  so  considered."  It  is  material  for  the 
Court  to  know  the  state  of  the  deceased's  mind  and  body :  a 
weakness  of  body  makes  a  man  liable  to  imposition  ;  the  first 
part  of  this  article  is  therefore  proper:  but  "that  he  was 
struck  with  a  second  paralytic  stroke  six  weeks  before  his 
death,"  &Cr — this  may  introduce  evidence  contradictory  to 
witnesses  on  the  codicil:  still,  however,  under  the  circum- 
stances of  the  case,  I  will  admit  general  evidence  of  the  state 
of  the  deceased's  capacity. 

3.  '' That  before  this  fit,  he  made  a  declaration  in  favor 
of  his  relations ;  and  further  pleaded  the  importunity  of  his  wife 
with  great  passion."  This  is  proper  to  admit.  It  appears  that 
there  was  a  controversy  between  the  deceased  and  his  wife 
about  the  disposal  of  some  effects.  I  think  that  this  article  is 
material  to  show  the  deceased's  intention,  and  the  attempt  of  his 
wife. 

The  4th  states  more  than  the  mere  disposition  of  tlie  will ; 
for  it  pleads  a  relationship  of  some  of  the  legatees  with  the  de- 
ceased's wife. 

5.  That  the  wife  was  violent,  kept  her  husband  in  subjuga- 
tion, and  prevented  a  communication  with  his  relations :  this  is 
material,  for  though  it  pleads  not  incapacity,  yet  it  tends  to 
show  a  complete  subjugation  to  the  wife. 

The  6th  pleads  circumstances  respecting  a  will  said  to  be 
made  by  the  deceased  twa  years  before  his  death,  whilst  be 
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Per  Curiam. 
I  wish  to  know  whether  there  is  any  instance 
where  a  verdict  at  common  law  has  been  re- 
ceived in  a  testamentary  cause :  if  not,  I  shall 
be  unwilling  to  break  in  upon  the  practice,  I 
shall  let  the  allegation  stand  over  for  inquiry. 
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On  a  subsequent  day  the  Court  delivered  its 
opinion  as  follows : — 

Judgment. 

Sir  William  Wynne, 

This  is  a  testamentary  cause  ;  and  is  here  by 
an  appeal  from  Hereford,  where,  on  the  lOUi 
of  August  J  793,  sentence  was  given  for  the 
will ;  an  appeal  was  prosecuted  oh  the  second 
session  of  Trinity  term  1 794,  an  allegation  was 
admitted  in  this  Court,  on '  behalf  of  the  appel- 
lant the  opponent  of  the  will :  and  now  an  al- 
legation is  oflFered  responsive,  pleading  a  ver- 
dict in  a  cause  of' ejectment  tried  at  the  assizes 
at  Shrewsbury,  in  which  the  question  was, 
whether  the  testator  was  of  sound  mind  and 
capable  at  the  time  of  making  the  will,  and 
a  verdict  was  given  for  Margaret  Williams, 
the  defendant — the  real  party  here.    The  se- 


was  ill ;  that  it  was  obtained  by  the  procurement  of  the  wife, 
who  was  violent.  This  regards  a  will  not  before  the  Court, 
but  the  article  charges  that  it  was  done  by  the  direction  of  the 
wife;  that  two  persons — executors  in  this  will — were  pre- 
sent; and  that  the  same  person  wrote  that  will  who  wrote  the 
present.  This  is  an  accusation  of  the  same  nature  as  that 
charged  here  on  the  same  person ;  and  T  cannot  reject  it :  but 
I  reject  a  conversation  of  the  wife  afterwards  pleaded.  When 
these  articles  are  reformed,  I  admit  the  allegation. 
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1795.       cond  article  exhibits  a  copy  of  the  judgment. 

7'th  M«j.      On  debate  it  occurred  to  me  that  it  was  a  new 

practice.     I  did  not  recollect  an  instance,  and 

Prick 

V.  no  case  was  quoted,  where  a  verdict  in  eject- 
^''^puoh!'"  ment  had  been  pleaded.  Ck)unsel  alluded  to 
cases  in  the  Consistory  Court  in  causes  of  adul- 
tery, where  verdicts  for  damages  against  the 
party  seducing  have  been  admitted ;  and  it  is 
now  the  usual  practice.  The  Court  thought 
that  even  there  the  practice  was  novel ;  for  in 
1736,  in  the  case  of  Dinely  v.  Dinely,  the  Court 
of  Delegates  refused  to  admit  the  verdict.  Now, 
however,  the  practice  to  receive  them  is  not  to 
be  controverted :  but  it  is  said  by  counsel  that 
those  cases  are  not  parallel  with  a  testamentary 
cause :  and  I  think  truly ;  for  as  matrimonial 
causes  may  be  brought  by  collusion,  the  Court 
is  always  to  proceed  with  extreme  caution  ;  and 
I  think  that,  therefore,  such  cases  are  not  paral- 
lel with  a  testamentary  cause,  where  there  is  no 
reason  to  suppose  that  the  parties  are  not  sin- 
cere in  their  opposition  to  each  other.  Consi- 
dering these  circumstances,  I  took  to  this  day 
to  inquire,  whether,  in  any  testamentary  cause, 
such  a  verdict  had  been  received ;  and  after  all 
the  inquiry  I  have  made,  I  cannot  find  an  in- 
stance where  an  article  has  been  admitted  in- 
troducing a  verdict :  nor  do  I  find  any  instance 
in  which  it  has  been  attempted  and  rejected. 
The  absence  of  all  precedent  proves;  I  think, 
that  in  practice,  a  verdict  in  ejectment  is  not 
considered  admissible  evidence ;  because,  with- 
out doubt,  cases  in  which  the  will  has  been  put 
in  question  both  in  the  ecclesiastical  and  com- 
mon law  Courts,  are  very  frequent ;  and,  in  such 
cases,  it  generally  happens,  from  the  difierent 
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mode  of  proceeding,  that  the  verdict  will  be  1TO5. 
obtained  first :  but  still  the  attempt  has  never  T^^^i^, 
been  made. 

I  believe  that  what  the  practitioners  have  in 
general  understood  is,  that  a  verdict  is  irrele- 
vant and  not  proper  to  be  received.  If,  then, 
it  be  so  ;  if  there  be  no  precedent  to  guide  me, 
the  point  comes  to  be  considered  on  principle, 
and  on  the  reason  of  the  thing.  There  are 
many  cases  where  the  parties  in  both  Courts 
are  the  same,  where  proceedings  may  be,  and 
have  been  introduced  from  one  Court  into  ano- 
ther. There  are  also  instances  in  which  de- 
positions from  Chancery  have  been  here  intro- 
duced :  as  in  Middleton  v.  Forbes,  (a)  depositions 
relating  to  a  deed  of  gift  by  the  party  whose 
will  was  contested  (6)  :  so  also  in  Bainbridge  v. 
Gee,  Hilary  Term  1777,  depositions  between 
the  same  parties  in  the  Exchequer  were  re- 
ceived. The  practice  in  Chancery  is  the  same. 
Mildmay  v.  Mildmay.  (c)  But  in  all  these  cases 
the  very  evidence  itself,  which  was  given  in  the 
other  Court,  was  r^eived.  The  Judge,  there- 
fore, had  the  opportunity  of  weighing  the  evi- 
dence given  in  another  Court,  with  the  evidence 
of  the  same  witnesses,  or  of  other  witnesses  in 
his  own  Court :  he  had  then  before  him  that 
upon  which  he  could  form  his  own  opinion  :  then 
the  objection  was  taken  away. 

There  are  also  other  cases  where  a  verdict  is 
introduced  into  the  Ecclesiastical  Court,  and  is 

(a)  For  the  Judgment  and  some  further  particulars  of  that 
case,  see  Vol.  I.  395. 

(6)  Wells  Y.  Middleton,  I  Cox,  112. 

(c)  1  Vernon,  53.  In  Taylor  v.  Bouchier,  the  Master  of  the 
Rolls  made  a  general  order  for  reading  the  proceedings  in  the 
Prerogative  Court.     See  4  Bro.  P.  C.  715. 
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binding ;  and  vice  versdj  where  the  sentence  of 
these  Courts  is  introduced  into,  and  is  conclu- 
sive upon,  other  Courts :  as  where  a  clergyman 
is  accused  of  a  crime  indictable  at  Common 
Law,  and  for  which  he  may  be  deprived  in  the 
Ecclesiastical  Court,  the  verdict  there  is  conclu- 
sive evidence ;  and  the  Court  must  admit  the  ver- 
dict as  proof  ofhis  conviction  and  guilt,  and  must 
proceed  thereon,  (a)  So,  in  Common  Law,  where 
the  legality  and  not  merely  the  fact  of  marriage 
is  in  question,  the  Court  writes  to  the  Ordinary : 
the  Ordinary  tries  and  certifies,  and  the  Court 
is  bound  by  his  certificate,  (b)  If  an  action  is 
brought  upon  a  contract  of  marriage,  and  be- 
fore the  marriage  aqt,  a  proceeding  was  had 
here  on  the  same  contract,  and  sentence  against 
it,  such  sentence  was  held  binding  in  a  Court 
of  Common  Law.  Da  Costa  v.  Villa  Real,  (c) 
Hatfield  v.  Hatfield,  {d)  The  principle  is,  that 
the  Court,  before  which  the  verdict  or  sentence 
of  another  Court  is  brought,  was  not  competent 
in  jurisdiction  to  examine,  or  to  determine  upon 
the  facts;  and  the  judgment  introduced  was 
therefore  conclusive,  {e)  That  is  not  the  case  in  a 
testamentary  cause ;  for  the  Ecclesiastical  Court 
is  as  competent  to  determine  on  a  will  of  per- 
sonal estate,  as  a  Court  of  Common  Law  on  a 
will  of  real  estate  :  it  is  not  suggested,  indeed, 

• 

(a)  Searle's  Case,  Hob.  121.  and  see  1  Consistory  Reports, 
141,  in  noHs;  also  Wilkinson  t.  Gordon,  2  Add.  158. 

(&)  See  lUerton  t.  Hderton,  2  H.  Bl.  145. ;  1  Phillipps'  £▼. 
p.  322,  6th  edit. ;  2  Starkie  Ey.  p.  217. ;  Woolrych  on  Certifi- 
cates, s.  2.   p.  10. 

(c)  2  Strange,  960.  (d)  5  Brown,  P.  C.  100. 

(e)  Cases  of  this  class  are  proceedings  in  rem ;  as  to  which 
and  the  effect  of  sentences  therein,  see  1  Starkie  £v.  p.  227. 
231.243. 
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that  the  verdict  is  binding  and  conclusive,  but 
that  it  is  circumstantial  evidence :  I  cannot 
see  how  the  Court  can  pay  any  regard  to  it  in 
that  light.  Suppose  the  Court  should  think 
that  the  executors  fail  in  proof  of  the  will,  would 
any  counsel  take  upon  himself  to  argue — "  I 
**  think  the  evidence  before  the  Court  is  insuflfi- 
"  cient ;  but  here  is  a  verdict  by  which  it  is  ap- 
'*  parent  that  another  Court  has  pronounced  for 
"  the  will,  therefore  though  there  is  no  legal  evi- 
"  dence  here  you  must  pronounce  for  it,  because 
"  another  Coujt  has."  This  cannot  be  said. 
What  is  the  use  of  the  verdict  ?  If  there  be 
sufficient  legal  evidence  here,  I  shall  pronounce 
fbr  the  will ;  then  the  verdict  is  of  no  avail :  but 
if  there  be  not  sufficient  evidence  I  cannot,  upon 
the  ground  of  the  verdict,  pronounce  against 
the  evidence  before  me.  Then  I  do  not  see  upon 
what  ground  it  is  relevant. 

But  it  does  not  rest  here  :  for  I  think  plead- 
ing a  verdict  is  not  only  useless,  but  may  be 
productive  of  great  inconvenience,  and  of  that 
this  allegation  affords  a  strong  instance.  The 
first  article  pleads,  that, ''  at  the  trial  at  law,  the 
question  was,  whether,  at  the  time  of  making  the 
will,  the  testator  was  of  sound  mind  and  capable  f ' 
but  this  is  not  the  issue  before  me.  The  allega- 
tion of  the  next  of  kin  here  pleads,  '*  that  Ralph 
Heartshorn  wrote  the  will  by  the  direction  of 
Margaret  Williaois  without  the  consent  of  the 
deceased;  that  it  was  carried  into  the  room 
where  the  deceased  lay,  groaning,  and  it  was 
signed  under  the  controul  of  the  wife."  Then 
here  are  facts  to  overthrow  the  will,  though  the 
deceased  might  be  of  seme  mind.  It  is  also 
pleaded, "  that  she  was  of  a  violent  temper."  Dr. 
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1795.  NichoU,  her  counsel,  who  was  aware  of  this,  has 
74h  ^,y  said,  that  the  plea  was  incautiously  drawn ;  that 
it  might  have  been  more  proper  to  plead  gene- 
rally, that  the  question  was  upon  the  validity 
of  the  will,  and  that  the  verdict  was  for  the  de- 
fendant. Suppose  it  had  been  so :  that  would 
not  remove  the  objection.  If  the  verdict  had 
been  pleaded  generally,  and  the  allegation  had 
been  admitted ;  and  the  other  party  had  given 
an  allegation,  that  the  question  of  custody  was 
not  matter  before  the  jury,  for  that  there  was  no 
evidence  to  that  fact,  I  do  not  see  how  the  Court 
could  reject  that  allegation :  for  if  it  is  rele- 
vant for  one  party  to  give  an  allegation  pleading 
the  verdict,  it  is  relevant  for  the  other  to  say, 
it  does  not  apply  to  the  facts  in  issue  in  this 
Court.  Suppose  again,  after  publication,  the 
party  was  to  say,  **  I  will  show  that  the  evidence 
"  before  the  jury  differed  materially  from  that 
"  now  given,  and  will  prove  it :"  could  the  Court 
properly  reject  an  allegation  for  that  purpose  ? 
if  not,  what  a  door  to  litigation  and  expence 
would  be  opened — an  inquiry  into  what  was 
done  in  another  Court :  the  inconvenience  would 
be  infinite  and  endless :  therefore  if  it  be  res 
Integra,  which  I  take  it  to  be,  the  Court  ought  not 
to  admit  the  plea,  but  ought  to  adhere  to  the  an- 
cient and  established  practice,  that  you  shall 
not  be  at  liberty  to  give  a  judgment  of  another 
Court  in  proof,  where  the  Court  cannot  see  the 
evidence  upon  which  that  judgment  was  given  ; 
but  that  the  Court  is  to  decide  secundum  allegata 
et  probata,  I  will  not  make  a  precedent,  think- 
ing it  will  lead  to  inconvenience :  I  shall  there- 
fore reject  the  first  and  second  articles  of  this 
allegation.  Allegation  reformed. 


PREROGATIVE    COURT    OF    CANTERBURY.  473 


KEMBLE    AND    SMALES   V.    CHURCH.  1830. 


8th  March, 

Elizabeth  Wilson  died  on  the  18th  of  Sep-  wh«rethe«t- 
tember,  1829,  a  widow,  of  the  age  of  70  years,  iVi!l2fJj||j,. 
leaving  three  daughters  and   a  son.     By  her  terested medical 
will  and  two  codicils  dated,  and  executed,  on  ^^!!^ytoaa- 
the  10th  of  September,  1829,  she  left,  among  wmnltle^aSe 
other  legacies,  400/.  in  specific  bequests  to  dif-  J  ^j|['j»  p"^^ 
ferent  charities,  and,  to  several  dissenting  mi-  toriet.botwith. 
nisters,  some  legacies  of  50/.  each,  and  the  re-  the  I^UmX 
sidue    among   her   children.      She    appointed  Zn^hlSbJ^' 
Henry  Kemble,  a  friend  of  the  deceased,  and  S"f„Yio"  '"*^ 
her  cousin,  Maria  Smales,  who  had  lived  with 
the  deceased,  and  her  mother,  for  a  great  many 
years,  executors,  and  legatees  of  50/.  each ;  and 
to  Maria  Smales  she  also  gave  an  annuity  of 
25/.    The  object  of  the  first  codicil  was  to  se- 
cure to  her  married  daughter,  Mrs.  Church,  her 
share  independent  of  her  husband ;  and  upon 
her  death,  to  her  children :  the  second  codicil — 
instead    of   increasing   the    annuity    to    Miss 
Smales  to  50/.,  which  the  deceased,  at  the  exe- 
cution of  the  will  had  at  first  contemplated — left 
her  a  small  leasehold  cottage.    The  will  was  in 
the  hand-writing  of  Miss  Smales,  and  was  pleaded 
to  have  been  prepared  from  a  former  will  drawn 
up  in  1827,  and  from  verbal  instructions  from 
the  deceased ;  but  that  she  declined  to  execute 
it  at  that  time,  as  she  had  not  made  up  her  mind 
as  to  the  disposition  of  her  property  to  Mrs. 
Church.    The  deceased,   in   the  beginning  of 
September,   went    to   Southampton,  and    was 
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there  seized  with  a  severe  illness.  On  the 
morning  of  the  10th,  her  medical  attendants 
pronounced  her  in  danger,  and  being  informed 
that  her  will  was  unexecuted,  she  was  asked — 
if  she  wished  to  execute  it,  and  she  gave  an 
affirmative  answer.  Dr.  Down,  her  physician, 
understanding  that  the  will  had  not  been  pre- 
pared by  a  professional  man,  recommended  that 
one  should  see  it.  An  attorney  was  accordingly 
called  in,  and  after  some  blanks  were  filled  up,  and 
some  alterations  made,  Dr.  Down  read  the  will 
over  to  the  deceased,  in  the  course  of  which,  she 
suggested  an  additional  annuity  to  Miss  Smales, 
which  ultimately  ended  in  the  making  of  the 
second  codicil  and  the  substitution  of  the  small 
cottage ;  the  will  was  again  read  a  second  time 
to  the  deceased,  who,  having  approved  it,  was 
raised  in  bed  for  the  execution,  when  a  book  was 
brought  for  her  to  rest  the  paper  upon :  but  — 
after  looking  at  it — she  said,  *'  I  won't  use  that 
**  — it  is  the  Bible,"  The  four  witnesses,  viz. 
the  two  medical  men — the  attorney — and  Mrs. 
Margaret  Smales,  the  aunt  of  the  executrix, — 
examined  upon  the  allegation  given  in  on  be- 
half of  the  executors,  deposed,  that  they  enter- 
tained no  doubt  of  her  capacity  and  volition. 

On  interrogatories  it  appeared,  that,  seven- 
teen years  before  her  death,  the  deceased  had 
been  affected  with  insane  delusions,  chiefly  on 
religious  matters ;  and,  in  June,  1828,  had  ex- 
perienced a  return  of  the  malady :  and,  from 
that  time  to  her  death,  was  attended  by  a  nurse 
accustomed  to  the  care  of  persons  afflicted  in 
that  way ;  but  there  was  no  proof  of  the  pre- 
sence of  this  malady,  or  of  any  symptoms  of  it — 
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either  at  the  time  the  will  was  prepared,  or  at 
the  time  of  the  execution. 

Addams  and  Haggard  for  the  executors. 

l%e  will  and  codicils  are  opposed  by  the 
husband  of  Mrs.  Church,  who  has  been  admit- 
ted a  contradictor  for  this  purpose,  but  his  wife 
• — ^the  daughter  of  the  deceased — has  declined  to 
join  in  the  proxy.  There  is  no  case  in  which  insa- 
nity has  been  allowed  to  be  made  out  on  interro- 
gatories merely ;  but  we  have  established  a  lucid 
interval ;  though  to  do  it  we  were  not  bound. 

Lushington  and  DodsoHy  contr^. 

The  principles,  applicable  to  this  case,  are 
defined  in  the  recent  case  of  Groom  and  Evans 
V.  Thomas,  (a)  Here  insanity  is  proved :  the 
onus  to  rebut  it  is  upon  those  who  had  the 
means  of  ascertaining  a  return  to  soundness. 
The  nurse  has  not  been  examined.  At  the  exe- 
cution of  these  papers,  the  deceased's  particular 
delusions  were  not  touched  upon.  If  a  will  may 
not  be  set  aside  on  evidence  obtained  upon 
cross-examination  alone  without  pleading,  what 
is  the  effect  of  calling  for  proof  in  solemn  form 
of  law  ?  Hie  allegation  pleads  soundness  of  mind 
— and  the  evidence  negatives  it.  There  is  a 
failure  of  proof  as  to  sanity. 

Per  Curiam, 
What  do  the  attesting  witnesses  say  ? 

(a)  Vol.  11.  433. 
T  2 
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.1890. 

9th  Mtrob» 

KBMBLE  AKtt 

Smales 

V. 

Chorcb. 
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WSO. 


8lh  March. 


Kemble  and 
Smales. 

r. 

Church. 


I9tk  March. 


Argument. — ^They  put  no  question  to  the  de- 
ceased, except  as  to  her  immediate  ilhiess,  and 
her  state  of  health. 

Judgment. 

Sir  John  Nicholl. 

The  inclination  of  my  opinion  is  strong  in 
favour  of  this  paper.  Where  there  are  two 
attesting  witnesses,  both  being  medical  men, 
and  in  attendance  upon  the  deceased ;  and 
when  she  herself  at  the  execution  directs  an 
additional  bequest, — approves  of  what  she  is 
about  to  sign, — and  is  shown  to  manifest  capa- 
city and  volition,  it  would  be  the  strangest 
thing  to  pronounce  against  the  paper,  because  it 
appeared,  on  interrogatory,  that,  about  seven- 
teen years  before,  the  deceased  had  laboured 
under  insane  delusions.  The  witnesses  are  dis- 
interested —the  medical  men  perfectly  so : — they 
were  aware  that  she  had  been  under  delusion, 
but  saw  no  appearance  of  it  at  the  time.  If 
there  had  been  a  case  to  set  aside  the  will,  it 
-should  have  been  put  in  plea.  It  is  my  pre- 
sent impression  that  I  must  pronounce  for  the 
papers  propounded. 

The  cause  stood  over  till  the  19th,  when  thfe 
Court  decreed  probate  to  the  executors  of  the 
will  and  codicils ;  and  recommended  that  the 
expences  should  be  paid  out  of  the  estate. 


PREROGATIVi:    COURT    OF    CANTERBURY.  277 


MILLER   V.    WASHINGTON.  1S30. 


Trinity 
Term, 


On  Motion.  Ist  session. 


William  M*Gill  died  in  the  West  Indies  in  wh"re  admhis. 
1809,  intestate,  leaving  Mrs.  Washington,  his  JnUn^dl^^' 
niece  and  next  of  kin,  now  resident  at  Nevis,  T^rJauor^td 
and  who  has  no  agent  in  this  country.     In  1815,  *^«"»  *>sa  been 

i^iTi  n  ^    no  personal  ser- 

Mr.  Ward,  formerly  J  udge  of  the  Vice  Admi-  ▼io*.®"  the  next 
ralty  Court  at  Nevis,  and  a  creditor  of  the  de-  L  kllowo  age'Lt 
ceased,  died,  having  appointed  Sarah  Miller  his  1' 0^"^?^' 
residuary  legatee ;  she  proved  the  will,  and  thus  ?orma1ion  ^"to 
became  a  creditor  of  M'Gill's  estate.    The  debt  the  debt  and 
amounted  to  more  than  500/.,  -  and  exceeded  the  d^aj^^^thJ 

f^ffi^nia  "•t*®*  should  be 

enecis.  ^i^^n  ^  ^^^ 

On  20th  of  April,  1830,  a  decree  with  intima-  ~**i^^*V" 

tbe  ^Vesl  Iii~ 

tion  was  served  upon  the  Royal  Exchange ;  and  dies. 
Lushingtan  now  moved,  on  behalf  of  the  credi- 
trix,  for  an  administration  to  M'Gill. 

Per  Curiam. 
M'Gill  has  been  dead  upwards  of  twenty 
years :  .when  such  a  length  of  time  is  suffered 
to  elapse,  and  when  there  has  been  no  personal 
service  on  the  next  of  kin,  the  Court  requires  a 
fuller  account  as  to  how  the  debt  was  incurred, 
and  what  is  the  proof  of  it :  the  Court  must  also 
be  furnished  with  a  fuller  affidavit  of  the  particu- 
lars of  the  debt,  and  an  explanation  why  an 
earlier  application  has  not  been  made.  Mr. 
Ward,  the  original  creditor,  died  in  1815,  and 
his  representative  has  not  taken  any  steps 
towards  this  administration  till  the  present  year. 
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18d0. 

Trinity 

Tbrh, 

lit  SeisioD. 


MiLLBR 

Washington. 


As  the  applicant  has  waited  so  long,  and  as  the 
niece  is  resident  in  the  island  of  Nevis,  some 
notice  should  be  given  to  her ;  a  mere  service  on 
the  Royal  Exchange  is  not  sufficient:  Mrs. 
Washington  may  be  ignorant  of  her  uncle's  pro- 
perty :  and  for  the  present  I  must  reject  the 
motion,  but  I  will  allow  a  fresh  decree  to  issue, 
which  may  be  served  upon  Mrs.  Washington :  * 
and  I  wish  it  to  be  considered  rather  as  a  ge- 
neral rule,  that  where  a  next  of  kin  or  party  in 
distribution  is  as  accessible  as  in  this  case,  a 
notice  should  be  sent  to  the  party,  (a) 

Motion  to  stand  over. 


1829. 

MioliaelmM 

Term, 

2Dd  SeSBMNk 


1830. 

Trinitj  Term, 

Bj-Daj. 


(a)  So  in  David  y.  Rees,  where  the  will  had  been  proved  by 
the  attorney  of  the  executor,  who  died  on  the  23d  of  July, 
1829,  a  decree — at  the  suit  of  a  legatee,  calling  ufon  the  ez^ 
ecutor  and  residuary  legatee,  both  resident  in  the  West  Indies^ 
to  show  cause  why  administration  de  bonis  non,  with  the  will 
annexed,  should  not  be  granted  to  him,  served  on  the  Royal 
Exchange — was  returned  into  Court  on  the  1st  Session,  and 
an  affidavit  was  made  that  neither  the  executor  nor  residuary 
legatee  had  any  agent  in  this  country ;  the  Court  directed  the 
matter  to  stand  over,  saying,  •*  it  did  not  even  appear  that  the 
executor  was  acquainted  with  the  death  of  his  attorney ;  the 
communication  with  the  West  Indies  was  so  easy,  that  some 
notice  should  be  given  to  the  executor,  or,  at  least,  suffi- 
cient time  should  be  allowed  to  elapse,  since  the  attorney's 
death,  for  the  executor,  on  receipt  of  the  intelligence,  to  take 
probate  himself^  or  appoint  a  new  attorney.'* 

In  Norrington  v.  Nembhead,  the  Court  granted  administra- 
tion, with  a  will  annexed,  to  a  legatee,  on  a  service  on  the 
Royal  Exchange,  and  on  an  affidavit  that  there  was  no  agent 
in  this  country ;  observing,  ''  here  the  party  having  died  in 
"  Jamaica,  in  1823,  the  residuary  legatee  living  there,  and  no 
"  steps  having  been  taken  to  prove  the  will  for  so  long  a  time, 
"  I  will  grant  this  administration  to  the  grand-daughter,  who 
"  is  a  legatee ;  but  it  is  to  be  understood,  that,  generally, 
"  where  the  parties  interested  are  only  in  the  West  Indies,  the 
*•  Court  will  reqaice  notice  to  be  given  them  by  a  requisition." 
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COPELAND    V.    RIVERS.  ^ 


Trinity 


On  Motion.  2iidSessioD. 

JosiAH  Rivers  died  on  10th  of  March  1830,  Theresiduarj 
leaving  a  testamentary  paper,  unexecuted  and  ^^l^^ll. 
without  date.     By  it  he  had  appointed  William  •**  tdwinutra- 
1  aylor  Copeland  residuary  legatee  in  trust  for  m^to  annexo  tor 
the  children  of  William  Rivers,  the  deceased's  S!ing"ex*!^ined 
brother.      William  Rivers  opposed    the    will;  court,'he"uu' 
and  Mr.  Copeland,  who  was  willing  to  take  ad-  wgJy»  *>«* " 
ministration  with    the  will   annexed,  had   re-  sitj.appoiotedft 
nounced  in  order  to  be  examined  in  support  of  gatJdia"^  u- 
it.    The  property  was  under  2000Z.  '•"  "  °'^*'  •*• 

Mr       r        9/  propoand,  oo 

behalf  of  the  mi - 

The  King's  Advocate  moved  for  the  appoint-  ulll^sl  th^^ 
ment  of  William  Hammersley,  Esq.  as  guar-  fiKw*'op- 
dian  to  the  minors  for  the  purpose  of  propound-  i^f*^^*  ^**"*  ''*' 

x^       *:  i^       J-  quired  the  guar- 

ing  the  paper.  dJan  to  give  ae- 

onritj  for  ooata. 

Per  Curiam. 
The  minors  have  not  executed  a  proxy  of 
election,  and  the  eldest  is  of  the  age  of  seven- 
teen. But  is  tliere  any  instance  of  this  Court 
appointing  a  next  friend  as  guardian  tid  litem  1 
Who  is  to  be  liable  for  costs  if  the  paper  should 
not  be  established  ?  In  the  Court  of  Chancery 
such  an  appointment  is  of  ordinary  occurrence, 
but  here  it  is  a  novelty.  The  circumstances, 
however,  seem  to  require  it ;  and  I  shall  therefore 
appoint  Mr.  Hammersley  guardian  ad  litem :  and 
direct  him  to  give  security  in  200/.  for  costs. 

Motion  granted. 
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1830. 

HEADINOTON  V.  HOLLOW  AY. 

lit  Jant. 

TheCoartwiii    ELIZABETH  Headington,  widow,  died  OD  the 

not  proDooDoe       ^-   »  «  •»--         i  ^  i  « 

for  a  paper  ob  25tli  of  March,   1829,  at  the  age  of  80  years, 

haUiriaoV  *^  leaving  no  near  relation :  of  her  will,  dated  the 

S' jobld^'*  1 1th  of  September,  1828,  she  appointed  Richard 

with  ciroom.  Clement  Headington,  and  the  Reverend  Henry 

babiTitjis^dB.  HoUoway,  the  parties  in  this  cause,  two  of  her 

Colli'  aie  peon,  ©xecutors.    The   question  respected    a   paper 

cretfoiTonht"'  propounded  by  Mr.  HoUoway  as  a  codicil. 

Court ;   and 

DerL^rdeMl^        Thc  King's  Advocute  and  Addams  in  support 
t^l^^H^.    ofthe  paper  propounded. 

propoonding 
aod  establishing 

a  paper  is  enti.  JjUShingtOTl  dUd  DodsOU  COUtr^. 

tied  to  his  costs 
out  of  the  es- 

Ute,  bis  unwise  T  it  n  r '  iwr  i?  wt 

delajinprodoc         JUDGMENT. 

ing  the  paper,  SiR  JOHN  NiCHOLL. 

and  thus  oooa* 

sioning  the  snit,      Thc  dcccascd  iu  this  cause  died  in  1829 :  her 
Kfa£og°them.'    husbaud  had  died  in    1819.     Her  property  is 

said  to  be  of  the  value  of  10,700/.  The  paper, 
propounded  as  a  codicil,  is  dated  on  the  12th  of 
October,  1828,  and  is  to  this  effect : 

"  I  give  to  my  dear  Henry  [meaning  the' 
"  Reverend  Henry  HoUoway]  a  policy  of  in- 
"  siirance  on  my  own  life  effected  in  the  Sun 
**  Life  Office  for  the  sum  of  five  thousand  pounds, 
"  and  this  may  act  as  a  codicil  to  my  last  will 
*'  and  testament."  (a) 

"  Elizabeth  Headington." 

This  paper  is  alleged  to  he  in  the  deceased's 


Hbadingtom 

9. 
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haudwriting:    and  though  the   Court  will  not      i8do. 
pronounce  on  evidence  of  handwriting  solely,  (J)     "^^^ 
yet  when  that  proof  is  joined  to  circumstances 
rendering  the  instrument  probable  and  natural, 
it  is  not  necessary  to  have  any  thing  more  im-    hollowat. 
mediately  connecting  it  with  the  deceased. 

The  account  of  this  codicil  given  in  the  plea, 
is,  that  the  deceased  having  sealed  the  paper  up 
in  an  envelope,  delivered  it  to  Mr.  HoUoway 
about  a  week  before  her  death,  desiring  it  might 
not  be  opened  till  after  her  will  was  read.    This 
injunction  Mr.  HoUoway  observed,  and  by  his 
concealment  of  the  paper  till  after  the  funeral, 
he  has  led  to  the  present  investigation.     The 
deceased  died  on  the  25th  of  March,  and  the 
paper  was  not  produced  till  the  10th  or  11th  of 
April,  when  he  showed  it  to  Mr.  Parnell,  the 
deceased's  solicitor,  who  prepared  her  will :  he, 
from  the  late  period  at  which  the  paper  was  pro- 
duced, could  not  avoid  feeling  some  suspicion, 
and  took  up  an  unfavorable  impression  of  the 
instrument,  because  he  knew  nothing  of  the 
paper  before  it  was.  thus  shown  to  him ;  and, 
undoubtedly,  the  conduct  of  Mr.  HoUoway  was 
extremely  incautious. 

The  deceased,  it  is  true,  was  very  secret :  she 
did  not  communicate  her  concerns  even  to  Mr. 
Parnell,  further  than  his  professional  assistance 
was  absolutely  necessary :  and  the  handwriting 

(a)  The  deceased,  by  her  will,  did  not  make  any  provbion 
for  the  Reverend  Mr.  HoUoway « — but  she  provided  for  his 
mother,  and  also  for  his  two  sisters,  and  appointed  the  latter 
residuary  legatees. 

(6)  See  ConsUble  v.  Steibel  and  Emanuel,  Vol.  I.  60. 
Crisp  and  Ryder  ▼.  Walpole,  Vol.  11.  531. 


Itt  June. 


Heading  TON 

«• 
Hollow  AT. 
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1B90.      ^  the  signatuife  is  admitted,  by  the  executor  in 
his  answers,  to  be  genuine.    The  ground  of  op- 
position, howeyer,  is,  that  the  paper  was  ob* 
tained  by  undue  influence.     Mr.  Paxnell  will 
not  go  beyond  doubting  the  handwriting  of  the 
signature— even  as  to  the  body  of  the  instrument 
his  reasons  are  insufficient — he  doubts  it,  be- 
cause he  thinks  it  is  too  well  worded  for  the  de- 
ceased.   But  here  is  also  another  instrument, 
written  a  few  months  before  the  will,  and  found 
in  conjunction  with  it ;  this  instrument — ^which 
is  signed,  and  at  the  bottom  has  a  bequest  to 
the  Reverend  Mr.    HoUoway  —  the    party    in 
this  cause — is  extremely  well  written  and  as 
well  worded  as  the  paper  in   dispute.     There 
is  no  reason,  then^  to  suspect  any  forgery; 
but  yet  I  do  not  feel  surprised  that  suspicions 
shoiild  be  excited.    It  appears  however  that 
this  paper  was  produced,  three  days  after  the 
deceased's  death,  to  a  gentleman,    the  head 
clerk  in  the  Secretary's  department  of  the  Sun 
Fire  Office;   and  the  paper,  produced  on  that 
occasion!,  is  clearly  identified  with  the  codicil  in 
question ;  though  it  was  not  shown  to  Mr.  Par*- 
nell,  nor  produced  to  Mr.  Headington,  till  some 
time  after  the  death  of  the  deceased,  and  after 
the  time  had  been  fixed  for  Mr.  Headington  to 
take  probate  of  the  wilL 

In  respect  to  costs,  though  the  genei^al  rule  is, 
that  when  a  party  propounds  a  paper,  loco  exe- 
entoris,  («)  afid  establishes  it,  he  is  intitled  to 
his  costs ;  yet,  adverting  to  the  imprudent  and 
unwise  conduct  of  Mr.  HoUoway ;  and  that  the 

(a)  See  Williams  v.  Goude  and  Bennet,  Vol.  I.  610. 
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matter  of  coBts  is  a  question  more  peculiarly  left      ^^^* 
to  the  discretion  of  the  Court ;  and  further,  that      utjaoe. 

the  rule  as  to  a  legatee  having  his  costs  out  of  „  

the  estate  on  establishing  a  codicil,  is  not  so  _  ». 
general  as  in  the  case  of  a  will,  I  do  not  think 
that  his  costs — occasioned,  as  they  are,  by  his 
own  delay  in  producing  the  paper — ought  to  fall 
on  the  residue.  I  direct  that  Mr.  Holloway  shall 
pay  his  own  costs ;  but  that  the  executors  shall 
have  theirs  out  of  the  estate. 


Hollow  AT. 


PEDDLE  V.  TOLLER. 


1830. 


24th  JqIj. 


This  was  a  petition  presented  by  William  Ped-  wbew « boi  of 
die,  one  of  the  parties  in  a  suit  entitled  Peddle  v.  Sulii'MM  do^ 
Evans,  (a)  relative  to  the  conduct  of  his  proctor  D^^^t^^td' 
in  that  suit ;  his  petition  concluded  with  the  fol-  J^  ^^^^ 
lowing  prayer: — '^  that  this  honourable  Court  though a^neni 
"  will  order  that  Messrs.  Toller  and  Son  shall  J^°^*o5tSLd, 
"  produce  for  the  inspection  of  your  petitioner  JliJ^"^'^ 
"  and  his  present  proctor  all  vouchers,  receipts,  ^^w,  the 
'^  or  other  acknowledgments  by  them  or  either  uon  (thragb 
**  of  them  taken  -on  making  such  payments  'oDtaiWim- 
•*  [those  detailed  in  the  petition]  respectively,  in  ^^^'i^^jl^^i. 

bill  to  be  oxamined  bj  the  registrar,  in  order  1st,  that  tbe  soitor  might  decide  as  to  pruoeediog  in 
other  Coorts,  to  recover  tbe  excess  (if  anj)  ;  2dlj,  to  found  a  ooioplaiot  against  the  proctor,  if  tbe 
charges  were  exorbitant  or  frandalent ;  bot  the  Court  cannot  notice  an  asserted  undertaking  that 
disbursements  onlj,  and  those  not  exceeding  a  oertain  sum,  should  be  charged  ;  nor  will  It  make 
an  order  for  tbe  production  of  Touchers ;  which,  if  demanded,  are  prodnoed  as  of  coarse  before 
tbe  registrar. 

On  the  registrar's  report — ^that  tbe  bill  was  just  and  reasonable — and  on  the  proctor  for  the  com- 
plainant declaring  be  proceeded  no  farther,  costs  against  tbe  petitioner  were  not  giren,  onljbecaose 
he  was  almost  a  pauper. 

(a)  Prerog.  Trio.  Term,  1824.     Deleg.  2ath  May,  IBM. 


Toller. 
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1830.       "  order  that  your  petitioner  or  his  said  proctor 
^^  j„,       "  may  inspect  and  examine  into  the  correctness 

"  of  ,such  charges,  and  be  at  liberty  to  make 

V.  "  copies  or  extracts  from  such  vouchers,  re- 
"  ceipts,  or  other  acknowledgments  as  occasion 
"  may  require,  or  as  he  may  be  advised  may  be 
"  necessary ;  and  that  Messrs.,  Toller  and  Son 
"  may.  be  directed  to  refund  to  your  petitioner 
"  the  excess  they  have  received  over  and  above 
"  the  sum  of  200/.  for  their  disbursements  in 
**  the  said  Court  of  Delegates,  and  which  was 
"  paid  them  on  my  account  in  consequence  of 
**  the  aforesaid  (in  the  petition)  misrepresenta- 
"  tions  of  Mr.  Toller,  of  deductions  from  their  bill 
'*  of  business  done  in  this  Court,  and  that  in  case 
''  it  shall  be  found  on  investigation  that  their 
'^  actual  and  lawful  disbursements  in  the  Court 
"  of  Delegates  do  not  amount  to  200/.,  that  they 
'•  be  ordered  to  refund  the  full  amount  of  what 
* '  it  shall  appear  they  have  so  received  over  and 
''  above  their  actual  disbursements^  and  that 
'/  they  be  condemned  in  the  costs  attendant 
"  upon  this  application." 

The  nature  of  the  case  sufficiently  appears 
from  the  sentence. 

Phillimore  and  Lee  for  the  petition. 

Addams  contr^. 

Judgment. 

Sir  John  Nicholl. 

This  is  an  application  of  an  unusual  if  not  of 
an  unprecedented  nature,  being  a  petition  by  a 
party  against  his  former  proctors  respecting 
transactions  in  a  certain  suit  begun  in  1822,  and 


Toller. 
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finished  several  years  ago.  This  petition  alleges,       ^^^' 
that  certain  charges,  not  for  business  done  in     a4th  joij. 
this  Court  but  in  the  Court  of  Delegates,  not       — 

Peddle 

contained  in  a  regular  bill  of  costs  but  made  _  «. 
under  an  asserted  special  agreement — charges 
actually  paid  above  threft  years  since — were  im- 
proper :  and  the  party  prays — "  that  the  proctors 
shall  be  ordered  to  produce  vouchers  of  their 
disbursements ;  that  copies  of,  or  extracts  from, 
the  vouchers  may  be  taken :  that  the  proctors 
may  be  ordered  to  reftind  all  they  have  received 
above  200/.  for  their  disbursements  in  the  Court 
of  Delegates ;  and,  if  the  disbursements  do  not 
amount  to  200/.,  to  refund  all  above  their  actual 
disbursements."  Such  is  the  substance  of  the 
prayer,  which  is  preceded  by  a  detail  of  all  the 
circumstances  happening  in  the  suit,  and  is 
supported  by  the  affidavits  of  the  party  and  his 
solicitor,  and  by  some  correspondence.  To  this 
petition  an  answer  was  given  by  the  proctors 
verified  by  affidavits  and  correspondence  ;  and, 
in  reply,  a  further  affidavit  has  been  made  by 
the  solicitor  accompanied  by  some  further  cor- 
respondence. 

The  circumstances  set  forth  in  the  petition 
and  affidavits  have  now  been  referred  to,  and 
discussed  by  the  Counsel  on  both  sides:  but 
those  facts  only  are  material  for  the  considera- 
tion of  the  Court  which  tend  to  support  the 
prayer  of  the  petition, — all  other  matters  are 
quite  extraneous  and  irrelevant  to  the  present 
enquiry.  The  question,  however,  is  of  some 
importance  to  the  proctors,  complained  of,  per- 
sonally— to  the  profession  in  general — and  to 
the  suitors  of  the  Court, — the  public  at  large. 
It  may  therefore  be  proper  to  examine  some  of 
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18S0.       the  points  more  fally,  than  the  mere  decision  of 
24tb  joij.     the  prayer  of  the  petition  may  appear  to  re- 
quire. 
V.~  The  first  consideration  is,  whether  the  Court 

has  any  and  what  power  to  grant  the  prayer  of 
the  petition.  The  second,  what  is  the  proper 
mode  of  granting  such  relief  as  the  Court  may 
have  the  power  of  affording. 

This  Court,  like  all  other  Courts,  has  consi- 
derable authority  over  its  own  practitioners  and 
officers.  This  authority  forms  a  part  of  the 
jurisdiction  inherent  in  all  Courts,  which  they 
are  bound  to  exercise  for  the  protection  of  their 
suitors  against  imposition  and  extortion.  The 
principle  has  been  laid  down  and  acted  upon  in 
various  instances  in  the  temporal  Courts:  it 
will  be  sufficient  here  to  state  one  or  two  cases, 
though  the  principle  will  also  appear  in  some 
others  which  will  be  hereafter  referred  to  for  a 
different  purpose.  In  Newman  v.  Payne,  (a) 
the  marginal  abstract  runs  thus :  "  An  attorney 
^*  cannot  take  from  his  client  a  bond  for  unli- 
**  quidated  costs :  notwithstanding  such  bond 
^^  and  a  mortgage  have  been  given,  the  bills 
<*  may  be  taxed,  and  upon  payment  the  de- 
"  fendant  to  reconvey — and  the  bond  declared 
"  void."  The  Lord  Chancellor  said,  "  I  have 
'^  had  no  doubt  as  to  the  relief  in  this  case :  I 
"  do  not  go  on  any  particular  rule  of  equity,  but 
"  upon  a  principle  that  would  operate  in  the 
**  same  manner  in  any  Court  of  Law.  All 
**  Courts  will  protect  their  suitors,  and  attomies 
*^  cannot  act,  in  respect  to  the  parties  for  whom 
**  they  are  concerned,  as  other  persons  may  do. 

(a)  4  Bro.  C.  C.  350. 
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**  I  have  no  doubt  what  a  G)urt  of  Law  would  IMO. 
*'  do.  The  master  must  tax  the  costs  and  take 
^^  an  account  of  money  lent."  The  same  prin- 
ciple of  protecting  suitors  against  improper 
charges  is  laid  down  in  Balme  v.  Paver,  (a) 
These  authorities  are  sufficient  to  show,  that  it 
is  the  duty  of  the  Court  to  go  as  far  as  It  can 
in  relieving  the  petitioner,  if  he  has  any  claim 
to  relief :  but  still  that  duty  is  limited  by  cir- 
cumstances ;  it  is  limited  first,  by  the  powers 
and  jurisdiction  belonging  to  the  G)urt;  and 
secondly,  by  circumstances  which  may  have 
previously  taken  place. 

What  are  the  powers  and  jurisdiction  of  this 
Court  in  respect  to  costs  between  proctor  and 
client  incurred  in  a  contested  suit  ?  The  Court 
has  no  power  to  decide  what  is  due,  nor  to  en- 
force payment.  Even  in  common  form  busi- 
ness in  whioh  the  proctor  is  acting  more  in  the 
character  of  an  officer  of  the  Court,  and  for 
w;hich  there  is  an  established  table  of  fees,  and 
which  therefore  is  subject  to  a  more  direct  con- 
trol, the  Court  has,  of  its  own  authority,  no 
such  power :  but  where  costs  are  given  against 
a  party,  the  Court,  in  order  to  carry  its  sentence 
into  execution,  is  empowered  to  tax  the  costs 
and  to  enforce  payment :  but,  as  between  proctor 
and  client,  the  Court  has  no  such  authority  :  It 
can  neither  decide  what  shall  be  received,  nor 
what  shall  be  paid,  nor  can  It  enforce  payment. 
The  proctor  can  only  recover  his  charge  by 
action  at  law,  when  he  must  prove  the  items  of 
his  bill.  All  that  this  Court  can  do  is,  upon  the 
application  of  the  client,  to  refer  the  bill  to  the 

(a)  1  Jacob,  806. 
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^^^'  Registrar  for  examination.  The  Court  does  this 
24th  joij.  for  one  of  two  purposes :  first,  to  enable  the 
j^jj^^  suitor  to  judge  what  he  will  pay  or  tender,  before 
V.  bringing  the  matter  into  a  Court  of  Law  by  re- 
fusal of  payment ; — but  this  is  not  properly  a 
taxation  of  the  bill :  the  Registrar  does  not  re- 
port the  bill  to  the  Court :  the  Judge  does  not 
tax  the  bill — the  proctor  first  making  oath  that 
the  amount  reported  has  been  necessarily  ex- 
pended : — nor  does  the  Court  issue  a  monition 
for  the  payment  of  the  sum  taxed.  It  has  no 
such  authority  between  proctor  and  client.  The 
reference  to  the  Registrar  is  merely  in  aid  of 
justice,  and  for  the  convenience  of  suitors. 

The  other  purpose  is,  in  order  to  found  a 
complaint  of  extortion  against  a  proctor,  if  he 
has  made  out  and  attempted  to  obtain  payment 
of  an  exorbitant  bill,  or  of  fraudulent  charges. 

Whether  the  temporal  Courts  had,-  without  the 
authority  of  an  Act  of  Parliament,  any  other  or 
greater  authority  than  is  now  possessed  by 
this  Court  of  proceeding  in  a  summary  mode 
between  solicitor  and  client,  or  attorney  and 
party,  it  is  immaterial  to  enquire ;  but  it  is  cer- 
tain that,  in  order  to  regulate  such  matters,  it 
was  thought  expedient  to  obtain  an  act  of  par- 
liament under  the  authority  of  which,  and  under 
certain  regulations  therein  specified,  proceed- 
ings in  the  temporal  Courts  now  take  place,  (a) 
First,  it  is  upon  the  party  submitting  to  pay  the 
sum  taxed  that  he  is  entitled  to  demand  a  taxa- 
tion. Secondly,  if  he  neglects  to  pay  the  sum 
taxed  he  is  liable  to  an  attachment,  enforcing 
payment  summarily,  or  the  attorney  may  still 

(a)  See  2  G.  2.  c.  23.  s.  23. 
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bring  his  action  at  law.  Thirdly,  it  is  the  oflScer  1S30. 
of  the  Court  and  not  the  Judge  who  is  to  tax  24th  jaij. 
the  bill.  But  there  is  no  isuch  act  applying  to 
the  Ecclesiastical  Courts.  Here,  after  tiie  Re- 
gistrar has  examined  the  bill  the  client  is  not 
obliged  to  pay  the  amount,  nor  the  proctor  to 
receive  it,  nor  can  the  Court  enforce  payment 
In  the  present  case,  this  Court  (supposing  the 
money  had  not  already  been  paid)  could  not 
compel  Peddle  to  pay  the  amount  which  the 
Registrar  might  think  to  be  the  sum  due.  The 
Court,  nevertheless,  at  the  prayer  of  Peddle,  is 
now  called  upon  (as  I  have  before  said)  to  compel 
the  proctor  to  refund  a  part  of  the  money  al- 
ready paid  for  charges  in  the  Court  of  Delegates, 
— not  upon  a  regular  bill  of  costs  made  out  as 
between  proctor  and  client,  but  upon  an  alleged 
undertaking  to  charge  only  disbursements  out  of 
pocket,  and  upon  a  further  alleged  undertaking 
that  such  disbursements  should  not  exceed  200Z. 

r 

The  demand  of  producing  vouchers  I  will  con- 
sider presently.  Upon  the  other  question, — 
whether  the  Court  can  compel  the  proctors  to 
refund  any  and  what  part  of  the  money  re- 
ceived,— Peddle  has  gone  into  the  whole  history 
of  what  passed  either  by  letter  or  otherwise  be- 
tween his  solicitor.  Walker,  and  the  Messrs. 
Toller  from  the  commencement  of  the  cause  in 
1822  to  the  present  time :  and  all  the  supposed 
understandings  during  the  course  of  that  period, 
all  the  inferences  that  can  be  raised,  and  all  the 
imputations  that  can  be  made,  are  brought  for- 
ward. It  is  not,  however,  necessary  for  the 
Court  to  travel  through  them :  they  bear  very 
little,  if  at  all,  upon  the  decision  of  the  main 

VOL.  III.  u 
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3830.  question :  but  it  may  be  remarked,  that  in  llie 
24th  j^ij^  whole,  of  this  history  Peddle's  name  very  seldom 
occurs,  till  the  costs  are  finally  to  be  settled, 
aftd  then  the  unfortunsU:e  client  is  brought  pro- 
minently forward  as  the  person  upon  whom  the 
hardship  is  ultimately  to  fa]L  Walker,  bis  solici* 
tor,  seems  pretty  much  to  havedecided  every  thing 
for  himself  upon  his  own  judgment  as  if  he  were 
the  real  party;  for«  as  a  solicitor ^  he  was  not 
very  competent  to  form  a  proper  judgment  upon 
the  expe<tiency  either  of  undertaking  a  suit,  or 
of  prosecuting  an  appeal  in  an  Ecclesiastical 
Court.  Mr.  Toller  in  his  answer  states,  and  he 
has  verified  it  upon  oath,  that  he  verily  believes 
Mr.  Walker  was  interested  as  a  party.  "  He 
"  verily  believes  that  Charles  Houlden  Walker 
'^  had  entered  into  an  agreement  with  William 
*^  Peddle  that  he  should  carry  on  the  said  suit 
''  at  his  own  risk  as  to  the  costs,  and  in  the 
"  event  of  success  therein  divide  with  him,  Wil- 
"  liam  Peddle." 

Mr.  Walker,  though  he  has  made  a  long  affi- 
davit of  several  sheets  of  paper,  very  argumen- 
tative and  very  inferential,  yet  has  not  ventured 
to  contradict  this  very  important  fact,  and  the 
res  gestae  tend  strongly  to  confirm  its  truth. 
This  practice  of  an  attorney  "  buying  a  cause," 
or  participating  in  the  property  to  be  recovered 
is  most  dangerous  to  public  justice :  (a)  it  ex- 
poses the  adverse  parties  to  the  harassment  of 
most  vexatious  litigation.     How  other  Courts 


(a)  See  as  to  Ckampertyy  and  the  punishment  thereof,  Com. 
Dig.  tit;  Maintenance  (A.  1  &  2),  aiid'(C.  1  &  2),  4  Bl.  Com. 
135.     Also  Wood  ¥.  Downes,  18  Ves.  120. 
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may  consider  such  a  matter  I  will  not  stc^  to  en^^       1880. 
quire,  but  if  any  practitioner  in  this  Court  were     24th/iiir. 
to  undertake  a  cause  upon  condition  of  sharing 
in  the  effects,  or  of  receiving  any  other,  btaefit 
beyond  the  payment  of  his  ovm  regular,  fair 
bill,  I  should  think  it  would  call  for  the  utmost  xbecoort  win 
powers  of  the  Court  to  prevent  the  recurrence  J^we«**to  re- 
of  such  bargains,  and  to  repress  such  a  practice.  JJom"nnder^" 
The  Court  takes  advantage  of  this  opportunity  t*king  Cannes 

A  ii«i^i.»»  00  condition  of 

to  express  pubhcly  that  opmion.  sharing  in  the 

In  respect  to  the  imputations  against  the  if^^'nefitbl- 
proctors :  they  knew  nothing  of  Mr.  Peddle,  nor  y*'!^^  ^^  W" 
of  his  cause,  except  from  the  information  of  Mr.  oosts. 
Walker,  and  Mr.  Walker  himself  was  a  new 
client,  introduced  to  them  by  a  respectable 
Agent's  house  in  this  town,  Messrs.  A^Iingtons 
and  Gregory— old  clients  of  the  Messrs.  Toller, 
There  was  at  the  outset,  therefore,  no  claim 
upon  the  proctors  to  depart  from  their  usual 
course  of  practice.  The  proctors,  however,  do 
not  urge  their  client  into  the  cause  :  on  the  con- 
trary, at  an  early  stage  of  it,  they  recommend 
a  compromise  in  a  letter  to  Walker  on  the 
2nd  of  October,  1822,  taking  a  very  judicioui^ 
and  libercd  view  of  the  cause  and  its  probable 
result.  The  compromise  was  prevented  by 
the  advice  or  decision  of  Walker:  and  a 
very  expensive  suit  for  a  small  property  was 
the  consequence.  The  sentence  was  unfavor- 
able to  Peddle,  and  it  was  unsatisfactory  to  his 
law  advisers.  The  case  was  one  of  great  in- 
tricacy— of  much  ccmflicting  evidence — of  con- 
siderable difficulty — of  so  much  difficulty  that 
it  was  a  matter  of  consolation  to  the  Judge  that 
bis  sentence  might  be  revised  by  a  superior 
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1830.      tribunal,    except  that  the   property  was    but 
24th  joij.     small.    The  Court  of  Delegates  affirmed  the 

sentence  but  without  costs  ;    except  that  as  to 

V.  the  expences  arising  from  offering,  in  that 
Court,  an  exceptive  allegation  on  behalf  of 
Peddle,  he.  Peddle,  was  condemned  in  costs. 
The  offering  of  that  allegation  however  was 
communicated  to  Walker,  nor  could  that  plea 
have  been  given  in  without  being  settled  and 
supported  by  Counsel.  . 

It  is  suggested  that  Mr.  Toller  excited  the 
appeal  and  expressed  his  conviction  that  the 
sentence  wt>uld  be  reversed,  and  undertook  to 
accept  his  mere  expences  out  of  pocket.  Here 
happens  to  be  Messrs.  Tollers'  letter  to  Walker, 
dated  27th  November,  1824,  expressed  in  very 
correct  terms  and  very  far  from  urging  on  an 
appeal.  The  letter  acknowledges  the  receipt 
of  200/.  on  account,  in  tlie  cause  of  Peddle  v. 
Evans,  and  thus  concludes :  ''  The  opinion  of 
"  Dr.  Adams  coincides  with  our  own — that  the 
"  decision  of  Sir  John  NichoU  is  wrong ;  but 
"  neither  he  nor  ourselves  can  say  whether  the 
"  Delegates  will  reverse  the  decision."  This  is 
quittd  correct :  they  are  acting  in  concurrence 
with  the  opinion  of  their  leading  counsel :  and 
they  had  previously,  viz.  on  the  23rd  of  Sep- 
tember, 1824,  suggested  the  expediency  of  a. 
compromise. 

In  respect  to  the. agreement  to  accept  mere 
disbursements,  it  at  least  shows  the  sincerity  of 
the  proctors  in  their  opinion,  and  hopes,  that  the 
sentence  would  be  reversed  :  but  I  much  doubt 
the  public  policy  of  such  undertakings,  and  the 
propriety  of  giving  them  any  countenance  or 


PREROGATIVE    COURT    OF    CANTERBURY,  293 

judicial  recognition.    An  able  and  experienced       i^^o- 
proctor  may  form  a  strong  opinion  that  a  sen-     24th  joiy. 
tence  is  erroneous   and  that  opinion   may  be       

Peddle 

right;    but,  what-ever  be  the  condition  of  the         «. 
party  in  the  cause,  and  however  strong  the  opi-      '''®''''*»- 
nion  that  the  sentence  is  erroneous,  the  correct  TheCoartb^ 

•     J  J.  •        J.  '^  a1_  ix      r  oline*  to  dis- 

course,  m  my  judgment  is,  to  wait  the  result  of  ooonteiiuioe  u 
the  appeal  before  undertaking  to  accept  fees  J^^*  ou" 
out  of  pocket  instead. of  the  regular  charges.  pro«torto«o- 
The  proctor  may  then,  without  injury  to  the  ad-  barMnenufroni 
verse  party,  exercise  his  liberality  as  extensively  appe»«»tl^  u 
as  he  pleases :  but  the  policy  of  the  law  is,  to  IJJ  UiTto^pro-^ 
protect  both  parties — respondents  as  well  as  teotbothrM- 

.  7;  ,  ;  poodonts  uid 

appellants  —  from  useless  litigation :  and  no  appeiiaou  from 
party  should  be  excited  to  appeal  without  the  Sm."*  ****** 
ordinary  check  of  the  risk  at  least  of  his  own 
costs,  and  possibly  of  those  of  the  respondent. 
By  these  observations  no  blame  is  meant  to  be 
imputed  to  the  proctor  in  this  particular  case, 
for  agreeing  to  take  disbursements  out  of  pocket : 
it  is  possible  that  it  is  not  unfrequently  done 
from  very  kind  and  liberal  motives, — but  ob- 
serve the  injury  to  the  other  party,  which  is  ap- 
parent in  this  very  case :  the  respondent,  though 
successful  in  both  Courts,  has  probably  ex- 
pended the  greater  part  of  the  stake  in  the  liti- 
gation. Upon  public  grounds,  therefore,  I  doubt 
the  propriety  of  these  agreements  to  accept 
mere  disbursements  as  an  inducement  to  an 
appeal. 

But  this  is  quite  clear :  that  this  Court  has 
no  power  of  deciding  upon,  and  inforcing  such 
an  agreement.  The  Court  can  only  proceed  in 
the  regular  and  ordinary  way  to  direct  the  bill 
of  costs  to  be  examined  by  the  Registrar,  and 
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1880.      that  It  ought  to  do,  unless  there  be  some  reason 


24tb  Joij.  to  bar  and  preclude  the  suitor  from  being  as* 
peddIp  sisted  by  that  examination.  Still  less  can  the 
„  ^'         Court  take  any  notice  of  another  matter  that 

Toller* 

has  been  suggested,— namely^  a  sort  of  under* 
standing  that  the  disbursements  should  not  ex* 
ceed  about  200/.  This  Court  will  not  decide 
upon  that  question  further  than  to  say,  that 
the  whole  conduct  of  Mr.  Walker  is  inconsistent 
with  any  such  agreement.  He  would  not  have 
suggested  a  higher  fee  to  the  common  law 
counsel  without  at  least  some  reference  to  the 
limit  of  200/. :  but  what  seems  more  conclusive, 
he  never  would  have  agreed  to  pay  360/.>  the 
balance  of  the  account  in  which  the  disburse* 
ments  are  distinctly  charged  at  upwards  of 
300/. 

In  respect  to  what  is  stated  in  this  long  affi* 
davit  about  the  bill  in  the  Prerogative^  this 
Court  must  consider  that  question  as  completely 
closed.  First,  because  no  part  of  the  prayer  of 
the  present  petition  applies  to  it :  secondly,  be* 
cause  the  bill  had  been  long  ago  delivered^  and 
after  certain  allowances  was  actually  paid  by 
the  solicitor,  Mr.  Walker :  but  further,  a  year 
after  payment^  Walker  desired  to  have  the  bill 
for  the  business  in  the  Prerogative  taxied ;  Mr, 
Toller  consented^  and  an  appointment  was  made 
with  the  Registrars :  but  because  Mr,  Toller 
objected  to  the  attendance  of  Mr.  Walkw,  aa 
Peddle's  solicitor,  and  because  the  Court,  after 
hearing  the  case  and  enquiring  of  the  Registrars 
as  to  the  usage,  refused  to  make  apy  order  to 
allow  the  attendance  of  Mr.  Walker,  as  solieit€ar> 
the  matter  waa  dropped,  («)    Mr,  Walker  would 

(a)  See  Peddle  ▼.  Evans,  1  Vol.  684. 
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hare  had  full  opportunity  of  instmcting  My.       ^^^• 
Pcddle's  proctor,  or  of  proving  by  his  affidavits^     24th  jaiy. 

any  facts  in  objection  to  the  charges  contained       

io  the  bill :    but  because  his  cknm  of  right  ta         v. 
attend  as  solicitor  was  overruled,  that  part  of 
the  case  was  abandomed  and  the  present  petition 
k  now  brought  forward  with  all  these  state- 
ments and  affidavits^  in  order  to  do  what? — ^to 
supp(Nrt  a  demand  for  the  production  of  vouchers 
and  for  penuission  to  take  copies  of  them,  so 
far  as  they  relate  ti>  the  disbursen^its  in  the 
Court  of  Delegarte» :  and  m  what  mode  is  this 
required?  by  a  lettei  from  Mr.  Walker  to  Mr. 
ToUev.  As  Peddle  is  nominally  appearing  by  his 
proetcor,  the^  latter,  whose  duty  it  was  to  have 
written  any  such  notice,  wo^d  find  it  difficult  to 
justify  his  conduct  in  allowing  Mr.  Walkev  to  in- 
terpose and  write  that  letter.    If  Peddle  had  em- 
ployed his  proctor  to  make  that  demand,  his 
proctor  would  have  known,  or  at  least  he  ought 
to  have  known,  that  upon  the  bill  being  referred 
to  the  Registrars  for  examination,  the  vouchers 
or  other  proofe  of  payment  would  have  been 
pvoduced  as  a  matter  of  course,  if  demanded. 
Why  therefore  this  unusual  mode  was  adopted 
it  is  difficult  to  say,  unless  the  object  be  to 
compel  this  matter  to  proceed  out  of  the  regular 
course. 

The  question  then  is^  whether  the  Court  ca» 
and  ought  now  to  put  the  matter  in  a  train  to 
affiord  the  petitioner  an  opportunity  of  being 
satisfied  that  these  charges  are  true  and  proper. 
If  a  regular  and  detailed  bill  of  the  costs  and 
charges  in  the  Delegates  had  been  sent  with  the 
account  current,  I  should  have  held  that  the 
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1830.  payment  which  took  place  would,   after  such 

24th  joij.  long  acquiescence,  have  precluded  the  party 

from  a  taxation.     But  here  was  no  detailed  bill 

V.  delivered  till  the  third  of  July  instant.     Before 

Toller,  ^y^^^  ^^^^  j^  ^^^  impossible  the  party  could  as- 

wbeo  a  detailed  Certain  whthcT  the  charges  had  been  fairly  made 
heendenf9T^  OT  not,  thougli  WalkcT  had  paid  them.  Even 
elided*!?,  1^"'"  where  there  is  actual  payment,  other  Courts  will 
pejment  nade    uudor  some  circumstauccs  still  order  a  taxation : 

After  the  lait 

wat  at  an  end  but .  ouly  ou  stroug  grouuds.  Ouc  ground  is, 
part^waanot  whcro  the  cUeut  has  paid  the  bill  in  the  course 
th^J^rt^wMid  ^^  *^^  proceedings — under  their  pressure — inops 
wt  be  entitled  concUu — ^without  advicc — and  subject  to  the  in- 
red  to  the  reffia'  fluencc  of  his  soUcitoT.  Such  was  the  case  of 
MUon :  !S""  Crossley  v.  Parker,(a)  before  Sir  Thomas  Plumer, 
where  the  paj.  fjr^^^  MastcT  of  the  RoUs.     But  here  the  bill  was 

ment  took  place 

whhont  a  de-     paid  louff  after  the  suit  was  at  an  end,  and  so 

tailed  bill,  and      r        r         ^\  .^     v    •  •!••     •. 

application  for  laT  irom  tiio  party  being  tnops  concihty  it  was 
reg*ilto7  wa?*  P^id  by  his  solicitor  to  whom  he  had  intrusted 
SiCT*  tii'^defi  '^^  whole  management  of  the  suit  and  of  the 
rerj  of  the  bui.  paymcuts.    Auothcr  ground  for  opening  and 

having  the  bill  taxed  after  payment  is,  where 
some  strong  and  clearly  improper  charge  is  dis- 
covered and  pointed  out.  Wilkinson  v.  Foster.(A) 
Plenderleath  v.  Fraser  (c)  Langford  v.  Nott.(d) 
How  do  these  cases  apply  to  the  present  ?  Here 
is  no  improper  charge  of  any  importance  even 
suggested.  It  is  admitted,  that  the  disburse- 
ments in  the  bill  delivered  amount  to  about 
329Z.,  without  any  charge  for  the  proctor's  own 
professional  assistance:  and  it  is  stated  and 
proved  that  they  ofiered  to  allow  Mr.  Peddle's 


(a)  I  Jac.  &  Walker,  460.  (b)  7  Moore,  490. 

(c)  lb.  notis.     And  3  Ves.  &  Beames,  174. 

(d)  1  Jac.  and  Walker,  291. 
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proctor  to  see  their  books :  there  was,  therefore,       '^^^^' 
no  concealment  of  the  items  ;   it  was  rather  a      84th  jaij. 
point  of  punctilio  that  they  would  not,  when  so       " — ■ 
called  upon,  deliver  a  bill.    Now  I  think  that  in         «. 
this  respect  the  proctors  were  wrong.    I  think 
the  party  was  entitled  to  a  detailed  bill  from  the  AoUentuander 
first,  and  whenever  required :  it  was  impossible  ^J^IIItitied 
to  ascertain  the  truth  and  fairness  of  the  charge  ^J^^jjf'**'!'" 
without  such  a  bill :    and,   however  affronting  tor. 
and  insulting  such  a  demand  might  be,  I  think 
it  ought  to  have  been  complied  with. 

A  bill  was  at  length  delivered  on  the  third  of 
July ;  and  instead  of  the  petitioner  merely  ap- 
plying to  the  Court  desiring  that  the  bill  so  de- 
livered might  be  referred  to  the  proper  Registrar 
for  examination,  Mr.  Walker,  on  the  5th  of  July, 
wrote  a  letter  to  Messrs.  Toller  and  Son  de- 
manding the  production  of  vouchers,  and  re- 
questing that  either  he  or  Peddle  might  take 
copies  of  them.  No  answer  being  returned, 
this  long  petition  and  affidavits  were  presented, 
and  all  these  transactions  were  gone  into  at  no 
inconsiderable  length :  and,  I  must  add,  without 
much  necessity  or  propriety. 

It  remains  for  the  Court  to  see  what  can  be 
done,  in  order  to  arrive  at  true  justice  between 
the  suitor  and  proctor. 

The  Court  is  bound  to  afford  every  suitor  all 
just  protection.  It  is  no  less  due  to  the  proctor : 
but  such  protection  can  only  be  afforded  ac- 
cording to  the  limited  powers  of  the  Court  and 
according  to  the  regular  course  of  proceeding. 
This  Court  cannot  enter  into,  nor  decide  upon, 
special  agreements  for  disbursements  only,  and 
that  such  disbursements  should  not  exceed  200/. 
Those  agreements  if  validly  made  must  be  set 
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inft.  up  and  enfoieed  m  other  Courts.  On  the  other 
j^j^^  hand,  though  the  account  was  rendered  and  ac- 
tually settled  and  paid  abore  three  years  ago, 
yet  as  no  hill  of  particulars  was  delivered  until 
about  three  weeks  ago,  I  think  the  CSourt,  if  still 
desired,  is  called  upon  to  refer  that  bitt  to  the 
proper  Registrar  for  investigation*  Under  that 
eKamination  the  various  charges  made  will  be 
considered  and  proved  by  jHroper  vouchers.  If 
any  of  the  charges  shall  be  found  gross  and 
fraudulent  (which  is  in  no  degree  probable)^  it 
laay  not  be  too  late  for  the  party  to  seek  a  re- 
medy in  other  Courts,  by  bringing  his  action 
for  the  amMnt  of  any  sum  that  he  may  have 
overpaid,  or  by  sw^h  o(thee  means  as  he  may  be 
advised  there  to  have  recourse  to :  but  this  exa- 
minatioa  m^ust  take  {dace  in  the  regular  and 
ordinary  course  :  it  is  oyot  a  case  in  whicl^  the 
Court  ought  to  depart  fix>m  its  usual  forms. 
The  charges  have  been  incurred  in  the  Court  of 
Delegates ;  the  Registrar  of  that  Court  seems 
to  be  the  proper  officer  to  exaiuine  the  bill.  U^ 
however  upon  application  to  him,  he  declines  to 
act,  as  this  Court  has  i»  authority  over  him  as 
Registrar  of  the  Delegates,  It  wiU  then  direct  its 
own  Registrars  to  exaifaine  the  bill  deltveted. 
When  the  Court  has  proceeded  thus  far,  it  will 
have  dooe  every  thing  that  it  has  the  power  to 
da  for  the  protection  and  assistance  of  the  indi- 
vidual suJAof  I  though  should  the  charges  tun 
out  to-  be  gross  and  fraudulent,  which,  as  I  have 
before  said,  is  no  degree  probable,  the  Court 
may  still  have  the  power  to  correct  its  own  prac- 
titioner by  suspension  or  otherwise ;  and  tbusy 
by  the  exaso^ple*  protect  other  suitors  from  simii- 
lar  misconduct. 
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In  respect  to  tibe  ceata  of  iias  pedthm,  I  sliafi  i®'^ 
reserve  them  until  the  investigation  has  taken  t^JM^. 
place :  if  the  charges,  made  in  one  item,  shall 
tnm  out  false  and  fraudulent,  the  petition,  though 
erroneously  brought  in  this  voluminous  form, 
will  be  justified  by  the  result :  but  if  the  charges 
turn  out  fair,  the  petition,  both  in  its  mode  and 
in  its  substance,  will  have  been  fnyolous  and 
vexatious,  and  will  call  for  costs  against  the  pe- 
titiconef. 


On  tlie  1st  session  of  Michaelmas  term,  the 
Registrar  of  the  Court  of  Delegates  reported, 
that  Messrs.  Tollers'  bill  was  just  and  reason- 
able. 

The  proctor  for  Peddle  then  applied  to  be 
heard  on  his  petition  in  objection  to  the  report, 
and  was  accordingly  directed  to  enter  into  an 
acton  petition :  but  on  a  subsequent  Court-Day, 
he  waived  his  act  on  petition  and  declared,  that 
his  party  proceeded  no  further. 

Addams,  for  Toller,  moved,  that  Mr.  Peddle 
be  condemned  in  the  costs  of  the  original  peti- 
tion. 

Per  Curiam.—!  shall  make  no  order  for  costs, 
but  I  forbear  solely  on  the  ground  that  Peddle 
is  almost  a  pauper,  and  that  it  cannot  be  worth 
Mr.  Toller's  while  to  attempt  to  inforce  costs. 
The  Registrar's  report,  to  which  it  is  now  ad- 
mitted no  objection  can  be  made,  has  proved  that 
there  is  no  foundation  for  any  imputation  on 
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1830.       j^Y.  Toller's  conduct  respecting  these  charges. 

24th  jbIj.  His  character,  therefore,  stands  completely 
cleared  from  the  aspersions  which  have  been 
attempted  to  be  cast  on  it  by  these  proceed- 
ings. 

Addams  said : — Mr.  Toller  was  quite  satisfied 
with  the  manner  in  which  the  Court  had  disposed 
of  the  question . 

Petition  dismissed. 
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DUINS  V.  DONOVA^I,  OTHERWISE  DUINS.  ^^^• 


Hilary 
Term, 


On  Admission  of  the  Libel.  «rd  setuoo. 


This  was  a  cause  of  nullity  of  marriage,   by  LapM  of  ume 
reason  of  minority,  promoted  by  the  man.    A  antdtfortljiii^ 
libel,    on   his  behalf,    with   j&ve  exhibits  was  «/»""■«•»  »>j 

'  '  lioeiioe,  by  rca- 

onered  to  the  Court :  it  pleaded :  —  wn  of  mbontj 

1.  The  26th  Geo.  2.  c.  33.  s.  11.  ^t'T^'^"' 

2.  The  3rd  Geo.  4.  c.  75,  whereby  so  much  ^^othJ^^' 
of  the  26th  Geo.  2.  c.  33,  (recited  in  the  first  "  ^f^o  (th« 
article)  as  related  to  any  mamage  to  be  there-  pUoo  id  isis) 
after  solemnized,  is  repealed.     It  then  set  forth  thrpTrt^wL 
the.  2nd  section  as  to  marriages  by  licence  before  ii,'J?i{J|'^'*^ 
the  passing  of  the  act — 3  Geo.  4.  !fiSIJ*M  ^f 

3.  The  4th  Geo.  4.  c.  76.  s.  1.  of  the  non-age. 

4.  ITiat  George  Parlby  Duins  was,  and  is,  the  ^^t  ^tn- 
natural  and  lawful  son  of  Robert  (now  dead)  by  jl^'U^'fTi. 
Ann  his  lawful  wife,  bom  in  Stoke  Damerel  denoe.  a  letter 

from  the  ftther 


parish,  Devon,  on  16th  July,  1796:    "  that  he  —two  monthe 
''  was  at  and  about  that  time  baptized  at  Stoke  riag^xpnl- 
"  Damerel,  but  not  according  to  the  form  of  ^^l^^^J^ 
"  baptism  of  the  Church  of  England  as  by  law  "  •dmiaeibie  m 
^*  established,  by  reason  that  his  parents  were  gtstm;  and  a 
"  dissenters;"  that  on  4th  of  December,  1820,  }^^^ 
he  was  lawfully  baptized  and  registered.  with ULuIT" 

man  it  pleadable  to  ahow,  that  the  partiea  did  not  life  together  as  basband  and  wife. 
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Hilary 

Term, 

3rd  Settioo. 


DUINS 

Donovan 
otherwise 

DUINS. 


5.  Exhibited  a  copy  of  the  entry  of  baptism 

in  Stoke  Damerel  Church,  "  and  that  George 
"  Parlby  Duins  therein  mentioned  and  *  said  to 

"  be  barn  16*A  July,  1795/  "  is  the  minor  afore- 
said. 

6.  On  1st  July,  1813,  a  marriage  de  facto  be- 
tween G.  P.  Duins  and  Mary  Donovan  in  the 
parish-church  of  Portsea,  Southampton,  by 
virtue  of  a  licence  in  which  Duins  was  described 
as  a  bachelor,  aged  21  years  and  upwards ;  that 
at  that  time  he  was  a  minor — and  that  the  mar- 
riage was  had  without  the  knowledge  or  consent 
of  his  father. 

7.  Exhibited  a  copy  of  the  original  affidavit, 
(signed  G.  P.  Duins)  upon  which'  the  licence 
was  granted. 

8.  A  Copy  of  the  entry  of  marriage.    Identity* 

9.  That  Robert  Duins,  the  father,  was  pre- 
vious to,  and  at  the  time  of  the  marriage,  totally 
unacquainted  with  Mary  Donovan  and  her 
family,  and  was  entirely  ignorant  of  the  mar- 
riage until  some  time  after  it  had  taken  place  ; 
that  upon  hearing  of  it  he  was  greatly  dis- 
pleased thereat,  and  expressed  the  greatest  sur- 
prise and  regret  that  it  had  taken  place. 

10.  That  on  4th  September,  1813,  he  wrote  a 
letter  to  his  daughter,  Mrs.  Ann  Bedford,  and, 
therein  alluding  to  the  said  marriage  of  his  son, 
expressed  his  great  displeasure  and  concern 
thereat^  and  his  disapprobation  of  the  same,  and 
of  the  conduct  of  the  mother  of  Mary  Donovan 
in  relation  thereto. 

1 1 .  Exhibited  the  letter. 

12.  That  about  12  months  after  the  pretended 
marriage,  G.  P.  Duins  and  Mary  Donovan 
finally  discontinued  to  live  and  cohabit  together 
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as  husband  and  wife ;  that  Duins  went  to  re- 
side with  his  father  in  London  and  Mary  Dono- 
van in  Ireland :  that  Duins  continued  to  reside 
generally  with  his  father  until  his  death  (which 
took  place  in  1810)  and  afterwards  at  Stoke 
Damerel  and  other  places :  that  since  they  dis- 
continued their,  cohabitation  together  as  afore- 
said, the  residence  of  Mary  Donovan  hath  at 
times,  for  several  years  together,  been  wholly 
unknown  to  G.  P.  Duins,  nor  hath  he  from  such 
time  at  all  contributed,  or  been  called  upon  to 
contribute,  to  her  support  and  maintenance: 
and  that  they  have  never  since  they  separated 
as  aforesaid  lived  or  cohabited  together,  or 
owned  or  acknowledged  each  other  as  husband 
and  wife,  and  that  they  did  not  discontinue  their 
cohabitation  aforesaid,  merely  for  the  purpose 
or  during  the  pending  of  any  proceedings  touch- 
ing the  validity  of  their  said  pretended  mar- 
riage. ^ 

13.  That  on  3rd  of  August,  1818,  the  said 
Mary  Donovan,  intermarried  in  fact  with  R.  K. 
L.  by  and  under  the  name  and  description  of 
Maria  Montague,  widow :  that  the  said  marriage 
was  solemnized  in  the  parish-church  of  St. 
George,  Middlesex,  by  virtue  of  banns. 

14.  Exhibited  a  copy  of  the  entry  of  the  mar- 
riage; and  pleaded  the  identity. 

15, 16,  and  17,  were  formal  articles^  pleading 
jurisdiction,  &c. ;  and  prajdng  a  sentence  q{ 
nullity. 


1830. 

Hilary 

Tbrm, 

Srd  SeHioo. 


Duins 

Donovan 
otberwiM 

Do  INS. 


The  King's  Advocate  and  Haggard  in  objec- 
tion to  the  libel. 


The  exhibit,  annexed  to  the  5th  article,  is  no 
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1830. 

Hilary 

Term. 

8rd  Setsioik 


DUINS 

o. 

Donovan 

otherwije 

D01N8. 


evidence  of  the  time  of  birth.  In  the  10th 
article,  a  letter  from  the  father  in  respect  to  this 
marriage  is  pleaded ;  it  is  dated  more  than  two 
months  after  the  marriage,  and  may  have  been 
written  with  a  view  to  a  suit  of  nullity.  The 
]  3th  article  sets  forth  a  second  marriage ;  but 
the  citation  is  for  the  party  to  answer  in  a  suit 
of  nullity  by  reason  of  minority. 

Phillimore  and  AddamSy  contr^. 


The  certificate  is  introduced  merely  to  ac- 
count for  the  previous  non-baptism  of  the  party : 
if  it  had  not  been  exhibited,  the  Court  might 
have  supposed  there  had  been  some  suppression. 
We  admit  that  the  entry  of  the  time  of  birth  is 
no  proof  of  the  fact ;  but  we  cannot  expunge  the 
insertion  :  it  is  not  pleaded  as  evidence  of  mi- 
nority. The  letter  of  the  father  shows  his  dis- 
approbation and  surprise  ;  and  is  admissible  in 
supply  of  proof.  The  marriage  pleaded  in  the 
1 3th  article  plainly  shows  that  the  parties  were 
not  living  together  as  husband  and  wife. 

Judgment. 
Dr.  Lushington. 

This  is  a  suit  brought  by  George  Parlby 
Duins  against  Mary  Donovan,  calling  herself 
Duins,  for  the  purpose  of  having  the  marriage, 
which  took  place  in  the  year  1813,  declared 
null  and  void.  It  is  true  that  a  very  considerable 
time  has  elapsed  between  the  period  at  which 
this  marriage  was  contracted,  and  the  insti- 
tution of  the  present  suit:  but  suits  of  a  si- 
milar description  have  been  brought  after  the 
lapse  of  at  least  as  long  a  period.     In  Johnston 
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and  Johnston,  (a)  upwards  of  twenty  years  had 
intervened  between  the  solemnization  of  the 
marriage,  and  the  commencement  of  proceed- 
ings.  Considering,  therefore,  that  the  Court  has 
to  pronounce  only  a  declaratory  sentence,  and 
to  determine,  whether  the  law  has  made  this 
marriage  null  and  void,  I  think  the  lapse  of 
time  offers  no  bar  to  the  inquiry. 

The  sentence  is  prayed  in  this  case  by  reason 
liiat  the  marriage  was  had  during  the  minority  of 
the  man,  and  without  the  knowledge  or  con- 
sent of  his  father.  To  enable  the  Court  to  arrive 
at  such  a  sentence,  it  is  first  requisite  for  the 
party  to  plead  such  facts  as  shall  bring  his 
case  within  the  clauses  of  the  old  marriage  act, 
the  26  Geo.  2.  c.  33,  known  by  the  name  of 
Lord  Hardwicke's  Act ;  and  to  satisfy  the  Court, 
that,  if  those  facts  were  proved,  it  would  be 
right  to  pronounce  the  sentence  which  it  is  em- 
powered to  do  by  the  provisions  of  that  statute. 
But  since  the  passing  of  that  act,  other  statutes 
have  introduced  various  alterations  and  regula- 
tions into  the  marriage  law  of  this  country. 
The  3rd  Geo.  4.  c.  75.  s.  2,  (pleaded  in  the  libel) 
generally  and  practically  speaking,  may  be 
said  to  render  valid,  with  certain  exceptions,  all 
marriages  of  minors  previously  solemnized  by 
licence  without  the  consent  of  the  parent  or 
guardian,  thus  far  restoring  the  general  law  as 
to  the  validity  of  such  marriages  which  the 
former  act  declared  absolute  nullities.  It  is  clear, 
that,  according  to  the  facts  alleged  in  the  libel, 
the  marriage  would  be  null  under  the  old  mar- 
riage act ;  the  question,  therefore,  is,  whether  it 
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is  rendered  valid  by  the  3  Geo.  4.  c.  75.  s.  2,  or 
comes  within  what  I  have  just  called  the  excep- 
tions. The  second  section  is  only  pleaded ;  and  it 
enacts,  ^'  that  in  all  cases  of  marriage  had  and 
"  solemnized  by  licence  before  the  passing  of 
this  act  without  any  such  consent  as  is  re- 
quired by  so  much  of  the  said  statute,  as  is 
hereinbefore  recited,  and  where  the  parties 
shall  have  continued  to  live  together  as  hus- 
''  band  and  wife  till  the  death  of  one  of  them, 
^'  or  till  the  passing  of  this  act,  or  shall  only 
'^  have  discontinued  their  cohabitation  for  the 
"  purpose,  or  during  the  pending  of  any  pro- 
**  ceedings  touching  the  validity  of  such  mar- 
**  riage,  such  marriage,  if  not  otherwise  invalid, 
shall  be  deemed  to  be  good  and  valid  to  all 
intents  and  purposes  whatsoever." 
I  presume,  that  it  is  intended  to  show  the  in- 
validity of  this  marriage  upon  this  second  sec- 
tion only ;  and  not  to  rely  upon  the  provisoes 
contained  in  the  3rd  and  the  following  sections  to 
the  7th  inclusive.  Two  cases  only  have  occurred 
in  which  the  construction  of  this  second  section 
has  come  under  judicial  consideration ;  and'some 
difficulty  may  possibly  arise,  in  applying  to  that 
section  the  precise  meaning  intended  by  the  le- 
gislature: but,  whatever  may  be  the  eventual 
proof  in  support  of  this  libel, — there  is  sufficient, 
upon  the  face  of  it,  as  far  as  relates  to  the  law, 
to  call  upon  the  Court  to  admit  it  to  proof ;  it  will, 
however,  be  necessary  that  I  should  bear  this 
section  in  mind  when  I  consider  the  objection 
to  the  13th  article. 

The  principal  fact  is,  the  minority  of  the  son 
— ^the  party  bringing  the  suit:  and  that  is 
pleaded  in  very  distinct  terms ;  but,  by  way  of 


CONSISTORY    COURT    OF    LONDON. 


307 


eoUateral  proof,  a  copy  of  an  entry  in  a  re- 
gistry of  Baptisms  for  the  year  1820,  is  exhi- 
bited, it  being  alleged  that  his  birth  took  place 
in  1795.  It  appears  to  me,  that,  whatever  may 
be  the  contents  of  that  exhibit,  it  is  utterly  im- 
possible it  can  have  any  bearing  on  the  ques- 
tion :  for,  if  I  were  to  admit  it,  it  is  no  evidence 
of  the  time  at  which* this  individual  was  bom  : 
the  clergyman,  who  performed  the  ceremony, 
did  on  that  occasion  insert  in  the-  register,  that 
the  person  baptized  was  ''  said  to  be  bom  on 
"  the  16th  of  July,  1795  ;"  (a)  but  that  is  no  evi- 
dence of  the  fact ;  it  is  mere  hearsay  and 
information,  and  cannot  be  adopted  by  the 
Court  as  any  ground  for  the  decision  at  which 
it  may  ultimately  arrive  upon  the  present 
question.  For  what  purpose  then,  can  this 
exhibit  be  allowed  to  remain  as  part  of  these 
proceedings?  It  is  very  tme  that,  where  the 
baptism  takes  place  —  as  it  generally  hap- 
pens—soon after  the  birth  of  the  child,  it  has 
been  usual  to  plead  it ;  not  even  then  as  evi- 
dence that  the  child  was  born  at  any  given 
period,  but,  that  in  conjunction  with  other  cir- 
cumstances, it  might  perhaps  tend  to  elucidate 
the  period  of  the  birth  :  here,  however,  where 
the  entry  of  baptism  is  not  made  until  twenty- 
five  years  after  the  alleged  birth,  the  admission 
of  it  can  be  of  no  assistance  whatever. 

It  is  said,  that  this  certificate  was  introduced  to 
obviate,  in  the  mind  of  the  Court,  any  idea  of 
undue  concealment  and  suppression ;  but  it 
being  pleaded,  that  the  father  was  a  dissenter,  no 
suspicion  could  arise,  that  the  entry  of  baptism 
had  been  suppressed :  and  it  would  be  the  duty 

(«)  See  alio  Rex  v.  Clapham,  4  C.  <&  P.  20. 
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of  the  Court,  before  it  indulged  in  any  such 
suspicion,  to  have  some  evidence  to  awaken  its 
vigilance.  The  party  will  have  all  the  benefit 
which  can  be  derived  from  pleading  this  certifi- 
cate, by  the  circumstance,  that  he  was  the  child 
of  dissenting  parents.     I  reject  this  exhibit. 

The  next  objection  is  to  the  article,  which 
pleads  a  letter  from  the  father,  dated  two  months 
after  the  marriage  of  his  son  ;  and  it  is  said  that 
the  father  might  have  written  this  letter  for  the 
purpose  of  manufacturing  evidence  in  his  own 
cause.  Certainly  such  a  deception  might,  under 
particular  circumstances,  be  attempted;  but  the 
Court  has  not  the  slightest  reason  to  suppose, 
that  any  such  attempt  has  here  been  made. 
The  letter  is  admissible,  not  as  the  declaration 
of  the  father  simply,  but  as  part  of  the  res  gestie 
connected  with  this  marriage.  It  will  not  be 
sufficient  proof  of  the  father's  ignorance  of  the 
intended  marriage,  nor  of  his  disapprobation 
after  it  had  taken  place:  but,  in  conjunction 
with  other  circumstances,  it  may  assist  the 
Court,  and  may  also  be  useful,  should  any  ques- 
tion arise  as  to  the  degree  of  credit  due  to  the 
witnesses  upon  this  point. 

In  respect  to  the  1 3th  article — which  alleges 
that  the  party,  proceeded  against,  contracted  a 
second  de  facto  marriage  in  1818 — the  diffi- 
culty that  occurs  to  the  Court  is,  that  the  third 
section  of  the  3  Geo.  4.  c.  75,  is  not  pleaded : 
by  that  section  it  is  enacted,  "  that  nothing  in 
"  this  act  contained  shall  extend  or  be  con- 
"  strued  to  extend  to  render  valid  any  marriage 
**  declared  invalid  by  any  Court  of  competent 
"jurisdiction,  before  the  passing  of  this  act, 
^*  nor  any  marriage  where  either  of  the  parties 
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**  ahall  at  any  time  afterwards,  during  the  life  of 
"  the  Other  party,  have  lawfully  intermarried 
"  with  any  other  person."  Now,  no  reference 
is  made  in  the  libel  to  this  section ;  the  Court 
therefore  infers  that,  though  a  marriage  in  1818 
is  pleaded,  it  is  not  the  intention  of  those  who 
framed  this  libel  to  rely  upon  it  as  valid,  and  as 
a  substantive  fact ;  because  if  it  had  been  their  in- 
tention to  rely  upon  it,  this  3rd  section  would,  I  con- 
ceive, have  been  set  forth  as  well  as  the  second. 
The  words  used  are  "  lawfully  intermarried :" 
in  order,  then,  to  set  aside  a  marriage  distinctly 
on  the  ground  of  a  second  marriage,  it  would 
certainly  be  requisite  to  shew  that  the  second 
marriage  was  a  legal  and  valid  marriage. 

Supposing,  however,  that  this  marriage  has 
been  introduced  as  a  circumstance  of  conduct  in 
the  woman,  ,is  it  evidence  in  illustration  of  her 
conduct,  so  as  to  bring  the  party  within  the  pro- 
visions of  the  2nd  section  ?   and,  in  that  view  of 

A 

the  case,  it  is,  I  think,  admissible.  The  words 
are  *'  where  the  parties  shall  have  continued  to 
"  live  together  as  husband  and  wife  until  the 
*^  death  of  one  of  them,  or  until  the  passing  of 
**  tliis  act."  Whatever  may  be  the  true. con- 
struction of  those  words,  it  appears  to  me  im-. 
portant  to  admit  a  circumstance  which  at  least 
tends  to  shew  the  view  of  one  of  the  parties  in 
relation  to  the  marriage  in  1813 ;  for  the  woman 
considered  herself  at  liberty  to  contract  a  second 
marriage.  On  that  ground  therefore  I  allow 
that  article  to  stand :  and  I  am  of  opinion  that 
this  libel,  after  expunging  the  entry  copied  from 
the  baptismal  register,  is  admissible. 

The  Court  directed  the  libel  to  be  reformed 
by  striking  out  the  fifth  article. 
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Upon  the  evidence  taken  in  support  of  the 
libel,  the  Court  was  clearly  of  opinion  that  all 
the  material  facts  were  proved ;  that  the  evi- 
dence, in  respect  of  the  13th  article,  satisfactorily 
established,  primd  facie  at  least,  a  marriage  de 
facto;  and,  without  hearing  counsel  for  Mr. 
Duins,  pronounced  the  sentence  of  nullity. 
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This  was  a  suit  by  reason  of  the  adultery  of  the 
wife.  The  marriage  took  placp  on  the  9th  of 
September,  1824,  the  lady  being  a  minor:  of 
this  marriage  there  was  bom  one  child -r- a 
daughter.  The  parties  cohabited  till  April,  1828. 
The  libel  pleaded  an  action, — Judgment  by  de- 
fault,— Verdict  for  plaintiff, — damages  2500/.  : 
and  a  continuance  of  criminal  intercourse  at  the 
time  of  the  present  suit. 

Dodson  and  Nicholl  opposed  the  libel. 

The  King's  Advocate  and  Phillimare,  contr^. 

Judgment. 

Dr.  Lushington. 

To  the  admissibility  of  this  libel,  generally^ 
no  objection  is  raised.  It  is  said,  however, 
some  parts  of  it  are  unnecessary  for  the  pur- 


CONSISTORY    COURT   OF    LONDON. 


311 


poses  of  justice,  and  that  other  parts,  ac- 
cording to  the  established  rules  pf  evidence, 
ought  not  to  be  received. 

The  practice  of  objecting  to  the  admissibility 
of  pleas,  in  the  whole  or  in  part,  is  one  of  the 
most  wholesome  and  beneficial  usages  which 
can  prevail  in  any  Court ;  and  is  a  practice  re- 
sorted to  in  these  Courts  more  frequently,  and 
in  a  more  convenient  manner  than  in  any  other 
Court :  it  is  attended  with  little  expence,  and  it 
occupies  but  little  time,  except  perhaps  upon 
somej  occasions  when  the  whole  question,  and 
the  result  of  the  suit,  are  to  be  determined 
by  the  rejection  or  admission  of  the  plea. 
When  the  facts  of  the  case  are  not  disputed,  but 
when  legal  questions  of  importance  arise,  on 
the  decision  of  which  the  question  at  issue  de- 
pends, nothing  can  be  more  advantageous  or 
convenient  to  suitors  than  the  practice  of  consi- 
dering, in  this  early  stage  of  the  proceeding,  the 
application  of  the  law  to  the  facts  pleaded,  and 
of  thereby  disposing  of  the  case  without  putting 
parties  to  the  expence  of  going  into  evidence. 
Beneficial,  however,  as  this  practice  is,  it  often 
entails  upon  the  Court  the  exercise  of  an  arduous 
and  difficult  duty  :  on  the  one  hand,  the  Court 
must  he  cautious  not  to  exclude  any  matter 
essential  to  the  due  decision  of  the  case,  and, 
on  the  other,  not  to  allow  proceedings  to 
extend  to  an  unnecessary,  inconvenient,  and 
expensive  length,  The  better  and  more  discreet 
line  to  be  adopted,  is, — if  a  serious  doubt  arise 
as  to  the  ultimate  effect  of  any  averment  in  a 
plea — to  allow  it  to  stand  and  come  before  the 
Court  in  proof :  for  then  the  utmost  extent  of 
mischief  is  to  occasion  some  additional  expence ; 
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while,  wholly  to  exclude  the  averment,  might 
work  absolute  injustice. 

I  have  thought  it  not  unimportant  to  make 
these  observations,  as  it  is  desirable  that  suitors 
should  know  that,  here,  they  will  receive  at 
least  as  great  advantages  as  they  can  elsewhere, 
in  the  exclusion  of  irrelevant  or  redundant  mat- 
ter; and  in  bringing  a  case  to  the  narrowest  and 
most  simple  issue  which  justice  will  allo^^. 

The .  objects  of  this  libel  are  twofold, — first, 
to  establish  the  adultery  of  the  wife ;  secondly, 
to  shew  that  the  husband  has  not,  by  miscon- 
duct, forfeited  his  right  to  apply  to  the  law  for 
redress.  In  respect  to  the  second  point,  the 
Court  has  occasionally  remarked,  that  It  would 
not,  on  presumption,  and  in  the  absence  of 
matter  strongly  inculpatory,  impute  to  the  hus- 
band the  guilt  of  connivance;  but,  It  never 
meant  by  any  such  expressions,  to  debar  him 
from  pleading  circumstances,  that  make  the 
history  natural  and  consistent;  for  the  party 
ought  not  to  be  forced  ultimately  to  depend,  for 
an  explanation  of. his  conduct,  on  the  inge- 
nuity of  counsel,  or  the  discrimination  of  the 
Court. 

Some  peculiarities  present  themselves  upon 
the  face  of  this  plea.  The  marriage  appears  to 
have  been  contracted  at  a  very  early  period  of 
Lady  Croft's  life;  the  courtship  having  com- 
menced when  she  was  about  seventeen  years  of 
age :  the  cohabitation  continued  from  September 
1824 — the  date  of  the  marriage — until  April 
1888,  when  Sir  Thomas  Croft,  in  consequence 
of  ill  health,  was  under  the  necessity  of  going 
into  the  country.  On  that  occasion  Lady  Croft 
declined  to  accompany  him  ;  and  she  remained 
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in  London  confided  to  the  care  of  Sir  Thomas  ibw. 
Croft's  mother  :  and  it  is  impossible  to  suppose  Hilary 
she  could  be  under  safer,  or  better,  protection.    jj[^|^',„. 

It  is  objected  that  the  fourth  article  of  the  libel        

— which  pleads  "  her  improper  and  indecorous       ^^^^ 
conduct  during  her  residence  with  her  mother-in-       ^"^"* 
law,  and  that  the  latter  recommended,  that  she 
should  be  placed,  during  her  husband's  absence 
in  the  country,  under  the  care  of  her  own  mother,*' 
— goes  too  much  into  detail ;  and  that  the  opi- 
nion,   or    recommendation,    of   the  husband's 
'mother,  affords  no  legal  evidence  as  to  her  con-  Th«ttb«ooo- 
duct :    but  I  think  it  desirable,  that  the  Court  e^lug^ Tb?' 
should  be  in  possession  of  the  fact  ^  that,  during  JJIJJJJjf  ^  ^ 
the  necessary  absence  of  her  husband,  and  while  j<^«ooroM  m  to 
under  the  roof  of  her  mother-in-law.  Lady  Croft  with^b^m  ib* 
so  comported  herself  as  to  induce  that  Lady  to  ^^t^h^ 
advise  her  removal  to  what  many  persons  might  a"heHi^''!d 
conceive  a  safer  and  more  effectual  protection —  •We. 
viz,  the  protection  of  her  own  parent. 

The  5th  article  pleads,  ''  That  from  the  end  of 
"  April  1828,  until  October  of  the  same  year, 
^*  Lady  Croft  frequently  expressed  the  strongest 
*'  dislike  of  her  husband  and  his  family;  and 
'*  conducted  herself  with  unbecoming  levity  and 
''  indecorum,  that  Sir  Thomas  Croft  expressed 
^'  a  wish  that  she  should  remain  under  the  care 
*'  of  her  mother  until  she  manifested  a  proper 
*^  sense  of,  and  contrition  for,  her  misconduct, 
^^  and  a  permanent  inclination  to  return  to  her 
"  duty  to  her  husband  and  child,"  No  objec- 
tion has  been  raised  to  the  admission  of  the  first 
part  of  this  article,  but  the  remainder  of  it  is 
objected  to ;  and  which  pleads,  ''  That  in  the 
''  beginning  of  September,  1828,  Sir  Thomas 
^^  Croft,  who  had  then  somewhat  recovered  from 
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^^^'  "  his  illness,  had  a  meeting  with  R.  M.  [Lady 
Hilary  **  Croft's  Step-father],  and  with  T.  H.,  a  friend 
Sf  JleirioB.  **  ^^  ^^®  wife's  family,  and  a  trustee  under  her 
"  marriage  settlement,  relative  to  Sir  Thomas 
''  Croft  taking  his  wife  back  again,  but  as  it 
"  did  not  appear  that  her  conduct  and  behaviour 
oo  a  Degotiation  **  had  uudcrgone  any  material  alteration  he  de- 
hotbiDd  iDd  ^'  clined  at  that  time  to  receive  her."  I  am  of 
th^SJ^S-'"  opinion  that  this  part  of  the  article  may  be  very 
seoM,  niatiTe    easily  Spared :  I  do  not  think  it  essential  to  the 

to  fau  reoeif  iDg    .         . 

her  back,— that  justification  of  Sir  Thomas  Croft,  and  it  relates 
citnsd'aritdid'  to  transactions  which  took  place  entirely  with- 
to  "^Z^L  o«t  the  knowledge  of  the  other  party. 
"'h^'Srwe  wb^i       The  6th  article,    after  pleading,    "  that  in 
apoecetfarj  to    "  Octobcr,  1828,  R.  M .  his  wife,  and  family, 
ujosti  cauoD.  f,  accompanied  by  Lady  Croft,  took  up  their  re- 
**  sidence  at  Boulogne ;  that  in  June,  1829,  they 
"  there  were  introduced  to  William  Lyster,  who 
"  passed  and  was  generally  known  by  the  ap- 
•    "  pellation  of  Colonel — an  unmarried  man  then 
"  living  at  Boulogne,''    alleges  that,   **  On  the 
*'  14th  day  of  July,   1829,  R.  M.,  his  wife,  and 
"  Lady  C.  dined  at  Boulogne  with   Mr.   and 
•*  Mrs.  B.,  and  that  Colonel  Lyster  also  dined 
^*  there.     That  on  such  occasion  the  said  Lady 
.  "  C.  and  Lyster  paid  marked  attention  to  each 
"  other,  so  as  to  attract  the  notice  of  her  mother, 
"  who,  on  the  next  morning,  mentioned  what 
"  she  had  so  observed  to  Lady  C,  who  denied 
"  the  truth  thereof,  or  that  Lyster  had  said  any 
"  thing  that  was  improper  to  her."     Some  ob- 
jection  was  raised    to  the    particularity  with 
which  the  commencement  of  this  acquaintance 
is  pleaded ;  but  it  appears  to  me  that,  in  this 
case,  it  should  be  set  forth  in  rather  more  par- 
ticular terms  than  might  be  requisite,  had*  the 
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husband  and  wife  been  living  together ;  and  the  ib30. 
Court  should  also  be  apprized  of  the  earliest  j,,^^^^ 
period  at  which  the  conduct  of  Colonel  Lvster    .  J"*/ 

excited  the  observation  and  attention  of  Lady       

Croft's  own  mother,  under  whose  protection  she       ^*^'^ 
was  at  that  time  residing*  croft. 

Objections  have  also  been  taken  to  the  7th  where  parties 
article,  which,  in  substance  pleads,  "  That  on  JJI^f  ihe^wi* 
**  the  16th  of  July,  R.  M.  and  his  wife,  accom-  ^^^^l^ 
**  panied  by  Lady  C.  went  ^ to  a  public  concert  ««» with  the 
**  at  Boulogne :  that  at  the  concert  L.  came  and  moor,  and  or 
"  sat  by  Lady  C. :  that  after  the  concert  was  over,  tt'^TI^^^ 
"  Lady  C.  retired  to  her  bed-room,  remained  ^•Jhe  wife 
**  there  about  an  hour,  and  would  not  allow  her  ^w,  •hoow  be 

,  -  -111       «et  forth  oir- 

^'  servant  to  put  away  her  bonnet  and  shawl ;  oamstrnDtiaiij. 
^'  that  R.  M.  was  apprized  thereof,  and,  suspect- 
*'  ing  that  Lady  C.  had  formed  some  plan, 
**  watched  her."  The  objection  goes  principally 
as  to  the  language  in  which  the  article  pleads 
R.  M.'s  having  been  apprized  of  certain  circum- 
stances, and  his  suspicions  as  to  what  was  about 
to  follow :  but  the  party  would  not  be  in  the 
least  benefited,'  if  a  few  words  as  '*  apprized 
6.nd  suspected"  were  struck  out,  for  the  evi- 
dence would  be  in  effect  the  same.  It  is  unne- 
cessary, therefore,  that  any  alteration  should  be 
made  in  that  respect.  The  latter  part  of  this 
article  is  also  objected  to :  it  pleads,  **  that  R. 
"  M.,  from  a  room  above,  observed  Lady  C.  had 

opened  her  window,  and  kept  looking  up  and 
*  down  the  street  as  if  she  expected  to  see  some 

person ;  that  Colonel  L.  came  under  the  win- 
**  dows  of  her  room,  and  entered  into  a  conver- 
V  sation  with  her ;  that  R.  M.  thereupon  went  into 
^'  her  room,  and  having  sent  her  to  her  mother, 
'*  directed  the  maid-servant  to  look  oat  of  the 
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Where  Ibe  wife, 
engaged  in  an 
improper  com- 
monioaUon  with 
the  paramour, 
was  compelled 
to  retire,  the 
whole  traoaac- 
tion  maj  be 
pleaded. 


"  window,  when .  Colonel  L,  in  a  low  tone  sof 
^*  Toice,  said  to  her,  If  the  street-door  makes 
"  a  noise  when  opened,  open  one  of  the  lower 
"  windows  and  shutters ;  or  to  that  eflTect :  that 
'^  H.  M.  thereupon  directed  the  maid-servant 
^^  to  tell  Colonel  L.  that  he  knew  of  his  being 
"  there,  and  to  go  away,  which,  after  some 
^^  hesitation,  he  did."  Now  it  is  said  that 
this  took  place  in  the  absence .  of  Lady  C, 
and  cannot  be  admitted  as  an  instance  of 
her  guilt,  nor  as  auxiliary  proof.  It  is  cer- 
tain, however,  that  a  conversation  ensued  under 
the  window,  between  the  maid -servant  and 
Colonel  L.  after  the  previous  facts  had  occurred ; 
and  this,  I  think,  ought  to  be  received,  because 
it  is  a  continuation  of  that  which  must  be  ad- 
mitted to  have  been  an  impropriety  on  her  part : 
and  the  transaction  ^ould  be  incomplete,  unless 
the  whole  of  it  were  set  forth,  and  allowed  to  go 
to  proof. 

The  8th  article  is  objected  to,  on  the  ground 
that  it  states  with  too  much  particularity  the 
cautions  adopted  by  R.  M.,  in  order  to  prevent 
any  intercourse  between  Lady  C.  and  Colonel 
L. ;  and.  I  think  these  are  pleaded  at  unneces- 
sary length ;  and  that  it  would  be  quite  suffi- 
cient to  plead,  generally,  the  measures  of  secu- 
rity and  precaution  to  which  R.  M.  resorted: 
this  will  show  that  he  adopted  all  those  mea- 
sures which  he  deemed  requisite.  With  respect 
to  the  communication  to  Sir  Thomas  Croft  of 
his  wife's  conduct, — that  appears  to  me  to  be 
pro]perly  stated  ;  for  I  think  it  is  desirable  that 
the  Court  should  be. put  in  possession  of  Sir  T. 
Croft's  behaviour  upon  the  receipt  of  that  com- 
munication. 
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The  9th  article  contains  and  sets  forth  a  letter  1B30. 
of  Sir  T.  Croft,  and  also  Lady  Croft's  answer.  Hilary 
This  latter  letter  is  annexed  to  the  libel ;  but,  of    .J^^^j 

Srd  Seisioo. 

Sir  Thomas  Croft's  letter,  the  original  is  not       

produced,  nor  is  there  any  draft  or  copy ;  and  it       ^*J^" 
is  said  therefore  that  the  contents  cannot  be       croft. 
properly  pleaded  verbatim' et  litteratim;  for  that  Wbere  a  letter 
it  will  be  impracticable  to  prove  them.    To  a  lH  S J^I!!leMiM 
certain  extent  it  may  be  true,  that  it  may  be  im-  •^^  thl^- 
practicable  to  prove  that  a  letter,  precisely  of  *•»«•  »•/  *• 
the  same  contents,  was  written  by  Sir  T.  Croft,  iTogth,  leaAag 
and  delivered  to  Lady  Croft ;  but  supposing,  that  J? thV^lU^r/' 
there  should  be  this  failure  of  evidence,  no  use  f®  p'«*»««  ^« 

letter. 

can  then  be  made  of  the  letter ;  and  Lady  Croft 
will  not  suffer  the  least  injury  from  its  admis- 
sion in  plea.  The  original  letter  is  alleged  to  be 
in  her  possession ;  it  is  not  possible,  then,  that 
Sir  T.  Croft  can  now  obtain  possession  of  that 
letter,  unless  Lady  Croft  will  produce  it.  If  it 
were  in  the  hands  of  a  third  party,  the  posses- 
sion of  it  might  possibly  be  obtained  :  but  I  am 
of  opinion  that,  being  in  the  wife's  possession, 
the  husband  may  plead  either  passages  from,  or 
the  contents  of,  the  letter,  and  may  substantiate 
them  as  best  he  can,  leaving  it  to  the  other  party 
to  produce  the  letter,  or  not,  as  she  may  deem 
advisable.  The  answer  is  strictly  admissible  as 
evidence  against  her. 

The  11th  article — after  pleading  "  That  after 
"  Col.  Lyster  had  been  detected  in  carrying  on 
'^  the  clandestine  communication  with  Lady  C. 
''  as  pleaded  in  the  7th  article,  he  made  com- 
'^  plaints  to  various  persons,  that  she  was  im- 
"  properly  confined  by  the  said  R.  M.,    and 

threatened  to    apply  to  the  British  Consul 
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i»30.       *<and    French   Authorities     to    interfere    and 

Hilary      "  protect    her"  —  goes    into     a    considerable 

ar/sM^Iion.     ^^^^    wWch     has    been    objected    to;     and 

which,  in  the  judgment  of  the  CJourt,  it  is  un- 

^*^."       necessary  to  plead.     It  will  be  quite  sufficient 

c^fT.      tQ  state,  that,  under  the  circumstances,  ft.  M. 

thought  it  right  to  remove  Lady  Croft  from 

Boulogne,  and  to  place  her  under  the  protection 

of  her  mother.     The  remainder  of  the   article, 

pleading   his  embarkation  with  Lady  C,  and 

that  notwithstanding  his  precautions.  Col.   L. 

wsLS  a  passenger  on  board  the  same  vessel,  may 

go  to  proof. 

A  decitration  of      The  objcctious  to  the  12th  article,  have  been 

iD^tb6*^^8  ab.  argued  at  great  length.     It  pleads :  —  *'  That, 

bl!ni»lmitted   "  whilst  on  board.  Col.  L.  several  times  addressed 

•dnitery  pre-     ti  [declared  to  R.  M.l  JR.  M.  an  the  subject  of 

vioDS  to  the  *-         ^  -*  •  . 

■doiteryoharged  "  the  tntercourse  which  he  stated  had  been  carried 
not  admissible ;  ^^  OH  bctwcen  him  and  [in  the  presence  of  Lady  C] 
uwi,*i^he!J^w.  "  iiarfy  (7-  and  in  her  presence  he  declared  (a),  and 
senoe  and  ooD-    "  shc  admitted  the  same  to  be  true,  that  he  and 

firmed  by  her,  x      j      ^^ 

is:  and  the      "  Lady  C.  had  had  sexual  intercourse  at  Bou- 

Conrt  oanaot  ,  ^  i>/v*^  •  •  a 

reject  it  on  the  loguc  ou  tour  difterent  occasions  previous  to 
fl"cSlfu,w  "  tis  being  discovered  talking  to  Lady  C.  as 
?"•*«••' °J'*^**  **  pleaded  in  the  7th  article :    That,  on  their  ar- 

it  does  not  esta-  •  t  j^ 

biisb  adaiterj  "  rival  lu  Loudou,  M.  proposed  to  Lady  C.  to  go 
ohllguVtbe^  '*  to  the  Bridge  Street  Hotel,  until  he  could  con- 
libei.  u  g^u  rp  jj^  jjgj.  trustee:  that  L.  objected,  and 

"  said,  *  he  and  Lady  C.  intended  to  go  to  an- 
**  other  hotel,  but  would  meet  M.  at  H.'s  office 
"  the  next  morning :'  that  M.  refused  to  leave 
"Lady  C.  till  he  had  first  seen  H. ;  and  Lady 


(a)  The  parts  in  italics  were  struck  out,  and  the  wordft  in 
brackets  substituted. 
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*'  C.  declared  she  would  not  see  him  unless  L. 
<<  gave  his  sanction.'.  It  then  pleaded  that  the 
"  three  went  to  H.'s,  that  he  was  from  home, 
''  that  Lady  C.  again  refused  to  go  to  the  Bridge 
**  Street  Hotel,  but  went  to  the  Percy  Hotel ; 
^*  and  that  M.  remained  there  with  her  and  L. 
^^  till  late  in  the  evening,  when  H.  came,  and 
^*  he  and  M^  retired  to  confer :  on  returning  to 
**  the  room  where  he  left  Lady  C.  and  L.,  that 
^*  neither  of  them  were  therein,  and  he  was  then 
*^  iifformed  ^  they  were  together  in  a  bed  room  in  the 
**  said  house ;'  upon  which  he  instantly  quitted 
**  the  house,  and,  having  been  informed  by  H. 
''  that  the  husband  had  left  England,  he  di- 
*^  rected  H.  to  apprize  the  husband's  family  of 
"  the  improper  intercourse  between  Lady  C. 
"  and  Col  L." 

It  is  said,  that  admitting  such  a  statement  was 
made,  it  is  not  necessary  for  the  purposes  of  jus- 
tice ;  and  that  it  reflects  very  seriously  on  the 
character  of  the  paramour  who  is  not  a  party  to 
this  suit.  Again,  that  no  adultery  is  pleaded  to 
have  taken  place  at  any  anterior  period ;  and 
therefore,  that  the  Court  could  not  take  this  con- 
versation as  evidence  of  the  actual  commission  of 
any  guilt  &t  Boulogne  with  which  the  wife  was 
not  then,  nor  is  now,  charged.  It  is  further 
objected,  that  part  of  this  conversation  is  not 
pleaded  to  have  taken  place  in  the  presence  of 
Lady  Croft.  Now  the  Court  is  of  opinion  that 
it  would  have  been  admissible  if,  at  the  com- 
mencement of  this  article,  it  had  been  pleaded 
more  specifically  that  the  conversations  which 
did  pass  between  Colonel  Lyster,  and  R. 
M.,  had  takea  place  in  the  presence  of  Lady 
Croft:    but,    if  they  did  not    take    place  in 
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her  presence,  then  I  am  of  opinion  that  the  ob- 
jections are  thus  far  well  founded,  and  that  it  is 
the  duty  of  the  Court  to  reject  any  conversations 
which  passed  in  the  absence  of  Lady  Croft :  but 
as  to  the  objection  to  the  other  part,  that  which 
alleges  the  declarations  of  Colonel  Lyster,  in 
Lady  Croft's  presence,  that  sexual  intercourse 
had  taken  place  between  himself,  and  Lady 
Croft,  and  that  she  admitted  that  such  was  the 
fact,  I  am  at  a  loss  to  conceive  on  what  prin- 
ciple the  Court  would  be  justified  in  rejecting  it. 
With  respect  to  the  consequences  that  may  result 
to  third  parties,  however  much  ,  the  Court  may 
regret  if  any  injustice  or  misfortune  should  ac- 
crue to  them,  yet  justice  must  be  done  to  suitors ; 
so  that,  it  is  impossible  to  exclude  matter  which 
ought  to  be  admitted  in  evidence,  because,  in- 
cidentally, it  may  affect  the  character  and  in- 
volve the  conduct  of  those  who  are  not  parties 
to  the  suit.  The  rejection  of  matter,  on  any 
consideration  of  this  kind,  would  lead  to  great 
inconvenience  and  injustice. 

But  another  ground  of  objection  is,  that  the 
declarations  will  be  no  evidence  of  the  previous 
commission  of  adultery,  and  that  deserves  a 
little  more  consideration.  Now  suppose  that 
the  declarations  were  false ;  (and  it  is  not  at  all 
impossible  from  the  resgest€B^  and  from  the  man- 
ner in  which  the  conversation  is  set  forth  in  this 
libel,  that  actual  connexion  had  not  taken  Jplace 
between  these  parties  until  after  their  arrival  in 
London,  but,  that  Colonel  Lyster,  if  he  did  so 
declare,  did  it  for  the  purpose  of  obtaining  more 
free  and  unrestrained  access  to  Lady  Croft),  yet 
still  the  conversation  would  be  the  strongest 
proof  of  what  the  ultimate  intentions  of  Lady 
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Croft  were ;  and  if  it  should  turn  out  to  be  a 
case  in  which  any  doubt  at  all  should  arise  as  to 
the  actual  commission  of  adultery,  it  would  be 
very  auxiliary  testimony  as  proving  the  animus 
and  object  with  which  she  allowed  any  commu- 
nication whatever  between  herself  and  Colonel 
Lyster.  It  is  therefore  my  duty  to  admit,  sub- 
stantially, this  article. 

The  Court  is  entitled  to  exercise  a  discretion 
as  to  what  parts  of  a  libel  may,  or  may  not,  be 
unnecessary,  yet  it  is  a  discretion  very  consi- 
derably restricted.  It  cannot  exclude  substan- 
tive facts.  If  twenty  facts  of  adultery  were 
pleaded,  though  one  plight  be  sufficient  to  en- 
title the  husband  to  his  remedy,  the  Court  would 
hesitate  before  It  struck  out  one  of  them.  It 
cannot  foresee  to  what  extent  the  husband  is  in 
possession  of  evidence,  nor  in  what  particular 
instances  the  averments  of  the  libel  may  be 
proved ;  and  it  would  be  extremely  dangerous, 
and,  I  apprehend,  going  beyond  all  precedent, 
if  it  were  to  strike  out  that  which  must  be  ad- 
mitted to  be  a  very  material  point  towards  ena- 
bling the  Court  to  arrive  at  a  satisfactory  con- 
clusion on  the  case.  The  few  words,  towards 
the  close  of  the  article,  which  plead  the  infor- 
mation as  to  Colonel  Lyster  and  Lady  Croft 
being  in  a  bed-room  together,  have  been  pro- 
perly objected  to  as  hearsay,  and  must  be  ex- 
panged. 

The  other  objections  are  not  very  material : 
one,  however,  it  may  be  proper  to  notice ;  it 
arises  on  the  13th  article,  which  commences  by 
pleading — "That  on  the  evening  of  the  said 
7th  of  August,  Lady  Croft  wrote  and  sent  in  the 
name  of  R.  M.,  but  without  his  privity  or  con- 

VOL.  III.  Y 
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currence,  to  her  maid  servant,  directing  her  to 
come  to  her  at  the  hotel."  In  respect  to  this» 
according  to  the  strict  principles  of  evidence 

the  contents  of  a  note  cannot  be  pleaded, 
without  annexing  the  note.  As  this  is  an  im- 
portant rule  of  evidence,  though  it  may  be  of  no 
very  great  consequence  on  the  present  occasion, 
that  article  must  be  reformed.  It  is  extremely 
desirable  that  rules  of  evidence,  which  are  acted 
upon  by  courts  of  a  superior  jurisdiction,  should 
be  here  observed.  When  these  alterations  have 
been  made,  the  libel  may  go  to  proof. 

Allegation  to  be  reformed. 


Ewt«r  Tern, 
8d  SeMioB. 


Note. — The  case  upon  the  evidence  was  fully 
proved ;  and  there  being  nothing,  in  the  slightest 
degree,  to  bar  the  husband  of  the  remedy  he 
prayed,  the  Court  signed  the  sentence  of  separa- 
tion. 


Easter  Term,  ^^    BLAQUIERE  V.    DE   BLAQUIERfi. 

ist  Session. 

Where  both  ^^  ^^y»  ^®2®'  ^  sentence  of  separation,  by 
parties  had  long  rcasou  of  thc  adultcry  of  the  husband,  having 
!lppi^ing  to'X  been  signed,  (a)  the  Court  decreed  that  Lady 
for"I^ou'«ir  Harriet  de  Blaquiere  should  receive  for  her  se- 
of  aiinoDj,  the   paratc  maintenance,  in  addition  to  the  interest 

other  to  entoroe  ^  ' 

the  regular  payment,— It  will  not  enforce  arrears;  nor  ioqoire  as  to  the  sums  paid  bj  the  hasband 
for  his  wife's  debts  iooorred  bj  reason  of  noo-pajment  of  that  alimony  ;  nor  will  it  rednoe  alimonj 
on  aoooont  of  an  express  waiver  of  a  part  thereof  bj  the  wife, — the  additional  expenees  of  the  hos- 
band  oooasionedbj  the  mature  age  of  diildren, — the  failnre,  from  thembmanagement  of  her  tnutees, 
of  a  portion  of  the  fiudi  set  apart  for  the  wife's  alimonj, — or  slight  additions,  aJtumlt,  Co  her 


(a)  3  PhUl.  258. 
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of  0000/. — her  own  fortune  —  then    producing       W3<>* 
300/.   per.  annum,   a  further  sum  of  80/.  per  bastbr  teeh, 
annum  being  a  moiety  of  the  annual  estimated     I't  seum. 
value  of  Hill  House  farm,  near  Cuckfield,  the  DsBLAouiBEt 
residence  of  General  de  Blaquiere.  (a)  DBBi.rooiERB 

The  present  question  originated  in  an  appli- 
cation, on  his  behalf,  for  a  reduction  of  this  al- 
lotment ;  and  in  support  of  it,  a  joint  affidavit 
was  made  by  himself  and  his  housekeeper — 
who  kept  the  accounts  of,  and  whose  husband 
managed,  the  Hill  House  farm,  in  which  both 
stated,  "  that  it  never  produced  any  profit." 
The  affidavit  also  einbodied  a  letter  from  Lady 
Harriet  to  the  General's  solicitor  in  terms  fol- 
lowing :  — 

"  Sir ;  June  29,  1822. 

*^  As  I  find  there  is  not  a  clear  understanding 
*'  with  regard  to  the  additional  80/.,  and  that  my 
"  intention  of  leaving  the  payment  of  it  to 
**  General  de  Blaquiere's  equity  subjects  me  to 
^'  continual  family  discussions,  terminating  in 
**  unpleasant  differences,  I  consider  it  best  to 
**  dispose  of  the  contention  altogether,  and  I 
beg  you  will  from  this  moment  understand 
that  I  entirely  relinquish  that  specific  sum  of 
80/.  per  annum,  reserving  the  remaining  an- 
''  nual  amount  of  300/.  for  life." 

The  affidavit  then  stated,  **  that,  till  Novem- 

(a)  Oeneral  de  Blaquiere  was  entitled,  for  life,  to  the  interest 
of  Lady  Harriet's  fortune;  but,  upon  a  private  separation  in 
1814,  be  agreed  that  she  should  receive  it  for  her  sup|K>rt. 
The  permanent  alimony  was  allotted  upon  a  joint  income 
amounting  to  1,190/.  per  annum ;  and  there  were  two  sons  of 
the  respective  ages  of  eight  and  six. 

Y  2 
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1830.       "  ber,   1823,   Lady  Harriet  received  300/.  per 

Baste  R  Term,  "  annum,  whcii  a  mortgage  of  4000/. — part  of  her 

lit  seuwB.    «<  settlement  money — was  paid  off,  and  invested 

dbblaqoibrb  '^  in  Exchequer  bills  at  a  diminution  of  interest 

DEBLAQniERE  "  ©f  58/.  13*.     That  in  July,  1824,  her  solicitor, 

"  together  with  her  trustees,  (to  whose  manage- 
**  ment  the  settlement  money  was  intrusted)  lent 
''  this  4000/.  in  equal  moieties  upon  mortgage, 
**  and  that  h6  (De  B.)  had  conceived  Lady  Har* 
"  net  was  in  the  receipt  (tf  300/.  per  annum,  but 
**  that  lately  he  had  been  informed  and  believed, 
"  that  for  the  moiety  lent  to  Mr. White,  no  interest 
^'  for  two  years  and  a  half  had  been,  and  that 
**  none  was  likely  soon  to  be,  paid :  that  he  had 
"^incurred  great  expence  in  the  repairs  of  his 
^^  farm,  that  his  sons  were  wholly  maintained  and 
"  educated  by  him,  and  now  were  of  an  age  to  be 
**  advanced  in  a  profession,  and  that  his  whole 
"  income,  including  the  interest  of  Lady  Har- 
''  riet's  money,  was  958/.  7*.  2d.  That  in  1826 
**  Lady  Harriet  received — as  derived  under  her 
"  mother's  will — two  separate  sums  of  666/." 

Lady  Harriet's  affidavit  set  forth  a  letter  from 
her,  dated  July  13,  1820,  to  the  General,  in 
which  she  proposed,  *'  that  if  he  would  allow  one 
"  son  to  be  with  her  altogether,  she  would  re- 
"  lease  him  from  the  payment  of  80/.  of  her 
"  alimony  to  enable  him  to  bestow  a  better 
"  education  upon  the  other."  This  proposal  was 
not  acceded  to,  and  the  General  declined  allow- 
ing Lady  Harriet  to  have  any  intercourse  with 
her  children.  That  in  answer  to  several  appli- 
cations for  the  payment  of  the  80/.  as  it  became 
due,  the  General,  in  March  1821,  wrote  "  that 
"  he  would,  as  soon  as  his  estate  was  sold,  pay 
"  the  arrears  and  provide  for  the  regular  pay- 
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**  inent  of  it  in  future."    *'  That  Lady  Harriet      i^w. 
**  agreed  to  wait  his  own  time,  but  expressly  re-  easter  tbrw, 
*'  fused  to  relinquish  it ;  and  that  her  letter  of    i«**^"«"- 


*^  29th  of  June,   1822,  was  written  when  her  DBBLAauiBRi 

"  mind  was  greatly  excited  by  discussions  with  BBBLAQtiiBRs 

**  her  own  family,  in  consequence  of  her  having 

**  so  far  acceded  to  General  de  B.'s  wishes  as 

^^  to  defer  receiving  payment  of  such  additional 

'*  alimony ;  but  that  she  was  more  especially  in- 

*^  duced  to  write  it,  in  the  hope  that  he  would 

**  comply  with  her  most  anxious  wish  to  see  her 

*'  children,  and  to  have  them  occasionally  with 

''  her,  and  in  the  full  impression  and  belief,  that 

*'  if  he  should  persist  in  a  refusal,  her  declara- 

*'  tion  would  not  be  binding.    That  the  balance 

"  of   alimony,    up  to   16th   May,     1829,    was 

"  1,265/.  4*.  Sd.    That  on  the  payment  of  the 

'*  mortgage  of  4000/.  the  Exchequer  bills  were 

*^  deposited  in  the  joint  names  of  her  solicitor 

**  and  the  solicitor  of  General  de  B. ;  with  whose 

*^  full  concurrence  (a)  and  that  of  the  trustee  on 

''  the  part  of  General  de  B.  (b)  the  money  was 

*  ^  again  lent  out  on  mortgage ;  that  she  received 

/<  in  July,  1826,  a  legacy  of  6661.  13s.  4d.,  but 

(a)  This  gentleman  was  dead :  bpt  in  Lady  Harriet's  soli- 
citor's affidavit  it  was  sworn,  that  General  de  Blaquiere's  soli- 
citor had  approved  of  the  security,  and  that  the  mortgage  deed 
was  prepared  by  an  eminent  conveyancer. 

(&)  This  was  denied  in  the  affidavit  of  the  trustee — ^who  said, 
**  that  the  sum  of  6,000/.  and  the  receipt  of  the  interest  thereon 
for  her  use,  was  entirely  under  the  control  and  management  of 
Lady  Harriet's  own  solicitor;  and  that  till  December,  1828,  he, 
deponent,  was  wholly  ignorant,  as  he  believes  were  also  both 
his  brother  and  his  then  solicitor  (now  deceased)  that  any 
part  of  the  sum  of  6,000/.  had  been  lent  upon  a  security — 
doubtful  or  unproductive." 
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1830.       <*  neither  then,  nor  at  any  other  time,  the  whole, 

Easter  teru,  "  ^^  ^^Y  P^"*'^  ^^  ^  second  sum  of  the  like 
istseMion.    «c  amount." 

DeBlaopieee 

pbblaouibeb      In  reply  to  this  affidavit.  General  de  Bla- 

quiere  made  a  further  affidavit,  stating  that, 

"since  I4th  February,  1829 — the  date  of  his 
^*  former  affidavit — ^he  had  paid  upon  actions 
"  by  tradesmen  on  account  of  bills  incurred  by 
"  Lady  Harriet  for  furnishing  her  house  at 
**  Brighton,  taken  in  1824,  and  for  other  bills, 
"  1,288/.  155.  5df.,  and  that  he  was  threatened 
''  with  further  actions  for  other  debts  to  the 
"  amount  of  140/. ;  that  she  has,  for  her  life, 
"  apartments  in  Hampton  Court  Palace,  and 
"  lets  her  house  at  Brighton  for  four  guineas 
"  per  week ;  amounting  to  218/.  &s.  per  annum: 
"  that  from  June,  1822,  to  March  1828,  no  inti- 
"  mation  was  ever  made  by  Lady  H.,  either  to 
^'  him,  or,  as  he  believes,  to  his  solicitor,  that  she 
"  did  not  consider  her  letter  of  29th  June,  1822, 
"  binding  upon  her :  that  there  now  remains 
"  justly  due  to  him,  for  sums  paid  to  her  or  for 
"her  use,  1,286/.  15s.  beyond  what  she  was  en- 
"  titled  to  as  alimony :  that  he  therefore  trusts 
that  her  Ladyship's  income  may  be  reduced 
suitably  to  the  diminished  income  of  the  de- 
"  ponent,  and  the  increased  heavy  claims  whicli 
"  fall  upon  it." 

PhilUmore  and  Addams  for  General  de  Bla- 
quiere. 

The  King*s  Advocate  and  \Dodsony  contr^. 


It 
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Judgment. 


Easter  Term, 
Dr.   LUSHINGTON.  IstSestion. 

In  JB20,  Lady  Harriet  De  Blaquiere  obtained  DBBiIiwiEBE 
a  sentence  of  separation  by  reason  of  General  ^  ^  lioisRE 
De  Blaquiere's  adultery ;  and,  on  a  consideration 
of  all  the  circumstances,  there  was  an  allotment 
of  alimony  of  80/.  per  annum,  in  addition  to  the 
interest  of  6000/. — her  own  fortune,  which,  at  that 
time,  amounted  to  300/.  per  annum.  Until  last 
year  there  had  been  no  application  to  the  Court 
by  either  party,  — on  the  one  hand  to  reduce  the 
allotment,  or,  on  the  other,  to  enforce  the  pay- 
ment of  arrears :  either  party  might  have  pro- 
ceeded to  take  the  remedy  afforded  by  the  law. 
An  application  is  now  made  by  General  De 
Blaquiere  for  a  reduction  of  alimony ;  this  is  met 
by  an  affidavit  of  Lady  Harriet's,  stating  a  di- 
minution of  the  funds  which  had  supplied  her 
separate  maintenance ;  and  making  a  counter- 
demand  for  certain  arrears :  in  reply  it  is  said, 
that  General  De  Blaquiere  has  incurred  great 
expences  on  account  of  debts  contracted  by 
Lady  Harriet; — that  she  has  received  an  increase 
of  income  from  other  sources ;  and  that  the  defal- 
cation in  her  means^  if  any,  has  proceeded  from 
the  mismanagement  of  her  own  trustees. 

It  is  true,  that,  should  I  decree  the  payment 
of  arrears.  General  De  Blaquiere  would  be  en- 
titled to  a  deduction  for  all  sums  paid  on  ac- 
count of  Lady  Harriet's  debts :  and  I  should 
then  be  obliged  to  take  into  my  consideration 
the  questions  that  have  been  raised  respecting 
the  80/.  per  annum,  which  was  allotted  in  addi- 
tion to  the  interest  of  her  own  fortune.  I  am  of 
opinion  that  she  did,  in  fact,  abandon  that  sub- 
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laao.      sidiary  allotment ;  but  I  doubt  whether,  in  law, 

bastertbrm,  it  was  competent  for  her,  in  that  form,  to  relin- 

i»t  seariop.    quish  the  benefit  of  the  decree  of  the  Court. 

dbBlaqdiere  This  is  a  contract  between  husband  and  wife; 

deblaqdierb  2tdd  though  the  principles  applicable  to  such 

contracts  are  not  strictly  the  same,  after  a  legal 
separation,  as  they  may  be  regarded  whil^  the 
pajrties  are  living  together,  yet  they  are  not 
widely  different.  In  the  one  case,  here  is  the 
influence  arising  from  affection ;  afterwards  aoK 
influence  of  a  different  sort,  arising  ftom  m 
anxiety  to  communicate  with  her  children.  If 
it  were  necessary  to  settle  this  point,  I  should 
be  of  opinion  that  the  whole  alimony,  decreed 
to  her  in  1 820,  must  be  placed  at  faer  disposal, 
and  then  she  will  be  at  liberty  to  appropriate  it 
as  she  pleases. 

In  respect  to  the  mortgage  for  2000^.,  upon 
which  but  little  interest  has  been  paid,  I  cannot 
exactly  agree  that  it  was  in  the  power  of  the 
husband  to  relinquish  all  care  and  superintend- 
ence of  that  sum :  it  was  his  duty  to  see  that 
the  money  was  advanced  upon  proper  security ; 
but,  upon  the  defalcation  occurring,  ho  applica-* 
tion  was  made  to  this  Court  by  Lady  H.  De  Bla^ 
quiere :  she  abdicated  her  claim  to  that  protec-^ 
tion  to  which  she  might  have  resorted  ;  and,  iti 
like  manner,  General  De  Blaquiere,  by  leaving 
the  alimony  unpaid  instead  of  seeking  his  re- 
medy here  in  an  application  for  a  reduction  of 
it,  has  made  himself  subject  to  her  debts.  On 
the  other  hand,  there  was  a  species  of  ac-. 
quiescence,  in  this  diminution  of  alimony,  cm 
the  part  of  Lady  H.  De  Blaquiere,  evidenced  by 
her  forbearing  to  resort  to  this  Court,  and  by 
her  allowing  her  husband  to  be  sued  for  her 
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debts.    I  am  not>  therefore^  inclined  to  meddle       "^^90. 
with  the  arrears  ;  for  though  General  De  Bla-  bamkr  tum, 
quiere  was  abroad  from  1821  to  1827,  and  con*    >»>  s— &•■»' 
sequently  the  process  of  this  Court  could  not  be  dbBlIquibbb 
enforced  against  him,  yet,  upon  his  return,  no  DBBLramEEE 
step  was  taken  by  Lady  Harriet  De  Blaquiere 
to  obtain  payment  of  the  arrears  by  the  autho- 
rity of  this  Court.     It  is  clear,  therefore,  that 
Lady  Harriet  did  not  intend  to  call  for  the  ar- 
rears ;  and  if  I  were  now  to  travel  into  that 
question,  I  should  inyolye  both  parties  in  much 
intricacy  of  account.      I   shall  not,  therefore, 
decree  for  the  arrears  :  and  I  come  to  this  deci- 
sion, principally  upon  the  ground  that  no  appli- 
cation  was  made  to  this  Court  either  to  en- 
force payment,  or  to  obtain  a  reduction  of  ali* 
mony. 

Where  there  is  a  material  alteration  of  circum- 
stances,  a  change  in  the  rate  of  alimony  may  be 
made.  If  the  faculties  are  improved,  die  wife's 
allowance  ought  to  be  increased ;  and  if  the 
husband  is  lapsus  facultatibus ;  the  wife's  allow-* 
ance  ought  to  be  reduced.  Applications,  of  this 
sort  are  of  rare  occurrence :  I  only  remember 
two  instances  where  applications  of  either  kind 
have  been  successful,  — the  case  of  Foulkes  and 
Foulkes,  for  an  increase ;  (a)  and  of  Cox  and 
Cox,  (Jb)  for  a  reduction  (c) :  and  I  think  that, 
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(a)  Consbtoiy,  1814.  Hil.  Term.  (b)  8  Add«  27a. 

(e)  In  WilaoB  y.  Wikon,  upon  an  appli^atioik  by  the  wife  to 
enforce  a  monition  for  the  pa3rnieBt  of  alimony,  nix  yean  in    Triaitj  Tenp, 
arrear,  the  Court  said  :--*'  Unleea  the  husband  it  absent  from  tlia     ^^  Sesdoo. 
country,  or  some  particular  reasons  are  set  forth,  it  would  be  j^iommjuiI. 
productiTe  of  great  inc<myenieBce  and  ii\|U8tice,  if,  aft^r  a  lotted  for  tba 
lapse  of  so  many  years,  the  Court  should  enforce  such  a  moBi«  ^'^'^^^ 
tion.    If  the  wife  is  aggrieyed,  she  should  make  her  appUcalien  jt»  to  ^oar : 
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laso.       under  the  present  circumstances,  Lord  Stowelf, 

Easter  Term,  ^^  ^^  ^^^  Continued  to  occupy  this  chair,  would 

istseBuoD.     jjQj  have  made  a  different  allotment  from  what 

dcblaquiere  he  did  when  he  originally  fixed  the  rate  of  this 

DEBtlioiBRE  alimony. 

The  principle  point  is,  what  is  to  be  done  in 

respect  to  Hill  House  Farm.  There  is  an  ex- 
traordinary affidavit  from  General  De  Blaquiere's 
housekeeper — whose  husband  manages  the  farm 
while  she  keeps  the  accounts,  ^^  that  during  the 
"  last  fifteen  years  no  profit  has  been  derived 
"  from  it ;"  but  the  point  to  be  considered  is, 
what  the  farm  would  let  for.  In  1820  it  was 
estimated  at  7000Z.  Lord  Stowell  put  the  pro- 
duce of  it  at  a  low  rate,  and  I  see  no  reason  to 
depart  from  the  view  he  then  took  of  it.  On 
the  ground  of  the  alteration  in  General  De  Bla- 
quiere's  income,  I  am  not  inclined  to  alter  the 
allotment  of  alimony.  Then,  as  to  the  mature 
age  of  the  children  :  their  growing  years  must 
have  been  taken  into  consideration  at  the  time  the 
alimony  was  originally  fixed ;  and  I  see  no  ground 
on  that  account  to  alter  the  allotment,  and  dimi- 
nish the  comforts  of  the  wife.  There  may,  indeed, 
be  cases  where  the  Court  would  relieve  the  hus- 

theConrt,  there-  Within  a  reasonable  time,  otherwise  the  Court  will  infer  she  has 
^^'  ^'''  ^^>  made  some  more  beneficial  arrangement.  As  a  general  rule,  there- 
oieDt  oaoae  ^o^^y  the  Court  is  not  inclined  to  enforce  arrears  of  many  years 
shown  for  the  standing.  Alimony  is  allotted  for  the  maintenance  of  a  wife  from 
paym^or^ar-  7®*'  *®  y^^r.  However,  as  there  has,  in  this  case,  been  no  ap- 
levs  bojond  plication  to  reduce  the  alimony,  but  the  parties  have  gone  on 
t0  tblTrnMhion.  **t**^«^  ^"^h  some  private  arrangement  of  their  own,  I  think  I 

shall  best  consult  the  interests  of  both  by  decreeing  alimony 
from  one  year  prior  to  the  monition, — ^the  husband  being  allowed 
all  payments  on  account  of  the  wife  during  that  year ; — and^ 
from  the  date  of  the  present  monition,  I  shall  continue  the  ali- 
mony according  to  the  originaMecree." 
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.  band  owing  to  heavy  expences  arising  from  chil-       ^®^^- 
dren ;  but  I  do  not  think  this  a  case  of  that  sort.  EASTERTBuitf, 

Again,  has  the  income  of  the  wife  so  improved  as    ^•^^^^ 
to  call  for  a  change?  There  are  three  items :  First,  dbblaodierb 
^  the  house  at  Brighton :  but  there  is  no  proof  bbbla'quibrb 
by  what  tenure  she  holds  it.     It  is  true  it  was 
furnished  at  the  expence  of  the  husband ;    for 
the  tradesmen  recovered  from  him  the  amount 
of  their  bills  :  but  these  sums  have  in  fact  been 
taken  as  part  of  her  income,  since  the  arrears 
are  not  enforced :  the  one  must  be  set  off  against 
the  other. 

The  second  item — the  sum  of  140/.  still  due, 
is  too  trifling  to  cause  any  variation.  The  . 
third  item  is,  the  apartments  at  Hampton  Court, 
which  are  estimated  at  1 00/.  per  annum,  and  it 
is  sworn  that  Lady  Harriet  has  them  for  her  life : 
I  doubt  whether  that  can  be  accurate.  I  should 
think  they  were  held  at  the  will  of  the  King : 
but,  even  if  otherwise,  I  should  feel  a  great  dif- 
ficulty in  stepping  in  to  control,  and  interfere 
with,  the  munificence  of  the  Sovereign.  I  will 
then,  if  called  upon,  enforce  payment  of  ali- 
mony, at  the  rate  settled  by  Lord  Stowell, 
from  the  quarter  day  immediately  preced- 
ing the  commencement  of  these  proceedings; 
but  I  shall  make  no  order^  on  one  side  or 
the  other,  as  to  any  of  the  previous  matters. 
The  husband,  will,  of  course,  pay  the  costs 
of  this  application:  for  I  cannot  call  that 
which  is  paid  as  alimony  under  a  decree  of  the 
Court  separate  income  of  the  wife. 


On  the  3d  session  of  Easter  term,  upon  an 
application,    on  the  part  of  Lady  Harriet  De 
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laao.      Blaquiere,  to  the  Court  for  further  directions  as 


SA8TER  TEun,  to  the  precise  time  from  which  the  payment  of 

It  seitioo.    alimony  should  commence, — the  Court,  refer- 

deblaqoiebe  ring  to  the  date  of  General  De  Blaquiere's  fin^t 

pbblaquiere  affidavit,  and  the  communication  of  it  to  Lady 

Harriet's  proctor,  directed  that  it  should  com- 
mence ''from  the  quarter  day  next  preceding 
the  16th  of  February,  1829." 


Trinity  WILTSHIRE  V.  PRINCE,    OTHERWISE   WILTSHIRE. 

Term,  ' 

Srd  Sesiioo* 

A  mwri&sre  by  This  was  a  suit  of  nuUity  of  marriage  by  reason 

bj  the  ooosent  01  au  unduo  publication  ot  banns,  and  was  pro- 

on^fthc*ShS-  Mooted  by  Henry  John  Wiltshire  against  Eliza- 

Sl"»T(ami.  ^^*  Prince,  calling  herself  Wiltshire  (a). 
nor)  wu omit-       Thc Hbcl  plcadcd,  —  first:  St.  4 Geo.  4.  c.  76. 

ted  for  the  par-  ,       * 

poteofeoooed-   SS.  7.  and  22. 

!;S'r;;i?'nBte       2d.  and  3d.  The  birth  of  H.  J,  Wiltshire  on 
m-^tI^mJ^'  20th  April  1809 ;  and  his  baptism  in  the  church 
g^,ifonij    of  St.  George,  Bloomsbury,  on  the  23d  April 
ties  koew^dnihe  1812,  by  the  namcs  of  "  Hcury  John." 
wjepowic.         ^^jj   rpjjg^j  jj^  March  1827,  Elizabeth  Prince, 

aged  30  years,  entered,  as  cook,  the  service  of 
Robert  and  Mary  Wiltshire  (the  parents  of  the 
complainant),  living  in  Great  Russell  Street. 
6di.  That  Prince  prevailed  upon  H.  J.  Wilt- 

(a)  The  citation  was  taken  out  on  behalf  of  Robert  Wiltshire, 
the  natural  and  lawful  father,  and  guardian  of  his  son — a  minor 
On  1st  of  May,  1830,  this  citation  was  returned  into.Court;  the 
libel  was  admitted  on  the  29th.  On  the  7th  of  June,  the  proctdr 
for  Robert  Wiltshire  alleged  the  son  to  be  of  age ;  exhibited  as 
proctor  for  the  son,  and  the  father,  being  then  dismissed  from 
the  suit,  was,  on  the  10th,  examined  as  a  witness  in  the  cause. 
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shire  to  p)'Ocure  the  publication  of  bannS  be- 
tween himself  and  her  at  St.  Bride's,  on  20th 
January  1828,  and  two  following  Sundays  ;  and 
it  was  arranged  between  them,  with  a  view  to 
concealment,  that  he  should,  in  the  banns,  be 
described  by  the  name  of  "  John."  That,  in 
pursuance  of  such  banns,  a  marriage  was  had 
on  the  5th  of  February,  1828,  without  the  con- 
sent or  knowledge  of  R.  Wiltshire :  "  and  that 
**  such  marriage  knowingly  and  wilfully  had  with- 
^^  out  due  publication  of  banns  was  and  is  void/' 

6th.  Exhibited  a  true  copy  of  the  entry  of  the 
banns ;  and  also  of  the  marriage. 

7th.  That  H.  J.  Wiltshire  from  his  infancy 
was  invariably  called  by  the  name  of  "  Henry 
"John,"  and  not  "  John;"  and  that  as  well  be- 
fore, as  after,  the  marriage,  Elizabeth  Prince 
constantly  addressed  and  spoke  of  him  by  the 
name  of  "  Henry,"  and  no  other. 

8th.  That  Robert  Wiltshire  and  his  family  did 
not  discover  nor  were  apprized  of  this  marriage 
till  15th  May  1828,  when  H.  J.  W.  was  imme- 
diately sent  abroad,  where  he  remained  till  the 
commencement  of  this  suit ;  and  that  Prince 
was  on  the  19th  May  1828,  dismissed  the  ser- 
vice of  R.  and  M.  W. 

9th.  TTiat  after  her  dismissal,*  Prince  re- 
mained some  short  time  in  the  neighbourhood, 
when  she  quitted  it,  and  R.  W.  was  not  able  to 
discover  her  place  of  abode  imtil  shortly  before 
the  service  of  the  citation. 


1890. 

Trihity 

TSftM, 

trd8«MioB. 

Wiltshire 

«. 

PmitcE 

ctberwbe 

WiLTSaiBB. 


The  fact  of  marriage  was  admitted :  and  the 
minority,  want  of  consent,  and,  that  Elizabeth 
Prince  was  cognizant,  that  the  name  of  the 
promoter  was   "Henry  John,"    and  that  the 
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1830. 

Trinity 

Term, 

Srd  Session. 

Wiltshire 

«• 

Prince 

otherwise 

Wiltshire. 


banns  had    been  published  by   the  name  of 
"  John"  only,  were  fully  proved. 

The  King's  Advocate  for  Mr.  Wiltshire. 

Dodscm  contr^. 

Judgment. 

Dr.  Lushington. 

This  is  the  first  case  in  which  the  st.  4  Geo.  4. 
c.  76.  s.  22.  has  undergone  any  judicial  inyesti- 
gation.  The  true  interpretation  of  the  section 
is  important :  it  enacts  "  That  if  any  person^ 
*'  shall  knowingly  and  wilfully  intermarry  without 
*^  due  publication  of  banns,  or  without  a  licence 
''  from  a  person  having  authority  to  grant  the 
*'  same,  the  marriages  of  such  persons  shall  be 
*^  null  and  void  to  all  intents  and  purposes 
"  whatsoever."  This  is  the  substance  of  this 
section  as  relating  to  the  question  for  my  consi- 
deration. Now,  whatever  might  be  the  con- 
struction of  this  section  when  one  only  of  the 
parties  knew  of  the  false  publication,  here  there 
is  sufficient  evidence  to  shew,  that  both  the 
man  and  the  woman  were  aware  that  the  banns 
had  been  published  in  a  manner  calculated  to 
conceal  the  identity  of  one  of  the  parties.  The 
omission  of  a  Christian  name  may  operate  as  a 
concealment,  as  much  as  the  omission  of  a  sur- 
name. Looking  to  the  whole  of  the  evidence, 
I  am  satisfied  that  in  the  present  case,  the  pub- 
lication was  contrary  to  this  section  of  the  act  of 
parliament,  and  that  both  parties  were  perfectly 
cognizant,  before  the  marriage,  of  the  violation 
of  its  provisions.  I  pronounce  the  marriage 
null  and  void. 
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SHARPE  AND  SANGSTER  V.  HANSARD.  ^^^* 

ITth  Jdj. 

This  was  an  application  for  a  faculty  for  the  wberenotoi)- 

^1        •  a  1  J]      itwitial  inoooTe- 

purpose  of  laying  flat  the  grave-stones  stand-  nieoee  wu 
ing  upright  in  the  churchyard  of  St.  Bride's,  JdwaaL,Tbo 
London,  and  for  levelling  the  ground  :  and  was  ^t''**^*''^jf^" 
promoted  by  the  churchwardens  against  the  vicar  the  piw  bad 

_  .«•  Ai  *i**  D0OO  MtoptMl 

and  panshioners.     A  decree,  with  intimation^  ataYMtrjon 
having  issued,  Thomas  Hansard — a  parishoner  I^J^rt"/a^m. 
— declared  that  he  opposed  the  faculty :  and,  "^••;J^t^f°r 
in  substance,   alleged: — "  that  there  is  now  ooitjioieTda 
**  standing  upright  in  the  churchyard  a  grave-  iVtut^ght 
"  stone  erected  by  him  to  his  wife  and  three  JSirtSTa 
"  children,  that  he  paid  to  the  churchwardens  •'•"••  **"•*  •?• 

n        i*         -t  .1  ^1  T/»      expenoe  ahall 

"  a  fee  for  the  erection  thereof;  that  no  benefit  faii  on  iodi?  i- 
"  can  accrue  to  the  parish  by  levelling  the  grave- 
*'  stones,  and  that,  by  the  application,  many  pa- 
"  rishioners  (who  object)  will  be  put  to  an  un- 
"  necessary  expence." 

On  the  part  of  the  churchwardens  it  was 
alleged, — "that  the  purposes,  for  which  the 
"  faculty  was  prayed,  would  be  a  great  benefit 
"  and  convenience  to  the  parish  in  the  judgment 
"  and  belief  of  a  very  considerable  majority  of 
**  the  parishioners  ;  that  there  were  now  above 
"  one  hundred  and  fifty  upright  head  and  foot- 
*^  stones  placed  in  such  an  irregular  manner 
**  that  a  great  portion  of  the  ground — of  great 
**  value  for  sepulture — was  rendered  useless: 
"  that,  if  laid  flat  and  regular,  much  ground 
**  would  not  only  be  gained,  but  the  church- 
"  yard  would  have  a  more  neat  and  decent 
'^appearance;  that  it  might  then  be  kept  in 
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1830.       "  proper  order,  and  the  circulation  of  air — at  pre- 

17th  jaij.     "  scJit  greatly  impeded — be  made  freer  :  that 

"  the  soil  of  the  churchyard  was  elevated  several 

SflA.S  PS 

AMD  **  feet  above  the  level  of  the  surrounding  streets 
Sahoster  ,,  ^^  foot-paths.  That  at  a  vestry,  on  6th  of 
Hansard.  <i  January  1830,  it  was  resolved  to  refer  to  a 
''  committee  of  fourteen  the  state  of  the  burial 
**  ground,  and  other  matters  appertaining  to  the 
^^  expence  of  burials,  and  to  report  thereon ; 
"  that,  on  2d  of  April,  a  report,  (signed  by  all 
'Vthe  committee),  recommending  an  application 
^*  for  the  faculty  in  question,  was  unanimously 
'*  adopted  in  vestry.  That  many  persons,  who 
^^  have  relations  buried  in  the  churchyard,  and  to 
"  whose  memory  grave-stones  have  been  erected, 
*^  consent  to  the  faculty,  that  tlie  expence  would 
•'  be  inconsiderable,  and  greatly  exceeded  by  the 
"  benefits  and  convenience." 

In  rejoinder,  some  slight  inconveniences  were 
pcninted  out :  a  specific  denial  was  given  as  to 
the  soil  being  elevated,  and  as  to  the  benefits 
and  conveniences  averred  by  the  churchwardens  ; 
and  it  was  asserted,  new  stones  would  be  required. 
Affidavits  on  both  sides  were  exhibited. 

AddamSy  in  support  of  the  faculty. 

The  King's  Advocate^  contr^. 

Judgment. 
Dr.  Lushikgton. 

This  is  an  application  for  a  faculty  with  a 
view  to  make  certain  alterations  in  the  church- 
yard of  St.  Bride's.  It  appears  that  grave«stones 
have  been  there  erected  without  resorting  to  this 
Ck)urt  for  a  faculty ;  and  it  is  not  very  usual  in 


Samostbr 
Hansard. 
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such  cases  to  make  application  for  faculties.       i®^^- 
The  leading  object  of  the  Court  in  granting     nuTj^^. 
faculties  is  the  convenience  of  the  parishioners:      „ 

...  .  ^  .  Sharps 

in  this  instance,  it  seems  that  a  committee,  and 
having  been  appointed  to  examine  the  church- 
yard, recommended  certain  alterations:  their 
report  was  unanimously  adopted  :  the  vestry 
meetings,  connected  with  this  matter,  were  duly 
convened :  every  publicity  requisite  was  afford- 
ed to  the  parishioners :  notice  of  an  intended 
application  for  a  faculty  was  given,  and  there 
was  no  expression  of  dissent :  the  vicar  of  the 
parish  offers  no  opposition,  the  Court  must, 
therefore,  consider  him  as  consenting :  the  pro- 
posed alteration  is  sworn  to  be  advantageous  to 
the  parish ;  and  it  is  not  denied,  that  space, 
a  most  important  consideration  in  this  me- 
tropolis, would  be  acquired,  (a)  It  is  also  stated^ 
that  the  appearance  of  the  church-yard  would 
be  materially  improved :  this,  however,  does  not 
weigh  very  much  with  the  Court.  Clearly,  if 
there  had  been  no  opposition  to  the  grant,  the 
Court  would  have  allowed  the  faculty :  and  in 
regard  to  the  objections,  the  Court,  looking  to 
the  affidavits  before  It  to  ascertain  to  what  griev- 
ance any  individual  might  be  subject,  does  not 
think  that  the  application  can  be  effectually  re- 
sisted. It  is  not  probable,  that,  by  laying  the 
stones  flat  any  serious  inconvenience  will  arise, 
and,  that  the  general  objects  contemplated  by 

(a)  The  committee  reported, — **  that  the  churchyard,  if  pro- 
**  perly  arranf^ed,  would  hold  about  300  graves ;  that,  owing 
**  to  the  lines  of  graves  being  irregular,  some  ground  was  ren- 
**  dered  useless  ;  that  about  half  the  ground  was  occupied,  and 
**  that  there  were  about  100  graves  which  could  not  at  present 
*'  be  disturbed.*' 

VOL.  III.  Z 
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this  measure  will  be  adyantagecHis,  cannot,  I 
think,  be  doubted.  I  am,  therefore,  of  opinion, 
that  the  faculty,  prayed  by  a  majority  of  the 
parishioners,  must  pass  :  but  at  the  same  time 
I  direct  that  the  laying  the  stones  j9at  shall 
not  subject  any  individual  to  expence. 

Faculty  decreed. 


1830. 

Trinity 

Term, 

iBt  SeMion. 

In  a  sait  for  se- 
paration for  the 
husband '•  adal- 
tery  with  his 
wife's  sister, 
proof  that  the 
wife,  afler 
knowledge  of 
previous  ad  al- 
ter j,  allowed, 
under  peculiar 
oireomstances, 
this  sister  to  ac- 
eompanj  them 
to  India  and  to 
liTe  in  the  same 
boose  with  them, 
will  not  bar  the 
wife  on  the 
grovnd  of  con- 
niTance:  her 
conduct,  thoogh 
imprudent,  not 
being  traced  to 
a  disregard  of 
her  own  honor, 
nor  to  anj  mo- 
tive necessarily 
oriminal. 


TURTON    V.    TURTON. 

This  suit  was  promoted  by  the  wife  against  her 
husband,  on  the  ground  of  adultery  with  her 
sister.  The  marriage  took  place  in  November, 
1812 :  and  the  cohabitation  ceased  in  February, 
1824.  The  libel  was  admitted  without  opposi- 
tion :  it  consisted  of  twelve  articles. 

Five  witnesses  were  examined.  A  sister  of 
the  wife  deposed,  upon  the  4th  article, — "  that 
'*  late  in  October,  1821,  she  had  reason  to  be- 
*^  lieve  an  improper,  but  not  a  criminal,  attach*^ 
"  ment  existed  between  her  sister  A.,  and  Mr. 
"  Turton ;  that,  as  the  elder  sister,  she  inter- 
*'  fered,  and  it  was  arranged  that  A.  should  not 
^*  go  into  his  house  unaccompanied  by  some  one 
"  of  her  family.  Out  of  regard  to  the  feelings  of 
"  the  family  deponent  kept  it  a  secret.  Early 
"  in  January,  1822,  while  the  wife  and  deponent 
"  were  on  a  visit  in  the  country,  the  wife  opened 
"  a  letter  from  A.  to  Turton ;  they  both  read  it, 
*'  and  instantly  ordered  horses  and  returned 
"  home,  when  deponent  had  an  interview  with 
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T.,  and  it  wa»  agreed  between  them,  with  the 
concurrence  of  A.,  that  all  further  intercourse 
should  cease,  and  what  had  taken  place  be 
carefully  concealed  from  the  family,  and 
that  he  should  go  to  India.  That  early  in 
February,  deponent  and  A.  went  with  their 
father  to  Bath,  where  they  remained  together 
till  the  20th  of  July,  when  A.  clandestinely 
went  off.  Deponent  never  saw  T.  or  his  wife 
from  the  time  of  her  going  to  Bath,  nor  A. 
after  she  quitted  it,  previous  to  her  proceeding 
to  India." 

In  answer  to  interrogatories, — it  appeared  — 
that  in  April  and  in  November,  1821,  A.  was  at 
Brighton  with  Mrs.  T.  Respondent  does  not 
believe  that  T.  was  there  at  such  times  unless 
merely  on  a  Sunday.  After  the  unequivocal 
terms  of  the  letter  shewn  to  her  by  Mrs.  T. 
both  T.  and  A.  confessed,  (in  the  wife's  pre- 
sence) that  a  guilty  connexion  had  taken 
place  between  them.  Mrs.  T.  in  October, 
1821,  informed  respondent  that  in  that  month 
she  had  intercepted  a  letter  from  her  sister  A. 
to  T.  which  made  her  acquainted,  that  there 
was  a  warm  attachment  between  A.  and  T. 
The  elopement  of  A.  from  Bath  was  not  dis- 
covered ujfitil  nine  at  night ;  respondent  and 
her  father  (who  knew  nothing  of  this  criminal 
intercourse  then,  nor  for  years  after,)  got  to 
Portsmouth  the  next  morning ;  were  there  in- 
formed that  Mr.  and  Mrs.  T.  were  at  Cowes, 
at  which  place  they  were  to  be  taken  on 
board  ;  that,  not  believing  this  account,  they 
travelled  to  a  friend's  house,  but,  not  finding 
them  at  it,  they  returned  to  Portsmouth  on  the 
next  morning,where,unable  to  learn  any  tidings, 
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"  they  remained  a  few  hours,  and  returned  to 
*  *  Bath . "  (a)  She  believes,  that  on  or  about  2 1  st 
*'  July,  1822,  T.,  his  wife,  and  A.,  went  over  to  the 
"  Isle  of  Wight,  and  that  Mrs.  T.  consented 
"  rather  than  that  her  father  should  be  made 
"  acquainted  with  the  misconduct  of  A. :  and 
*^  that  had  she  not  consented  she  would  have 
"  been  left  behind  by  her  husband.  Mrs.  T. 
''  arrived  in  England  from  India  in  July,  1824 : 
^'  she  told  respondent  that  her  husband  accom- 
"  panied  her  upon  her  embarkation.  Since  her 
"  arrival  she  has  received  valuable  presents 
*^  from  him.  Respondent  swears,  that  the  con- 
"  duct  of  Mrs.  T.,  with  reference  to  Mr.  F.  L.  (a 
"  friend  of  T.),  was  such  as  was  approved  of  by 
"  her  and  the  rest  of  her  family,  that  is,  there 
*'  was  nothing  to  disapprove  of.  She  never  ob- 
*'  served  familiarities,  or  a  habit  of  familiarity 
"  between  them,  which  appeared  to  respon- 
*^  dent  unbecoming  in  Mrs.  T.  as  a  married 
"  woman." 

A  physician,  after  deposing, — that  "  in  Ja- 
"  nuary,  1823,  he  was  introduced  to  T.,  his  wife, 
"  and  A.,  upon  their  arrival  in  India :"  went  on, 
upon  the  5th  article, — "  that  in  April,  1823,  he 
"  was  sent  for  on  an  emergency,  in  the  night,  to 
"  the  house  of  T.,  where  he  delivered  A.  of  a 
"  child :    until  the  moment  of  his  entering  the 


(a)  In  a  letter  written  by  Mrs.  T.  to  a  sister  of  ber  husband's 
from  Andover  (bearing  the  postmark  July  22, 1822),  were  these 
passages : — "  We  are  waiting  here  the  arrival  of  my  sister  A. ; 
**  she  was  suffering  so  much  from  my  departure  that  I  have 
**  consented  to  her  wish  of  accompanying  us,  unknown  to  my 
^  father.'* — "  I  confess  I  do  not  feel  quite  happy  about  it,  but 
"  I  could  not  bear  to  leave  her  in  misery.** 
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room  he  wias  not  infonned  of  her  pregnancy. 
Mrs. '  T.  asked  him  *  what  could  be  done  to 
save  appearances?*  She  was  in  great  agita- 
tion :    her  husband  came  into  the  room :  he 
concurred  with  her  in  urging  secrecy :    the 
child  was  conveyed  out  of  the  house  within  a 
few  hours  after  its  birth  to  be  nursed.     De- 
ponent was  left  to  his  own  suspicions  as  to 
who  was  the  child's  father." — Upon  the  6th, — 
that  on  A.'s  recovery,  he  suggested  to  T.  the 
expediency  of  sending  her  to  England :    he 
repeatedly  urged  it:    he  made  the  remon- 
strances  in  consequence  of  representations 
by  Mrs.  T.  and  of  rumours  prejudicial  to  T. 
Just  before  T.  was  taken  ill,  it  was  said  Mrs. 
T.  was  to  proceed  to  England  in  the  Wood- 
ford :  but,  that,  in  consequence  of  his  illness, 
the  project  was  abandoned.     She  sailed  for 
England  in  February  or  March,  1824." 
7th  and  8th.  "A.  continued  to  reside  with  T. 
till  February,  1 829,  when  deponent  sailed  for 
England.     In  January,  1825,  he  was  called  to 
attend  her  at  T.'s  residence ;  about  two  months 
previously  he  had  been  informed  by  T.,  that 
she  was  again  with  child,  and  that  he  would 
be  wanted  to  attend  her.    Since  deponent's  ar- 
rival in  England,  he  has  seen  A.  and  T.  at 
the  house  of  T. ;  there  was  one  child  with  them 
which   he  believes  to   be  the  child  born  in 
January,  1825." 

Upon  interrogatories.  —  *'The  child  bom  on 
27th  of  April  1823,  lived  about  two  months. 
Its  birth  appeared  an  unexpected  event.  The 
mother  could  not  have  been  aware  of  such 
pregnancy  on  the  3d  of  August  preceding. 
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'^  He  had  many  conversations  with  Mrs.  T. : 
^^  she  informed  him  that  a  criminal  intercourse 
"  was  carried  on  between  T.  and  her  sister :  she 
*'  never  gave  him  to  understand  that  A.  was 
*^  pregnant  when  she  quitted  England,  or  that 
"  Mrs.  T.  believed  her  sister  so  to  have  been,  (a) 
'*  T.  never  promised,  in  his  hearing,  that  A. 
^'  should  return  to  England.  After  the  recovery 
''  from  his  illness  in  August,  1823,  T.  his  wife  and 
*'  A.  went  into  the  country  together  for  about  a 
'^  month  or  six  weeks.  In  November  he  had  a 
^*  relapse.  His  wife  and  her  sister  indiscri- 
^*  minately  attended  on  and  nursed  him.  Re- 
^^  spondent  repeatedly  found  A.  alone  with  him 
"  when  Mrs.  T.  was  from  home." 

Two  servants  deposed — **  That  in  the  autumn 
''  and  close  of  1829  and  early  in  1830,  A.  was 
''  considered  the  mistress  of  the  house  in  which 
"  she  was  living  with  T.  :  that  they  associated 
"  together  at  meals,  but  occupied  separate  bed- 
*'  rooms ;  and  that  there  were  three  children 
"  who  called  T. '  papa.' " 

To  the  interrogatories  several  letters  of  the 
wife  were  annexed :  those  to  her'  husband  at  the 
end  of  the  year  1823,  and  two  (after  her  arrival 
in  England)  dated  respectively  September  1824, 


(a)  It  was  pleaded  in  the  4th  article,  that  **  while  at  Ports- 
moath  about  to  embark,  T.  declared  to  his  wife  that  A.  was 
pregnant  by  him ;  . . .  that  on  his  knees  he  solemnly  promised 
never  to  renew  his  criminal  intercourse  with  her,  and  that  she 
•bould  return  to  England  as  soon  as  recovered  from  her  ex- 
pected delivery  ;  and  that  he  would  never  see  her,  except  in  her 
(his  wife's)  presence :  that  she  being  alone,  without  any  friend  to 
advise  with,  and  most  anxious  to  protect  her  family  and  herself 
from  the  scandal  and  disgrace  necessarily  incident  to  such  an 
exposure,  did,  upon  the  faith  of  such  promise,  allow  A.  to  ac- 
company T.  and  herself  to  India." 


TURTOfI 

V. 
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and  January  1825,  were  written  in  terms  of  ex-       isdo. 
treme  affection  for  him.    They  were,  with  others,      trinity 
introduced  for  the  purpose  of  showiug  that  she     iJi^ 
acquiesced  in  the  arrangement  for  her  sister  to 
accompany  her  and  T.  to  India ;  and  that,  while 
there,  she  resided  with  them ;  and  further,  that 
Mrs.  T.  had,  in  India,  corresponded  very  fami- 
liarly with  a  young  single  man. 

On  publication  of  the  evidence,  the  Counsel  After  pabUca. 
for  the  wife  applied  to  the  Court  for  leave  to  forVpa^'ion 
bring  in  an  allegation  with  certain  exhibits —  ^Md-sJ^d'tery, 
which  formed  the  other  part  of  the  correspond-  *'*!^**"j;*'y". 

T   ,  1         ,  1        .  ,  Dot,  in  the  first 

ence  between  her  and  her  husband — m  order  to  iwtanoe,  deUj 
explain  her  letters  to  him  (annexed  to  his  inter-  li^er^tblube 
rogatories)  and  to  remove  any  inference,  preju-  utpi^^hwie"t- 
dicial  to  her  cause,  that  might  be  drawn  from  tjr.  annexed  to 

»  o  ll,^  huaband  a 

her  letters.  interrogatoriea, 

from  which  oon- 
DiTanoe,  or  a 

Phillinwre  and  Dodson  for  the  wife.  ^^S^^. 

ed),  18  to  be  in- 

No  defensive  plea  has  been  given :  but  several  bu,  that  it  wiu 
of  the  interrogatories  have  been  framed,  and  some  aUow  b^'to  be 
of  the  letters  introduced,  with  a  view  to  con-  o™oUettel!r 
vey    insinuations   against   the  wife:    the    cir-  withont afford- 
cumstances  suggested  in  these  interrogatories,  pl»rtonitj°of  ex- 
should  have  been    pleaded,    and   the    letters  ?*"""«*>»«"• 
annexed^  to  have  enabled  the  wife  to  counter- 
plead and  rebut  them :  they  have  been  clandes- 
tinely imported  into  the  suit :  they  are  not  ex- 
culpatory, but  recriminatory.    Our  object  is  to 
meet  the  letters  of  the  wife  by  letters  in  the 
husband's  hand- writing.    Pleading  after  publi- 
cation is  not  frequent,  but  it  is  in  the  discretion 
of  the  Court :    Webb  v.  Webb,  (a)     Middleton 

(o)  Vol.  I.  349. 
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1680. 

Trinity 

Term, 

1ft  Sessiob, 


TURTOlf 

V, 
TURTON. 


V.  Middleton.  (a)  But  the  application  stands 
so  obviously  on  every  principle  of  justice  that 
it  requires  no  authority  in  this  instance  to  sus- 
tain it. 

The  King's  Advocate  and  Addams  contr4. 

The  wife  could  not  be  ignorant  of  these  letters. 
Some  were  written  during  cohabitation,  others 
after  she  had  left  her  husband  in  India :  parol  evi- 
dence is  not  admissible  for  the  purpose  of  expla- 
nation. If,  at  the  hearing  of  the  cause,  it  should 
appear  that  any  part  of  the  letters  relied  upon  are 
particularly  stringent,  and  that  the  wife  has  had 
no  opportunity  of  giving  an  explanation,  then,  ac- 
cording to  the  maxim  '^  causa  nunquam  conclvdi- 
"  tur  contrijtulicem"  the  Court  may  give  her  that 
power.  In  the  cases  cited,  there  were  facts  of 
adultery  "  noviter  perventa.''  This  is  an  appli- 
cation for  permission  to  explain . 

Per  Curiam. 
I  have  had  no  previous  intimation  of  this  mo- 
tion ;  but,  as  I  feel  no  difficulty  in  disposing  of 
it,  it  is  not  necessary  for  me  to  read  the  letters, 
nor  make  myself  any  further  acquainted  with 
the  cause  :  the  contents  of  the  documents  would 
not  affect  my  present  decision.  These  letters 
must,I  apprehend,  have  been  annexed  to  the  inter- 
rogatories either  to  substantiate  a  charge  of  con- 
nivance in  the  wife,  or  as  recriminatory.  Now, 
I  am  not  aware  of  a  case  in  which,  upon  answers 
to  interrogatories,  the  Court  has  decided  either 
that  connivance  or  recrimination  has  been  proved 

(a)  Vol.  II.  134,  (Supplement).  See  also  Hamerton  ▼.  Hamei^ 
ton,  suprjiy  1. 
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SO  as  to  dismiss  the  suit  of  the  wife :  and  on 
principle,  I  conceive,  it  would  be  difficult  to 
arrive  at  such  a  decision.  If,  at  the  hearing  of 
the  cause,  reliance  be  placed  upon  the  letters 
annexed  to  the  interrogatories,  and  I  should  be 
of  opinion  that  the  charge  against  the  husband  is 
proved,  and  that  some  explanation  is  required  on 
the  part  of  the  wife,  I  should  not  do  justice  to  her, 
unless  I  afforded  her  a  full  opportunity  of  mak- 
ing a  defence.  Something  has  been  said,  as  if 
this  explanation  were  a  matter  of  strict  neces- 
sity ;  but  the  Court  must  judge  for  itself,  and  I 
shall  allow  the  cause  to  come  on,  in  its  present 
state,  for  argument ;  and  unless  it  should  then 
appear  indispensably  requisite  to  admit  an  ex- 
planation, I  shall  proceed  to  sentence,  even 
though  there  be  some  minute  matters  which  the 
wife  might  be  anxious  to  explain. 

PhiUimore.  The  absence  of  an  explanation, 
we  are  apprehensive,  may  prejudice  the  wife  in 
case  she  resorts  to  a  higher  tribunal,  for  a  disso- 
lution of  her  marriage. 

Per  Curiam. 
I  rely  on  the  wisdom  and  justice  of  tbat  supe- 
rior tribunal  to  enable  the  wife,  if  necessary,  to 
vindicate  herself.  I  must  confine  myself  to 
what  is  material  for  the  administration  of  justice 
in  this  Court. 


1830. 

Trinity 

Tbrm, 

lit  Setiioo. 


TCRTON 

V. 
TURTOM. 


The  Court  was  then  prayed — upon  a  sugges- 
tion, that  Mr.  Turton  was  about  to  return  im- 
mediately to  India, — to  direct  him  to  give  secu- 
rity for  costs  and  alimony. 


In  a  rait  for  m- 
pantion  for  the 
butband'f  ■dnl- 
terj,  the  Conit 
win  Botdireet 
the  hntbud  to 


lilSMnoo. 

TVftTOR 
TORTOM. 
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1830.  Per  Curiam. 

TR,„„y  I  do  not  consider  that  the  order  (a)  in  re- 
JS11i-«  spect  to  a  security  for  costs,  entitles  the 
wife,  in  a  matrimonial  suit,  as  a  matter  of 
course,  to  enforce  the  regulation :  it  applies 
principal^  to  testamentary  causes:  but  still 
give  leoority  for  may  be  Lutroduced  into  cases  of  another  de- 
gMtfiranrep-  scriptiou.  Thc  application,  in  this  instance, 
d^iit^thJt^'  is  not  supported  by  affidavit :  I  decline  to  make 
wan  going        any  order,  and  I  conclude  the  cause. 

abroad.  *' 

iNote.  These  *'  orders"  the  Judge  of  the 
Consistory  Court  of  London,  on,  the  1st  session 
of  Easter  Term,  1 830,  had  directed  should  ope- 
rate and  take  effect  in  the  Consistory  Court  as 
far  as  the  nature  of  the  suits  would  allow.] 


The  coart  will  On  a  subscqueut  day  an  application  was 
hUViDg?"JS^  made  to  the  Court,  in  Chambers,  to  rescind  the 
li  orTr^^to'iSu  <^^J^clusion  of  thc  cause  for  the  purpose  of  re- 
mit an  aiiega.  ceiying  this  allegation:  the  application  was 
pieading"ieuen  again  refuscd ;  and,  on  the  30th  of  June,  at  the 
r,^gl?orici?'  bearing  of  the  cause,  the  Counsel  for  Mrs.  Tur- 
nor  wiiiitdi-    ton  having  again  applied  to  the  Court  either  to 

reot  aach  leltors      _,  ,      ^ ,,  .     ^^       ,  ,  .,  .  ,       ,  , 

to  be  diaan.  allow  the  allegation  and  exhibits  to  be  brought 
hu,ih%Cir^  in,  or  to  direct  Mrs.  Turton's  letters  to  be  dis- 
letteraTSw*"*  anucxcd  from  the  interrogatories,— the  Court 
important.  It    observed ; — *^  I  am  yet  in  doubt  to  what  extent 

will  tben  allow  ...ii  ■  n     %       ^        •» 

the  admiaaibi-   ^*  it  IS  intended,  on  the  part  of  the  husband,  to 

^uoo  to*be  do-  "  press  the  letters  annexed  to  his  interrogato- 
bated.  <i  j.jgg^  Q^^  g^jgQ  |.jjg   answers  to  those  inter- 

^^  ros:atories  which  the  wife  is  so  desirous  of 


noticing.     It  is  then,  I  repeat,  necessary  for 
'*  me  first  to  ascertain  what  use  is  made  of  these 

(a)  See  "  Orders  of  Court,"  No.  UJ,  Vol.  2.  p.  xvi. 
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"  documents   and  aodwers    by  the  husband's       iBdo. 
*'  Counsel ;  and  if,  during  the  argument,  they  are     sotb  jqm. 
"  insisted  upon  as  a  bar  to  the  separation  prayed      ^ — 

*  *  *         •^  TURTON 

**  by  the  wife,  and  I  should  consider  them  im-  v. 

"  portant,  I  will  allow  the  admissibility  of  the 
"  plea,  now  tendered,  to  be  debated  :  but  other- 
'*  wise  its  contents  will  be  immaterial." 


The  case  was  then  argued  upon  the  merits. 
The  King*s  Advocate,  with  whom  was  Addams, 
admitted  there  was  sufficient  evidence  of  the 
adultery;  but  that  the  wife — having  continued 
to  cohabit  with  her  husband,  after  she  had  full 
knowledge  of  his  connexion  with  her  sister,  at 
least  six  months  before  she  consented  to  her 
accompanying  them  to  India, — was  barred  by 
her  own  conduct  of  legal  relief. 

Per  Curiam.  Is  there  any  instance  of  a  bar 
on  the  ground  of  the  wife's  connivance,  where 
no  defensive  plea  has  been  given  ?  Secondly, 
If  connivance  on  the  part  of  the  wife  be  estab- 
lished, will  that  debar  her  from  a  decree  of 
separation  in  a  case  of  incestuous  adultery? 

TheKing's  Advocate. — InWalker  v.  Walker,  (a) 
there  was  no  defensive  plea,  and  the  wife  was 
held  barred  :  that  was  the  effect  of  great  length 
of  time  ;  so  far  the  circumstances  are  not  simi- 
lar ;  but  the  principle  is  there  recognized,  that 
the  acquiescence  of  the  wife^  though  not  plead- 
ed, yet  if  clearly  proved  in  the  cause,  is  suffi- 
cient. This  is  admitted  in  Beeby  v.  Beeby.  (J) 
If  the  law  does  not  permit  a  wife  to  acquiesce  in 

(a)  2  Phill.  158.  (b)  Vol.  I.  705-7. 
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1830. 


30th  Jane. 


TURTOM 

V, 

Tdrton. 


COB«0tUT7f 

1808. 
Hilary  Term. 


the  adultery  of  her  husband,  h  fortiori,  not  in 
incestuous  adultery.  In  Denniss  v.  Denniss, 
connivance  at  incest  barred  the  husband,  (a) 

Phillimore  and  JDodson  for  the  wife, — in  reply. 

The  fourth  article  of  the  libel  (h)  has  not  been 
counterpleaded:  it  must,  therefore,  be  taken 
pro  confesso.  The  forgiveness  was  conditional. 
There  is  nothing  to  show  that  the  criminal  in- 
tercourse was  renewed,  while  the  wife  was  in 
India ;  nor,  even  if  it  could  be  inferred  that  it 
took  place,  that  she  was  cognisant  of  it.  No 
instance  has  occurred  of  the  wife  being  barred 
by  condonation,  or  connivance,  merely  sug- 
gested on  interrogatory.  Durant  v.  Durant :  (c) 
and,  in  that  case,  the  Court  said, — ".all  autho- 
rities show,  that  condonation  is  not  so  readily 
presumed,  as  a  bar,  against  the  wife  as  against 
the  husband. — The  injury  is  different :  the  for- 

(a)  This  was  a  suit  for  separation  for  the  wife's  adultery 
with  the  husband's  brother.  On  the  part  of  the  wife  an  allega- 
tion— recriminatory  and  pleading  connivance — had  been  ad- 
mitted. At  the  final  hearing  of  the  cause,  the  Court  refused  a 
sentence  of  separation,  on  the  ground  of  connivance,  and  thus 
concluded  its  Judgment:  —  **  Upon  the  evidence  of  this  con- 
**  duct,  it  is  painful  to  pronounce  that  the  husband  is  not  entitled : 

he  acted  with  imprudence  in  admitting  such  a  brother :  this 

was  followed  by  the  discovery  of  the  adultery,  which  he  se- 
"  verely  felt ;  he  repressed  his  feelings  because  he  was  under 
**  pecuniary  obligations  and  suffereil  the  intercourse  to  go  on 
**  till  the  brother  urged  his  demand, — this  the  law  will  not  per- 
"  mit.  The  husband  is  charged  with  adultery  with  three 
''  persons, — into  this  it  is  unnecessary  to  enquire;  fornoalter- 
**  ation  of  the  sentence  would  take  place.     I  dismiss  the  suit." 

{h)  See  ante,  p.  342.  in  notis. 

(c)  Vol.  I.  733. — See  also,  upon  the  doctrine  of  Connivance, 
Rogers  v.  Rogers,  (supr^,  67),  and  the  several  cases  appended 
to  it. 
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ITtli  Jalj. 

TURTON 

V. 


giveness  on  the  part  of  the  wife  is  meritorious,  I88O. 
while,  on  the  part  of  the  husband,  it  would  be 
degrading  and  dishonorable."  Walker  v.  Walker 
was  an  extreme  case;  it  furnishes  an  exception 
to  the  general  rule,  In  Beeby  v.  Beeby  the  Burton. 
Ck)urt  held  the  wife's  forbearance  highly  laudable, 
and  condonation  not  established .  The  passages 
relied  on  were  doubts  dropped  to  guard  against 
misrepresentation.  The  present  case  is  so  com- 
pletely proved,  that  we  are  now  satisfied  with 
the  evidence,  as  it  stands,  without  an  explana- 
tory allegation. 

Judgment. 

Dr.  Lushington. 

This  is  a  suit,  brought  by  Mrs.  Tarton  ituiJiIj. 
against  her  husband  for  a  divorce,  by  reason 
of  adultery  alleged  to  have  been  committed  by 
him  with  her  own  sister.  The  parties  were 
married  in  November,  1812,  and  so  far  as  can 
be  collected  from  the  peculiar  circumstances  of 
the  case,  the  commencement  of  the  intercourse 
between  Mr.  Turton  and  the  sister  of  his  wife 
was  towards  the  end  of  the  year  1821.  The 
first  question  is,  whether  the  charge  of  adultery 
is  substantiated;  and  although  the  evidence 
perhaps  has  not  been  produced  in  quite  so  sa- 
tisfactory a  form  as  the  Court  could  have  de- 
sired, yet,  looking  to  all  the  circumstances  of 
the  case, — to  the  difficulties  which  interposed 
to  the  completion  of  the  proof  in  a  better  shape, 
and  to  the  fact  that  Mr.  Turton's  counsel  do 
not  deny  the  guilt  with  which  he  is  charged — 
I  am  satisfied  that  sufficient  is  proved  to  enable 
me  to  proceed  to  the  consideration  of  the  re- 
maining parts  of  the  case. 


TURTOM 

V, 
TUflTON. 


350    .  CASES    DETERMINED    IN    THE 

leao.  The  cohabitation  of  Mr.  Turton  and  the  sister 

1711,  jBiy,     of  his  wife  appears  to  have  continued  up  to  the 

commenciement  of  the  cause ;  for  I  take  it  to  be 

clear  that,  according  to  the  doctrine  of  this 

Court,  and  according  to  all  the  principles  in 

similar  cases,  if  it  can  be  once  shown  that  the 

parties  had  been  cohabiting  in  an  illicit  con- 

Where  a  cri-     ucxiou,  it  must  bc  presumcd,  if  they  are  still 

iTonc^bo^n""  living  under  the  same  roof,  that  the  criminal 

il'pwMmT'^  intercourse  subsists,  notwithstanding  those,  who 

where  the  pnr-   Uvc  uudcT  thc  samo  roof,  axc  not  prepared  to  de- 

tien  IiTe  under  __ 

the  same  roof,    posc  to  that  fact.    The  ucxt  point  is,  whether 

Mrs.  Turton,  who  would  thus  be  entitled  to  a 
separation  from  her  husband,  is  barred  by  any 
misconduct  of  her  own,  or  by  any  circumstances 
developed  in  the  course  of  these  proceedings. 
It  must  be  manifest  that  if  once  the  guilt  of  the 
husband  be  established,  the  ontis probandi  shifts ; 
and  if  he  seeks  to  deprive  her  of  her  remedy,  by 
imputing  a  charge  of  criminality  of  any  kind, 
he  should  make  good  that  chaise  by  evidence 
which  admits  of  no  dispute. 

By  way  of  defence  to  this  suit,  nothing  has 
been  set  up  in  plea ;  but  it  is  argued  on  behalf 
of  Mr.  Turton,  from  the  answers  to  the  interro- 
gatories, and  from  certain  letters  attached  to 
those  interrogatories,  that  Mrs.  Turton  has  so 
misconducted  herself  as  to  forfeit  her  claim  to 
the  remedy  she  prays.  This  branch  of  the  case 
divides  itself  into  two  points:  the  first  is, 
whether  there  has  been  any  thing  which  can  be 
termed  condonation  on  the  part  of  Mrs.  Turton; 

condooationand  and  sccoudly,  whether  there  has  been  conni- 

Connirance  are  /•         t  i_        j      i  •    ii 

eMeotiaiiydiflfe-  vaucc ;  lor  1  apprehend  these  are  essentially 
lare/iVoagh  "*"  different  in  their  nature,  though  either  may 
the^i^eie"Ii  ^avc  tlic  samc  legal  consequence.  Ck)ndona- 
ooDfleqoenoe.     tiou  may  take  place,  without  imputing,  either 
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in  the  case  of  a  wife  or  of  a  husband,  the       ^^^' 
slightest  degree  of  blame,    especially   in   the     17th  JdIj. 
case  of  the  wife,    whose   conduct    might   be      ^Tiitom 
more  meritorious  from  her  forgiveness  of  in-         •• 
jury.      But    connivance    necessarily   involves 
criminality  on  the  part  of  the  individual  who  coDdonation 
connives ;   and  as  the  blame  sought  to  be  im-  hous  .*  conoi- 
puted  is  the  more  serious,  so  ought  the  evidence  ^nyTurdhTeV* 
in  support  of  such  a  charge  to  be  the  more  JJ'^^f*"%;/"* 
grave  and  conclusive.    As  to  condonation,  it  is  eTidcnoe  to  ei- 
impossible  that  any  such  defence  can  be  mam-  be  tbe  more 
tained  on  this  occasion ;  for  I  take  the  doctrine  ^l^^^^  ^^"- 
to  be  perfectly  true,  as  laid  down  by  the  learned 
Dean  of  the  Arches  in  the  case  of  Durant  v. 
Durant,  (a)  that  in  order  to  found  a  legal  con^  to  foond  legd 
donation,  there  must  be  a  complete  knowledge  rbiTtdai" 
of  all  the  adulterous  connexion,  and  a  condona-  \^^>  Aow  mo«t 

'  ^  ,  be  a  eomplete 

tion  subsequent  to  it.     Although  it  might  be  knowledge  of  aii 
argued  with  a  semblance  of  truth,  that  in  1822,  eoLe^on,''Li 
even  prior   to   the  period  when   Mrs.   Turton  tJbll^^iuo 
quitted  England,  she  had  pardoned  the  offence  »«*k»««»i«^- 
against  her  bed,  yet  there  is  not  the  slightest 
degree  of  evidence,  or  the  least  circumstance, 
to  induce  the  Court  to  suppose  that  she  ever  in- 
tended to  extend  her  condonation  to  the  subse* 
quent  intercourse  between  the  parties. 

The  attention  of  the  Court  must  be  confined, 
then,  to  this  single  point — has  Mrs.  Turton  con- 
nived at  the  injury  of  which  she  now  complains  ? 
Before  I  proceed  further,  I  must  repeat  that  no 
such  averment  has  been  given  in  plea.  If  I  am 
called  upon  to  decide,  even  in  the  present  stage, 
on  the  charge  of  connivance  sought  to  be  estab- 
lished against  Mrs.  Turton,  I  should  have  to 
decide  it  on  letters,  which  are  annexed  to  in- 
terrogatories, and  which  consequently  the  wife 

(a)  Vol.  I.  p.  733. 
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17th  Jolj. 


TURTON 
TURTON. 


The  Coort,  or 
the  husband's 
CouDsel,  nuj 
take  the  objeo- 
tioaofthewife*a 
«>onnifaDoe 
wheo  it  clearly 
appears  oa  the 
evidenoe  ad* 
dnced  bj  her : 
bot  qumre,  whe- 
ther sQoh  a  de- 
fence can  be  set 
np  on  interroga- 
tories alone ;  at 
all  events,  to 
support  such  a 
defeooe  so  set 
np,  the  conduct 
and  evidence  to 
prove  it  must  be 
most  nneqoivo- 
oal  and  incapa- 
ble of  explana- 
tion. 


has  had  no  opportunity  to  explain,  (a)  I  am  not 
aware  of  any  previous  instance  in  which  a  deci- 
sion has  been  made  on  evidence  thus  ex  parte. 
If  I  were  of  opinion  that  there  was  a  primd  facie 
case  against  Mrs.  Turton,  it  is  manifestly  clear, 
that,  according  to  all  principles  of  justice,  I 
should  be  bound  to  afford  her  an  ample  op- 
portunity of  explaining  her  conduct.  There 
can  be  no  rule  of  practice,  in  this  or  any  other 
Ck)urt,  so  strict  as  to  defeat  the  ends  of  jus- 
tice ;  and  I  may  with  truth  affirm,  that  this 
Court  possesses  in  common  with,  and  to  the 
full  extent  of,  other  Courts,  the  power  of 
adapting  its  rules  of  practice  to  the  exigency  of 
the  case ;  and  that  It  will  never  defeat  justice  by 
adhering  to  technical  rules.  Though,  indeed, 
the  Court,  or  the  husband's  counsel,  might  take 
the  objection  of  connivance  where  it  clearly  ap^ 
peared  on  the  face  of  the  evidence  adduced  by  the 
wife  herself,  it  is  a  serious  question — whether 
it  is  competent  to  the  husband  to  set  up  such  a 
defence  by  interrogatory  only,  without  giving 
the  adverse  party  a  full  opportunity  to  answer  : 
at  all  events,  in  such  a  case,  the  conduct,  and 
the  evidence  to  provjp  it,  must  be  most  unequir 
vocal,  and  incapable  of  explanation.  But  it  is 
not  necessary  for  me  to  determine  to  what  ex- 
tent the  answers  to  the  interrogatories,  and  the 
letters  ought  to  be  admitted,  or  whether  they 
ought  to  be  excluded  altogether ;  for,  in  the  pre- 
sent instance,  taking  them  as  part  of  the  case, 

(a)  According  to  the  practice  of  the  Ecclesiastical  Courts, 
documents,  annexed  to  the  interrogatories,  cannot  be  known  to 
the  other  party  to  have  been  so  annexed,  till  publication  of  the 
evidence  has  passed;  and  when,  without  special  leave,  no  fur- 
ther plea,  unless  exceptive,  can  be  admitted. 
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I  can,  with  satisfaction  to  my  mind  and  con-       i®30- 
science,  arrive  at  a  decision  respecting  which  I      17th  jnij. 

entertain  no  doubt :    for  there  is  nothing  in  the       

letters  which,  in  my  apprehension,  tends,  in  » 

the  slightest  degree,  to  support  the  imputation 
of  connivance  upon  the  wife  in  the  continuance 
of  the  intercourse  between  her  husband  and  her 
sister. 

It  has  been  said,  that  after  her  suspicions  had 
been  awakened,  Mrs.  Turton  allowed  her  sister 
to  remain  under  her  roof  at  Brighton,  where 
Mr.  Turton  had  the  means  of  access  to  her.  But 
so  far  as  the  proof  goes,  such  opportunities,  if  they 
existed  at  all,  must  have  been  extremely  rare, 
for  Mr.  Turton  was  at  that  time  engaged  in  Lon- 
don, and  only  went  there,  occasionally,  for  a  day  : 
but  as  soon  as  she  knew  the  connexion  had 
taken  place,  Mrs.  Turton,  through  the  medium 
of  her  eldest  sister,  contrived  an  arrangement, 
whereby  the  object  of  Mr.  Turton's  attachment 
was  removed. 

Unquestionably  at  that  period  there  was 
a  condonation  of  the  husband's  offence.  It  is 
perfectly  clear  that  during  the  year  1822, 
and  for  a  subsequent  time,  Mrs.  Turton  made 
up  her  mind  to  forgive,  and  to  cohabit  with  her 
husband,  as  if  no  such  calamitous  disgrace  had 
occurred ;  and  if  the  connexion  had  not  been  re- 
newed, however  disgusting  that  connexion  was, 
there  would  remain  no  question,  that,  by  admit- 
ting her  husband  to  her  bed,  the  condonation  was 
complete,  (a) 

(a)  In  Denniss  y.  Denniss  (supril,  p.  348)  the  Court  said, — 
that  though  the  wife  was  entitled  to  her  dismissal  on  the  ground 
of  the  husbamd's  conniyance  at  her  incest  with  his  brother,  it 
did  not  necessarily  follow,  that,  in  a  suit  for  restitution  of  con- 

YOL.  III.  A  A 
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^Q^' .         In  1822,  it  would  seem,  in  consequence  of 
iTth  jaiy.     this  unfortunate  intercourse,    Mr.  Turton  de- 
^ — •       termined  to  quit  England  and  go  to  India.    It 
v^         would  appear,  that  when  Mr.  Turton  and  his 
wife  were  on  their  way  to  the  sea-coast,  •  prepa- 
ratory to  embarking  for  Calcutta,  the  sister 
joined  them,  and,  with  the  acquiescence  of  Mrs. 
Turton,  sailed  with  them  to  India.     Now,  re- 
viewing this  transaction  at  the  present  period, 
it  is  impossible  not  to  entertain  more  than  a 
doubt  as  to  the  propriety  of  Mrs.  Turton's  con- 
duct.    I  may  feel  it  to  be  strange,  that  when  the 
insult  was  thus  renewed,  she  did  not  resent  the 
conduct  of  her  husband,  and  at  once  separate 
herself  from  him.     But  I  must  consider  the  pe- 
culiar situation  in  which  Mrs.  Turton  was  placed. 
This  was  no  ordinary  case  ;  the  circumstance  is 
not  one  of  frequent  occurrence.     If,  refusing  to 
accede  to  the  request  of  her  husband,  she  had 
determined  upon  instant  separation  and  public 
exposure,  she  knew  the  consequences — which 
must  have  had  some  influence  upon  a  feeling 
mind  and  an  affectionate  heart — the  exposure 
of  her  own  family,  and  the  degradation  of  her 
own  sister.    Alone,  without  the  benefit  of  ad- 
vice and  assistance,  if  not  under  the  control, 
at  least  under  the  superintendence,  and  within 
-•  the  influence  of  her  husband,  and  with  every 
consideration  to  induce  her  to  wish  for  conceal- 
ment and  prevent  disgrace,  I  must  not  judge 
her  conduct,  on  this  occasion,  with  too  much  se- 
verity;  and  I  am  not  prepared  to  conclude, 
that,  in  allowing  her  sister  to  accompany  them 
to  India,  and  there  to  remain  for  the  purpose 

jugal  rites,  the  Court  would  compel  the  husband  to  return  to  an 
incestuous  bed. 


TORTON. 


CONSISTORY  COURT  OF  LONDON.  355 

of  concealment,  Mrs.  Turton  has  forfeited  her       i^ao. 
claim  to  the  remedy  which  she  now  seeks.     It     17th  joij. 

must  be  recollected,  that  Mrs.  Turton  has  ex-    •   

pressly  averred,  (a)  that,  at  this  period,  Mr.  Tur-  _  ©.^ 
ton  represented  her  sister  to  be  pregnant,  and 
strongly  urged  that  circumstance  as  a  ground 
for  her  leaving  this  country,  and  sailing  with 
them  to  India,  promising  that  when  the  child 
should  have  been  bom  and  the  desired  secresy 
attained,  she  should  be  sent  back  to  England. 

After  arriving  in  India,  there  seems  to  have 
been  a  rather  long  space  of  time  before  Mrs. 
Turton  returned  to  England ;  but  this  delay  is 
chiefly  explained  by  the  dangerous  illness  of 
Mr.  Turton,  and  by  other  circumstances,  (b)  ^t 
all  events,  there  is  nothing  to  satisfy  my  mind 
that  she  became  reconciled  in  the  slightest  de- 
gree to  the  continuance  of  the  intercourse  be- 
tween her  husband  and  sister :  and,  I  am  of 
opinion,  therefore,  that  she  is  not  guilty  of  con- 
nivance. These  facts  appear  then  to  me  to 
comprehend  the  whole  of  the  case. 

I  have  read  the  letters  with  care  and  atten- 
tion; but  I  can  see  no  reason  to  detail  their 
contents  at  any  length,  nor  to  doubt  as  to  the 
judgment  which  it  is  my  duty  to  pronounce. 
Mrs.  Turton  was  placed  in  a  situation  of  painful 
difficulty ;  and  if  I  am  of  opinion,  that  throughout 
the  whole  of  this  calamitous  case,  she  has  not 
adopted  that  line  of  conduct  which  prudence 

(a)  See  ante,  p.  342,  in  notu. 

(b)  The  cabin,  on  board  the  Woodford,  which  Mrs.  Turton 
had  secured  for  her  voyage  to  this  country,  and  had  afterwards 
relinquished  upon  the  serious  illness  of  her  husband,  was,  at 
his  recovery,  engaged  to  another  party ;  and  Mrs.  Turton  had 
no  subsequent  opportunity  of  sailing  that  season  for  England. 

A  A  2 
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1030.  ^  might  consider  best,  yet  I  am  unable  to  trace  it 
17th  ja!j.  to  ^^y  disregard  of  her  own  honour,  or  ascribe 
„ it  to  any  motive  necessarily  criminal.     I  think 

TURTON 

V.  she  is  entitled  to  the  remedy  she  prays ;  and  I 
feel  it  the  more  especially  in  a  case  of  this  pe- 
culiar description,  where  the  parties  are  so  nearly 
connected  in  blood,  and  where  the  offence  has 
been  committed  against  the  wife.  All  reasons 
unite  to  convince  me  that  the  justice  of  the  case 
requires  that  the  wife  should  be  removed  entirely 
from  the  control  of  a  husband,  who  has  so  re- 
peatedly sinned  and  offended  against  her.  I 
pronounce  for  the  separation. 


em 


*i!u I* '*'.***''         THE   OFFICE    OF   THE   JUDGE    PROMOTED    BY 
4tn  SeuiOB. 

JARMAN  v.  BAGSTER. 

On  debttiog  the  This  was  a  silit  promoted  by  one  of  the  church- 

admiHibilitj  of  ,  -,  ^       t/"       it  i       ^->«  t  i 

Article! in  a  tait  wardeus  of  St.  Bartholomcw  thc  Great,  London, 

thi  ?Mrtio"if  ii,  against  a  parishioner  for  "  quarrelling,  chiding, 

roVuinVwb-    "  ^^^  brawling,  and  for  creating  a  riot  and  dis- 

•uotive  charge   "  turbaucc  in  the  vestry-room." 

riotioVMci^       The  first    and  second  articles   pleaded,   in 

olcMiontlr    th^  ordinary  form,  the  law. 

•l^lTTn^tbe      ^*  -^^*^^  alleging  a  select  vestry — pleaded, 

pemitiM  of  the  in  substaiicc,  that  "  on  Tuesday,  6th  of  April, 

the  coortlhTteo  **  thc  ovcTseers,  churchwardens,  and  others  of 

that  ihfTrtiiiei  "  t^c  sclcct  vestrymcu  of  the  parish  were  duly 

do  oot  trnij  de-  «  asscmblcd  iu  the  vestry-room,  which  is  within, 

tail  the  oircam-  •/  '  ' 

suooM.  *<  and  forms  part  of,  the  parish  church,  for  the 

"  purpose  of  making  a  poor-rate :  that,  while 
"  there  engaged  in  considering,  and  receiving 
^^  for  consideration,  certain  appeals  from  assess- 
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**  ments,  you  Samuel  Bagster — not  being  a  se-       ib30. 
"  lect  vestryman  of  the  parish — accompanied  eastbr  tkbm, 
"  by  divers  other  persons — in  a  tumultuous  man-    ^thj^iio.. 
**  ner  rushed  forcibly  into  the  vestry-room,  and      jarmam 
''  seated  yourself  therein ;  that  you  and  such     baobtbr. 
'^  other  persons  were  thereupon  reasoned  with 
**  on  the  impropriety  of  your  conduct,  and  were 
"  informed  that,  upon  retiring,  you  would  be  indi- 
^*  vidually  attended  to  without  delay :  that  there- 
"  upon  you,  S.  B.,  in  a  chiding,  brawling,  and 
"  quarrelsome  manner,  declared  you  would  be 
'^  present  at  the  making  of  the  rate :  that  in 
"  consequence  of  such  your  violent  conduct,  the 
^  business  was  completely  impeded   and  the 
meeting    necessarily    adjourned :   that    you, 
S.  B.,  in  the  vestry-room,  used  other  quarrel- 
**  some,  chiding,  and  brawling  expressions,  and 
**  otherwise  then  conducted  yourself  in  an  out- 
**  rageous  manner,  and  created  a  riot  and  dis- 
"  turbance  in  the  vestry." 

4.  *'  That,  immediately  after  the  adjoum- 
"  ment  of  the  meeting,  you,  S.  B.,  were  re- 
quested by  the  churchwarden  to  leave  the 
vestry-room,  but  refused :  that  he  expressed 
"  his  surprise  at  seeing  you  in  the  vestry-room 
**  after  a  declaration  which  you  had  some  time 
*'  before  made,  viz. — *  that  yould  be  happy  to 
"  *  see  the  Church  (of  St.  Bartholomew  the 
"  *  Great)  burnt  to  the  ground.'  That  you, 
**  S.  B.,  seated  yourself  upon  the  table  in  the 
**  vestry-room,  abused  Jarman,  and  called  out 
*^  to  him  in  aloud  and  angry  tone  of  voice  '  You 
'^ '  are  a  liar ;'  and  then  used  other  brawling 


it 


a 


expressions 
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1890.      parish  is  one  of   the   smallest    in  the   Dio- 

BA8TEB  Term,  ^^®^ '  ^'  ^^  hitherto  been  governed  by  a  se- 
dtbsesiion.  lect  vestry  —  the  subject  of  much  dissatisfac- 
jarman  tion  and  complaint :  and  upon  the  authority  of 
^  Lord  Tenterden's  opinion  in  the  King  v.  Wood- 
man, (a)  the  parishioners  are  about  to  apply  for 
a  mandamus  respecting  its  validity.  There  is 
no  brawling,  by  words,  charged  in  the  early 
part  of  the  third  article :  it  only  objects  to  the 
defendant's  manner:  and  the  amount  of  the 
whole  article  is — that  he  seated  himself  where 
perhaps  he  had  no  right.  In  the  recent  case  of 
Lee  V,  Mathews,  (A)  the  Court  strongly  animad- 
verted upon  the  Office  being  promoted  without 
laying  before  it  the  whole  transaction :  there 
are,  in  this  case,  many  facts  of  extenuation,  if 
not  justification,  suppressed. 

JDodson  contr^.  —  The  constitution  of  the 
vestry  has  nothing  to  do  with  the  question.  In 
Lee  V.  Mathews,  the  observations  were  not  made 
on  the  admission  of  the  articles,  but  when  the 
case  came  on  for  argument  upon  the  evidence. 

Judgment. 

Dr.  Lushington, 

The  citation  calls  upon  the  defendant  to 
answer  to  a  charge  clearly  of  ecclesiastical  cog- 
nizance :  and  I  have  only  to  consider,  whether 
the  articles  contain  a  substantive  charge  of 
brawling  and  riot  in  a  sacred  place.  It  is  much 
to  be  lamented,  that,  notwithstanding  the  no- 
toriety of  the  proceedings  in  cases  of  brawling, 
parishioners  will  not  be  convinced  that,  what- 

(a)  4  B.  &  A.  500.  {b)  Supr^,  169, 
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ever  may  be  their  own  private  opinions  as  to  the       1B30. 
matters  under  discussion  in  vestry;  they  must  bastertebm, 
not  press  those  opinions  in  an  indecorous  and    ^^  »«••»««. 
irreverent  manner.    It  is  not  rectitude  of  inten-      jarman 
tion  nor  accuracy   of  judgment  that  will,    if     bagwer. 
charges  of  disturbance  arising  from  such  con- 
duct are  proved,  exempt  them  from  the  penal- 
ties of  the  law. 

In  respect  to  the  third  article,  this  Court  has 
not  to  determine  the  legality  of  the  select  ves- 
try :  if  the  defendant  thinks  that,  as  a  parish- 
ioner, any  of  his  rights  are  infringed,  he  can  - 
have  no  difficulty  in  finding  a  remedy  :  but  he 
must  not  attempt  to  establish  one  right  by  the 
infringement  of  another :  whatever  may  be  the 
occasion  or  whatever  the  provocation,  conse- 
crated ground  must  be  respected.  I  am  of 
opinion  that  enough  is  stated  in  the  third  arti- 
cle to  render  it  incumbent  upon  the  Court  to 
admit  it. 

It  is  said,  that  there  are  many  circum- 
stances immediately  connected  with  this  trans- 
action, which,  if  detailed  to  the  Court,  would 
much  alter  the  complexion  of  th^  case ;  and  it 
is  urged,  in  reliance  upon  what  fell  from  the 
Dean  of  the  Arches  in  Lee  v.  Mathews,  that  the 
whole  history  of  what  occurred  at  the  vestry 
should  be  disclosed:  but  the  observations  of 
that  learned  Judge  are  not  applicable  to  this 
stage  of  the  proceedings  :  because  I  cannot 
take,  in  opposition  to  the  articles  themselves, 
a  mere  statement  by  the  defendant's  Counsel : 
if,  however,  such  circumstances  can  be  proved 
as  will  materially  vary  the  case,  it  may  be  judi- 
cious for  the  Promoter  well  to  consider — whe- 


360  CASES    DETERMINED    IN    THE 

1830.       ther  he  will  persevere  in  the  suit ;  but,  at  pre- 
ba»teb  Term,  Sent,  it  is  my  duty  to  admit  the  articles  to  go  ta 

4th  SewiOD,  '   proof, 

jabhan  Articles  admitted. 

V. 

Baostes. 


Michaelmas       Eight  witucsses  Were  examined  upon  these 

Term  •  •  •    ■ 

sadSMfioo.  articles;  and  upon  their  depositi(ms  and  the 
ArtidMror  answers  to  the  interrogatories  addressed  to 
^Mf^'hddNoa  them,  the  cause  was  argued  by  the  King's 
T^r'b?***'  Advocate  and  JDodson  for  the  Promoter,  and 
oBij pi^Ted in  Addams  for  the  Defendant:  when  the  Court 
^isMiila'^  was  of  opinion  that  the  articles,  except  the 
•taS1lI!l*fB*'^  fourth  article,  were  proved;  and  said, — that, 
taraiBuooD.  considering  that  only  part  of  the  charge  was 
dem^  him  iL  legally  proved,  It  did  not  therefore  think  it  ne- 
cessary to  decree  a  stispension  ab  ingressu  eccle- 
suBj  but  should  content  itself  with  admonish- 
ing the  defendant  to  refrain  from  any  future  in- 
fringement of  the  law,  and  condemning  him  in 
the  payment  of  20/.  nmnine  expensarum. 


20l.iMMraM«r 


Easter  TBRif»        THE   OFFICE   OF   THE   JUDGE    PROMOTED    BY 
4Ui8eMioD. 

JARMAN  v.  WISB. 

On  proof  of  Tio.  This  was  a  suit  for  brawling  and  riot:  and  the 
'Jli';::!^';-  third  article  charged  the  defendant,  that,  "  not 
■«^  •^»j  **  "  being  a  vestryman,  lie,  accompanied  by  other 
■  room  within  ^^  persous,  iu  a  tumultuous  manner,  rushed  for- 
co*nrt  toip^nd!  "  cibly  iuto  the  vestry-room,"  and  so  forth,  as 
^^^^1^*  laid  in  the  preceding  case,  and  on  the  same 

cksm  for  fonr-     OCCasioU. 

teen  daji ;  bnt» 

onder  tho  oircwitancw>»  condemned  him  on! j  in  ft5(.  noawu  expeiuwrmm. 
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The  fourth,  in  substance,  charged, — '*  that, 
immediately  after  the  adjournment,  you, 
Richard  Wise,  were  requested  by  the  church- 
wardens to  leave  the  vestry-room ;  that  you 
refused,  and  expressed  your  determination  to 
keep  the  seat  you  had  taken  therein,  and,  in 
a  chiding,  brawling,  and  quarrelsome  manner, 
said,  '  that  you  came  there  expressly  to  pro- 
'  voke  a  breach  of  the  peace,  and  would  not 
*  leave  the  vestry-room  until  turned  out  :*  that 
you  abused  Jarman — called  him  '  a  drunken 
'  churchwarden,'  and  declared  that  ^  he  and 
'  his  fellow  churchwardens  were  drunk  every 
'  day  f  and  said  to  Jarman,  *  A  pretty  fellow 
<  you  are  for  a  churchwarden,  only  an  under- 
' clerk  to  a  woollen  draper:'  and  then  and 
there  used  other  brawling  expressions." 


The  articles  being  admitted  without  opposi- 
tion, the  cause  came  on  upon  the  evidence  aris- 
ing from  the  depositions  and  cross-examinations 
of  the  eight  witnesses  who  were  examined  in 
the  preceding  case. 

The  King's  Advocate  and  JDodsan  for  the 
Promoter. 

Addams  contr^. 


1830. 

Easter  Term, 
4Ui  SesuoB. 

Jarman 
Wise. 


Michaelmas 

Term, 
aadSflttiM. 


The  third  article  is  not  proved.  I  cannot 
deny  but  that  the  fourth  is  proved :  it  is,  how- 
ever, shown  that,  previous  to  the  expressions 
used  by  the  defendant,  there  was  much  of  taunt 
and  provocation.  The  motives  of  a  prosecutor 
are  always  inquired  into  as  affecting  costs :  if 
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1830.      the  proceedings  had  been  for  the  purpose  of 
Easter  Term,  example,  One  suit  would  havo  been  sufficient. 

4th  Session. 

jARMAH         Judgment. 
w»B.  Dr.  Lushinoton. 

The  circumstances  of  this  case  are  admitted, 
in  some  degree,  to  correspond  with  the  case 
upon  which  I  have  already  expressed  my  opi- 
nion. The  question  for  my  present  considera- 
tion is,  whether  any  distinction  can  be  estab- 
lished in  favor  of  this  defendant :  and  it  is  said, 
that,  as  against  him,  the  third  article  is  not 
proved :  and  that,  in  respect  to  the  fourth,  there 
are  many  circumstances  of  extenuation.  In 
inerimiiiaifiiitf  Criminal  suits,  it  is  true,  the  Ecclesiastical  Court 

the  Court  will  .-.^  ^.  •  .  •     ,        ^t  .•/» 

•ometimes  ID-  Will  somctimcs  mquirc  into  the  motives  of  a 
i^fil^f tt.6  party  bringing  a  suit ;  (a)  but  it  is  always  diffi- 
Promoter,  but    cult  to  asccTtaiu  accuratelv  the  motives  with 

It  will  proiome        ,  .    ,  .  \      i 

proper  motives  which  a  pcrsou  IS  actuatcd :  frequently,  no  doubt, 
ll^prMf  te  they  are  of  a  complicated  nature.  On  the  pre- 
the  coDtrarj.     g^j^j.  Q^casion  I  should  have  great  hesitation  in 

coming  to  a  satisfactory  conclusion,  as  to  what 
induced  the  institution  of  these  proceedings  ;  it 
is,  however,  unnecessary :  but  thus  much  I  may 
say,  that  unless  I  manifestly  saw  proof  of  de- 
cidedly bad  intentions  in  a  promoter,  the  rules 
of  law,  as  well  as  of  charity,  would  oblige  me 
to  suppose  he  was  solely  influenced  by  proper 
feelings,  and  by  a  right  sense  of  what  the  de- 
mands of  the  law  peremptorily  required. 

It  appears  from  the  evidence  of  the  Beadle, 
on  the  third  article,  that  Wise,  with  several  other 
of  the  parishioners,  was  waiting  in  the  Church 
to  complain  of  his  assessment :  and  that  he  was 
requested  to  walk  into  the  vestry-room  :  there 

(a)  See  Bennett  v.  Bonaker,  supr^,  17. 
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was  therefore,  in  his  case,  no  forcible  entry:       ^®^* 
but  I  am  of  opinion  that,  as  soon  as  he  had  en-  bahter  TBRtr, 
tered  the  room  his  conduct  was  such  as  is  de-    ^^^^^ 
serving  of  severe  reprehension,  and  was  calcu-      jasmam 
lated  not  only  to  insure  a  breach  of  the  peace,       whb. 
but  was  so  regarded  and  contemplated  by  him- 
self.   Mr.  Clarke — who  describes  himself  as  an 
inhabitant  householder  of  this  parish  for  three 
or  four  and  twenty  years,  and  who  has,  it  seems, 
filled  the  office  of  both  upper  and  under  warden, 
and  is  one  of  the  select  vestry-men, — ^was  pre- 
sent at  this  meeting ;   and  he  deposes, — '^  that 
'*  Wise  and  two  others  were  the  most  active  in 
**  creating  the  disturbance ;  and  declared,  that 
they  came  there  for  the  purpose  of  being  pre- 
^'  sent  at  the  making  of  the  rate,  that  they  in- 
sisted upon  being  so,  and  refused  to  retire  un^ 
less  forcibly  turned  out :   that  all  persuasion 
*'  failing,  and  it  being  impossible  to  proceed 
''  with  business,  the  meeting  was  adjourned." 

The  conduct  of  the  defendant,  then,  after  he 
was  in  the  vestry-room,  so  far  from  being  de- 
corous, brings  him,  in  my  apprehension,  strictly 
within  the  charge. 

The  fourth  article  is  admitted  to  be  proved  : 
it  displays  conduct  of  a  gross  and  ofiensive 
kind:  the  words  used  by  the  defendant  were 
words  of  great  personal  abuse,  and  applied  to 
the  Churchwardens  themselves,  in  their  indivi- 
dural  and  private  character,  and  not  in  regard 
to  any  matter  arising  from  the  business  then 
before  the  vestry.  It  only,  then,  remains  to 
award  a  due  punishment. 

The  statute  (5  &  6  Edw.  6,  c.  4),  under  which 
this  proceeding  has  been  instituted,  enables  the 
Court  to  exercise  a  discretion  as  to  the  period 
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1880.  of  suspension  ah  ingressu  ecclesiie;  which,  under 
Easter  Term,  ^  the  circumstances,  I  direct  to  be  for  the 
4thSM««n.  space  of  one  fortnight.  Full  costs  should,  in 
jarmam  strict  justice,  accompany  this  sentence.  The 
wm.  worst  language  was  commenced  by  the  de- 
fendant ;  his  behaviour  was  indecorous  and  re- 
prehensible ;  but  bearing  in  mind  the  conmio- 
tions  and  jarring  interests  in  this  parish,  in  re- 
spect to  the  select  vestry ;  that  the  meeting  was 
for  secular  purposes ;  and  remembering  the  ob- 
ject and  principle  upon  which  all  punishments 
should  proceed,  and  that  they  should  not  be 
more  than  commensurate  with  the  offence,  I 
shall  not,  in  this  instance,  go  beyond  a  condem- 
nation in  352.  nomine  expensarum.  The  Court  is 
sensible  that  if,  in  the  opinion  of  the  public.  It 
should  exceed  in  the  punishment  it  inflicts 
what  is  necessary  for  the  due  correction  of  the 
offender,  the  salutary  effects,  which  would  re- 
sult from  a  temperate  exercise  of  this  jurisdic- 
tion, would  be  much  diminished :  upon  this  con- 
sideration also — ^though  I  am  aware  that  many 
of  the  interrogatories  that  have  been  addressed 
were  not  at  all  justified  by  the  answers,  nor  by 
the  merits  of  the  case, — I  content  myself  with 
the  sentence  which  I  have  pronounced. 


The  Court  pronounced  the  articles  proved; 
directed  the  defendant  to  be  suspended,  for  one 
fortnight,  ah  ingressu  ecdesi^Bj  and  condemned 
him  in  35/.  nomine  expensarum. 
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84th  JoM. 


FLETCHER   V.    LE    BRETON. 


nomUradmoH' 


This  was  an  appeal  from  a  sentence  of  the  Pre-  OD«Btpp«ti 
rogative  Court  of  Canterbury,  by  which  the  will  seoteLJ!  the  ^^ 
of  a  married  woman,  opposed  by  the  husband,  ^^^^^ 
had  been  established.    The  party  died  on  the  p'"^«»k  '•«*• 

Jl         t/  not  shown  to  bo 

19th  of  April,  1829,  and  the  sentence  was  signed 
on  the  21st  of  July  following. 

The  will  had  been  propounded  in  a  short  alle- 
gation upon  which  the  two  attesting  witnesses 
— in  the  husband's  service, — and  Sir  Thomas 
Harvie  Farquhar — the  executor,  who  renounced, 
were  examined.  The  attesting  witnesses,  in 
opposition  to  their  own  act,  deposed, — ^'  that 
^'  ike  deceased  was  unfit  to  make  a  will."  Sir 
T.  H.  F.,  who  was  her  friend  and  trustee, — de- 
posed to  the  factum  of  the  will,  and  that  it  was 
drawn  up,  under  his  directions,  in  conformity 
with  a  paper, —  tantamount  to  instructions — 
signed  by  the  deceased :  he  also  deposed,  in  an« 
swer  to  an  interrogatory,  **  that  the  deceased  and 
**  her  husband  did  not  live  upon  very  afiec- 
*'  tionate  terms  together,  at  least  that  he  fre- 
'^  quentty  occasioned  great  uneasiness  of  mind 


Fletcher 

o. 
Lb  Bbbton. 


■ 
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1830.  «  and  personal  inconvenience  to  the  deceased,  . 
24u,j„^  "  by  his  extravagance :  he,  respondent,  believes 
^'  so,  because  she  on  many  occasions  complained 
'^  that  her  husband  had  left  her  without  money, 
"  and  without  even  the  means  of  procuring  neces- 
'^  saries,  and  continually  lamented  that  she  had 
"  married  him ;  that,  in  other  respects,  the  de- 
^^  ceased  did  admit  that  the  personal  behaviour 
"  of  her  husband  towards  her  was  kind."  The 
residuary-legatees  were  two  sisters,  who  lived 
much  with  the  deceased :  but  it  was  admitted 
that  they  were  not  related  nor  connected.  Under 
a  former  will — drawn  up  in  November,  1826,  a 
month  after  the  marriage,  but  not  executed  till 
the  19th  of  January,  1829, — the  husband,  in  case 
there  were  no  children,  was  left  the  whole  pro- 
perty. 

In  the  Court  below,  the  husband,  the  present 
applicant,  had  offered  no  plea :  and  the  present 
question  respected  the  admissibility  of  an 
allegation  now  brought  in  on  his  behalf:  it 
pleaded, — 

1st  and  2nd.  A  draft  marriage  settlement 
varying,  in  its  provisions,  from  the  settlement 
executed :  and  that  the  latter  was  drawn  up 
without  his  being  consulted. 

3rd.  That  in  November,  1826,  a  will,  in  favor 
of  her  husband,  was  prepared  for  the  deceased 
according  to  her  request  to  Sir  T.  H.  Farquhar ; 
that  she  expressed  herself  perfectly  satisfied, 
and  stated,  that  she  would  execute  it  the  first 
time  she  had  friends  visiting  her  who  would 
attest  it. 

4th.  That  in  January,  1 829,  being  unwell,  she 
expressed  a  wish  to  execute  her  will ;  and  exe 
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cuted  it  in  the  presence  of  two  witnesses  who      ^^^* 
had  called  to  see  her :    that,  when  executed,  it    ilthjm. 

was  delivered,  unsealed,  to  Sir  T.  H.  F.,  and     ^ 

remained  in  his  care,  and  open  to  inspection,         «. 
until  after  the  deceased's  death.  ^  ^*'™"' 

5th.  That  Fletcher  and  wife  lived  together  until 
her  death,  upon  the  most  affectionate  terms ;  that 
he  at  all  times  used  his  utmost  endeavours  to  pro- 
mote her  happiness  and  comfort;  and  that  she  in- 
variably, when  speaking  to  her  acquaintances  of 
him,  expressed  the  greatest  regard  and  affection 
for  him,  and  that  she  was  perfectly  satisfied  with 
his  uniform  attention  and  kindness. 

'  ft 

6th.  That  he  invested  the  2000/.,  he  received 
upon  marriage,  in  the  purchase  of  a  coasting 
vessel;  which  had  nearly  been  unproductive; 
that  his  income  was  reduced  by  the  payment  of 
his  life  insurance;  and  that  although  the  de- 
ceased received  from  her  trustees  from  250/.  to 
300/.  per  annum,  yet  he  continued  to  supply  her 
with  every  comfort  she  required,  much  beyond 
what  his  income  would  warrant,  and  to  the  in- 
jury,  as  she  ^eU  knew,  of  his  own  property. 

7th.  That  her  health  declined  progressively 
during  the  last  four  months  of  her  life ;  that  her 
mental  faculties — from  the  exhaustion  of  nature, 
induced  in  part  by  habits  of  intemperance  con- 
tracted previous  to  the  marriage — ^became  very 
much  weakened ;  that,  for  about  a  month  before 
her  death,  she  scarcely  knew  her  own  servants ; 
and  was,  during  the  last  week  of  her  life,  quite 
incompetent  to  understand  the  nature  of  a  will. 

8th.  That  by  the  will  propounded  she  had 
bequeathed,  to  one  of  her  trustees,  a  gold  re- 
peater, which  she  gave  to  her  husband  on  the 
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1880.      day  of  his  marriage^  at  the  same  time  expressing 

iJJ^T^.     ^  "Wish  "  that  he  might  live  many  years  to  wear 

"  it :"  that,  from  that  day  till  her  death,  he  had 

Fletcher      ,        ^  .  y, . . 

tr.         kept  possession  of  it. 
Lb  bretoh.       gjjj    fjn^jj^j  ^Yie  residuary  legatees  were  not  re- 
lated to  the  deceased  either  by  consanguinity  or 
affinity. 

On  this  day  (the  24th  of  June)  an  affidavit 
was  sworn  by  the  husband,  in  which  he  specified 
the  names  of  certain  witnesses  intended  to  be 
produced  in  support  of  the  5th,  6th,  and  7  th 
articles  especially:  and  further  stated,  that, 
^^  acting  under  professional  advibe,  he  had  de- 
^*  clined  to  plead  in  an  earlier  stage,  from  aper- 
'^  feet  conviction  that  the  incapacity  of  the  de- 
*^  ceased  to  make  the  will  propounded,  would 
*^  appear  from  the  evidence  of  the  attesting  wit- 
<'  nesses,  who,  through  ignorance  of  the  nature 
*^  of  the  paper,  had  been  induced  to  attest  its 
"  execution."  (a) 

Ph%llimor€i  for  the  Respondent,  opened  the 
proceedings.        ^ 

The  power  of  the  Court,  upon  an  appeal  from 
a  definitive  sentence,  to  receive  a  fresh  plea, 
cannot  be  disputed ;  (h)  but  the  present  allega- 

(«)  In  the  evideoce,  one  of  the  two  witnesses  had  stated, 
^'  that  she  nupected  it  was  a  will." 

(b)  Oughton  thus  states  the  rule.  ^*  In  causa  appellationik 
**  k  sententii  diffinitiy^i  licet  tarn  appellanti  quam  parti 
appellatse  non  allegata  allegare,  et  non  probata  probare, 
dummodo  non  ohstet  publicatio  tesHum  in  hAe  parte  produc- 
torumn*  tit.  308. — Consett  also  says — '^  So  as  the  publica- 
tion of  the  witnesses,  produced  in  die  first  instance,  hinder 
nof    Ecclesiastical  Practice,  p.  216.    See  further  upon 


Flbtchee 
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tion,  in  every  point  of  view,  is  inadmissible:       i^»o. 
it  manifestly  grows  out  of  the  evidence  already     24tii  jone. 
published ;  the  fifth  article  especially.    Besides 
this  every  one  of  its  averments  might  have  been     * ""»! 
put  in  plea,  and  ofiered  in  the  Court  below.    ''*^*^'^''- 
No  facts  are  alleged  to  be  noviter  ad  notitiam 
perventa;  this  alone  is  a  complete  bar.    The 
allegation  must  be  rejected,  and  the  sentence 
affirmed  with  costs. 

Haggard  contr^. 

The  admission  of  the  appellant's  allegation  is 
not  barred  by  any  general  rule  of  law :  appeals  are 
feivored ;  and  one  of  the  objects  of  appeal  is  the  ad* 
mission  of  fresh  pleas,  and,  in  this  instance,  the 
justice  of  the  case  requires  it.  There  may  be 
some  difficulty  in  ascertaining  the  precise  mean- 
ing of  Ough ton's  words  *'  niodo  nan  obstet  publica- 
tio  testium:''  it  is  clear,  however,  thsi publication 
is  not  universally  conclusive,  because  it  necessa- 
rily precedes  a  definitive  sentence.  In  the  case 
of  Girdler  v.  Lamb,(a)  a  will — ^propounded  by  the 
executor,  and  opposed  by  the  next  of  kin  (a 
cousin-german  once  removed), — ^was  established 
on  the  evidence  upon  a  common  condidit :  and, 
on  appeal,  after  Girdler  (having  asserted  an 
allegation,)  (6)  had  declared  he  would  no  fur- 
ther prosecute  his  appeal,  the  Court  of  Dele- 

this  point  GaQ.  Lib.  1.  Observationefl,  108.  s.  9.  Also  Obs. 
128.  D.  1.  Maranta,  p.  408.  8.159.  Gotofred:  in  Cod.  7. 
tit.  82.  s.  8.  p.  1.  And  see  Price  v.  Clark  and  Pugh,  supxk 
285,  in  notis. 

(a)  Prerogative.     Easter  Term,  2nd  Session. 

(jb)  He  had  also  aM$eried  an  allegation  in  the  Prerogative 
Court. 

VOL.  III.  B   B 
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1830.  gates  (a)  gave  him  leave  to  retract  such  decla- 

j4Ui  Jane,  ratloii,  rcsciiided  the  conclusion  of  the  cause, 

and  allowed  him  to  give  in  an  allegation,  plead- 

o.  ing  derangement,  influence,  and  control,  (b) 

Le  Breton. 

'  Phillimore.  Girdler  was  in  great  distress. 
The  case  stands  upon  its  own  very  strong  and 
peculiar  circumstances ;  and  can  form  no  pre- 
cedent for  the  application,  in  this  instance, 
which  has  nothing  entitling  it  to  indulgence. 

The  Court — consisting  of  Mr.  Justice  Bayley , 
Mr.  Baron  Garrow,  Sir  Herbert  Jenner,  (King's 
Advocate),  Dr.  Daubeny,  Dr.  Gostling,  Dr. 
Dodson,  and  Dr.  Chapman — after  hearing  coun- 
sel upon  the  contents  of  the  plea,  rejected  the 
allegation. 

Allegation  rejected.    Sentence  affirmed 

without  costs. 

(a)  The  Judges  who  sat  under  the  Commission,  were  : — 

Mr.  Justice  Lawrence,  Dr.  Swabey, 

Mr.  Justice  Le  Blanc,  Dr.  Ogilvie, 

Mr.  Baron  Wood»  Dr.  Daubeny, 

Dr.  Arnold,  Dr.  Dodson. 

(b)  The  allegation  was  admitted  after  being  reformed :  a  re- 
sponsive allegation  was  ako  admitted;  and  on  the  7th  of  De- 
cember, 1812,  the  sentence  of  the  Prerogatiye  Court  was  af- 
firmed with  100/.iiamuie  expentarum. 

Adanu  for  the  Appellant. 

Jenner  and  Edwardi,  contr^. 
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SCALES   V.    HOILE.  1®3<^- 

(office    of    the    judge    promoted.)  4ih  Dece^r. 

From  the  sentence  of  the  Consistory  Court  in  in « crimiiiai 
this  case,  (a)  an  appeal  to  the  Court  of  Arches  Mder^r&e'"* 
was  interposed,  where  the  sentence  was  affirmed  J^'^'^Vnlitt' 
with  costs ;   but,  on  an  appeal  to  the  Court  of  »•»  *^'«*  •'  • 
Delegates,  the  Judges  reversed  the  sentences  of  conoorrent  mo. 
both  Courts,  and  left  each  party  to  pay  his  own  ^ni'nS  Ae 
costs,  on  the  ground,  it  is  understood,  that  the  ^^^^^"^^^ 
evidence  as  to  the  smiting  was  not  conclusive ;  both  parties  len 
and  tliat,  as  it  was  a  criminal  matter,  the  de-  mt? 
fendant  (Scales)  was  entitled  to  the  benefit  of 
the  doubt,  (b) 

(a)  See  Vol.  IL  666. 

(b)  The  Judges,  who  sat  upon  thb  commission,  were : — 
Mr.  Justice  Gaselee,  Dr.  Phillimore, 

Mr.  Justice  litdedale,  Dr.  Gostling. 

Mr.  Baron  Vaughan, 


f 
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STANLEY  V.  BERNES. 


On  Appealfrom  the  Prerogative  Court  (^Canterbury.       1830. 


HujkAT  Teek. 


The  deceased,  John  Stanley,  died  at  Madeira  on  a  natural  bom 

'^  British  kubject 

the  15th  of  November,  1826,  being  upwards  of  may  acquire  • 
eighty  years  old  ;  Helena  Stanley,  his  widow,  since  di7*or  winThe 
dead,  and  John  Stanley,  the  party  in  this  cause,  his  ^^^""^^^ 
only  child,  were  the  only  persons  entitled,  in  dis-  ^  considered, 
tribution,  if  he  had  died  intestate.     The  deceased  a  British  subject, . 
also  left  a  natural  son  Joze  Maria  Bemes  (the  other  gl^'^domid?— 
party  in  the  cause),  who  was  married  and  had  five  JtJ^^^he  m^n 
children,  and  was  with  his  children  largely  bene-  conform  in  his 
iited  under  the  .testamentary  papers  propounded,     acu  to  the  form. 

The  material  parts  of  the  testamentary  papers  Jy^Ae  to'So^ 
were  as  follows :—  ^^  ^^  .^^ 

"  In  the  name  of  God,  Amen. — I,  John  Stan-  first  two  codidu 
LET,  born  in  Ireland,  &c.  do  determine,  as  my  last  subject,  resident 
will   and  testament,   as   follows: — Having  been  fn^hT^w* 
brought  up  in  the   religion   of  the  Established  f^^/ttrwUiT 
Church  of  England,  I  intend  to  die  in  that  re-  disposing  of  ef- 
ligion,  and  request  that  my  burial  may  be  in  the  '^n^'lJ:" 
English  burying  ground.     Having  a  natural  son  ElJ^j  ^^^JIS 
named  Joze  Maria  Bernes,  now  one  of  my  family,  J^^jj'^JJ^^ 
he  living  in  the  same  house  with  me,  whose  mother,  according  to  the 
of  Pernes  in  Portugal,  died  when  he  was  but  two  gji*  but  in- 
years  old,  and  was  reared  by  Roza  Maria  Joaquina,  ^niktef5*hi^ 

■elf  an  Englishman,  admitted  to  probate ;  but  two  later  codicils — fully  proved  as  to  capacity  and 
intention,  disposing  solely  of  money  in  the  British  funds,  attested  by  three  witnesses,  but  not  exe« 
cuted,  nor  purporting  to  be  executed,  according  to  the  law  of  Portugal— refuaod  probate  by  the 
Delegates,  reversing  a  senteoce  of  the  Prerogative. 

VOL.  Ill,  C  C 
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1830.       also  now  of  my  family,  who,  having  a  niece,  I 
Hilary  Term,  causcd  her,   being  reared  and  educated  from  a 

tender  age,  and  that- my  said  natural  son  should 

^v!'"      marry  her,  she  having  a  deal  of  merit,  which  in  fact 
BcRNu.      j^g  jj  j^  ^^  J  ^j^^y  hsLve  now  five  children.    I  hereby 

do  acknowledge  the  said  Bernes  to  be  my  son,  and 
that  his  said  children  are  my  grand-children,  and 
that  they  shall  be  always  considered  as  such,  as  also 
any  farther  children  they  the  aforesaid  may  havei, 
for  inheriting  the  property  of  mine,  I  bequeath 
them,  or  may  hereafter  bequeath  them,  or  as  my 
grand-children  they  may  come  entitled  to.     That 
in  this  consequence  I  bequeath  to  my  eldest  grand- 
son, Joze  Joaquim  Bernes,  1000/.  sterling  money 
of  Great  Britain  for  himself  and  his  heirs,  and  to 
the  other  four  my  grand-children  2400/.  sterling 
money  of  Great  Britain,  being  600/.  for  each,  for 
themselves  and*their  heirs,  with  condition,   that 
should  they  or  any  of  them  die  minors  or  un- 
married, such  part  or  parts  to  devolve  to  the  suc- 
ceeding,  my  grand-children  of  said  Joze  Maria 
Bernes,  and  in  failure  to  them  living ;  should  the 
eldest  son,  Joze  Joaquim  Bernes,  die  a  minor,  and 
unmarried,  the  legacy  for  him  is  to  devolve  to  the 
other  children  aforesaid,  and  in  failure  of  all  the 
children,  then  these  legacies  are  to  devolve  to  the 
father  and  his  heirs.     That  being  under  immense 
obligations  to  the  aunt  of  said  children,  say,  their 
mother,  Joaquina,  for  rearing  and  promoting  the 
education  of  my  said  natural  son,  she  also  aiding  the 
rearing  of  my  son  John  Stanley,  junior,  and  being 
also  indebted  for  her  very  great  care  of  my  health, 
to  which  end  she  left  her  country,  and  came  hither 
with  me  to  take  care  of  me  in  my  old  age,  serving 
also  as  company,  these  are  services  deserving  the 
most  grateful  returns ;  and  considering  that  the 
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house  I  gave  her  in  Lisbon  for  her  services  there       ^830. 
does  not  produce  sufficient  for  her  support,  I  be-  hila»t  t«em. 
queath  her  1000/.  sterling  money  of  Great  Britain,        ' — 
understood,  the  interest  arising  only  during  her  «. 

life-time,  and  that  she  continues  unmarried,  for  in  P"*** 
such  case  of  marriage,  or  she  dying,  this  capital  and 
interest  is  to  devolve  to  the  children  of  said  J.  M« 
Bemes,  divided  between  them,  and  in  failure  to  him 
and  his  heirs.  Some  transactions  with  my  said 
natural  son,  I  hereby  declare  are  settled,  and  that 
he  owes  me  nothing,  and  do  hereby  prohibit  and 
forbid  my  son  Stanley,  jun.,  from  investigating  any 
thing  relative  to  said  transactions,  nor  what  may 
concern  Joaquina,  neither  to  inquire  for  any  money 
of  any  description  there  may  be  in  the  house,  which 
cannot  be  much,  having  disposed  and  invested  the 
same  already  in  bills  I  sent  to  England.  That  know 
my  son  J.  Stanley,  jun.,  the  only  child  I  have  sur- 
viving of  my  children  in  matrimony,  I  say  that 
know  he  has  very  good  principles,  and  will  not 
oppose  anything  determined  by  me  in  my  present 
last  will  and  testament,  so  as  to  afiect  his  own  cha- 
racter and  my  memory ;  moreover,  he  must  have  a 
handsome  property  of  his  own,  as  is  learned  from 
existing  circumstances  r^arding  him,  which  have 
become  acquainted  Math,  so  as  the  legacies  I  be- 
queath, or  may  bequeath  hereafter,  he  can  well 
aflford.  However,  as  I  wish  to  provide  and  protect 
my  poor  family  here  from  ties  of  blood  and  gra- 
titude, should  it  unfortunately  happen  from  being 
led  astray,  and  instigated  by  connexions  inimical  to 
my  family,  lie  has  formed,  or  may  form,  in  sudi 
case,  as  a  fine,  I  bequeath  to  my  said  iiatural  son, 
for  use  and  benefit  of  his  children,  and  to  be  coa- 
sidered  their  property,  and  this  to  be  considered 
an  additional  legacy  for  them*     The  legacy  afore- 

c  c  2 
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1830.       said,  as  a  fine,  is  8000/.  sterling  money.     That 
Hilary  Term,  ^om  tlic  veraclty  my  son  J.  Stanley,  jun.,  possesses, 

he  will  not  deny  that  a  writing  1  signed  in  his 

V,         Kivour  m  Lisbon  many  years  ago,  making  over  to 

Bbrmes.  j^j^  ^  large  part  of  my  property,  was  purely,  and 
only  fictitious,  as  a  kind  of  a  temporary  provi- 
sional measure,  by  reason  of  the  French  at  the 
time  menacing  to  invade  Portugal,  conceiving,  as 
being  born  in  Portugal,  that  it  may  be  more  re- 
spected under  his  my  said  son's  name ;  moreover, 
I  acquired  after  a  great  deal  more  property  now 
under  my  name,  and  solely  mine,  and  this,  in- 
dependant  of  the  large  share  of  even  more  than 
half  my  property,  I  gave  him,  by  putting  it  under 
his  name  when  I  intended  retiring  from  Lisbon, 
which  part  "or  half  of  my  property  put  into  his 
hands  is  to  be  understood  and  considered,  and  also 
was  his  mother's  share  of  the  same,  according 
to  the  laws  of  Portugal,  though  no  writing  was 
made  between  she  and  me  to  that  effect.  She 
laboured  for  many  years,  and  does  yet,  undcK  a 
disorder  of  mental  derangement,  causing  her 
going  to  Ireland,  where  she  still  remains,  and 
a  yearly  income  established  for  her  support, 
which  my  said  son  was  to  provide,  by  my  re- 
tiring out  of  a  part  1  gave  of  my  property.  I 
had  a  partnership  with  my  said  son  several  years 
ago,  wherein,  for  the  advantage  or  profits  arising 
to  him,  he  has  been  fully  and  amply  compensated. 
The  income  for  his  said  mother  little  exceeded 
the  interest,  say,  a  tenth  part  of  the  interest  of 
the  property  belonging  to  me,  which  I  gave  him 
as  aforesaid,  as  the  state  she  was  and  is  in  render- 
ed more  useless,  wherefore  all  that  property  be- 
comes his.  I  repeat  again,  that  am  not  afraid  of 
the  want  of  candour,  veracity,  and  honour  of  my 
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said  son  J.  Stanley,  jun.,  as  he  possesses  a  great       1830. 
deal ;  it  is  only  his  connexions  I  fear,  that  he  may  hilaky  t«»ii. 

be  instigated  by  such,  so  as  to  forget  the  duty  and 

respect  due  to  my  memory,  and  offend  his  own  v. 

character,  in  which  case  only  the  aforesaid  fine  is  "**"* 
established,  of  3000/.  sterling  money  of  Great  Bri- 
tain, and  to  be  applied  for  a  legacy  of  that  sum,  I 
hereby  bequeath  to  my  natural  son,  for  use  and  be- 
nefit of  his  children,  as  an  indemnification  for  the 
great  vexation  such  an  unjustifiable  proceeding  may 
occasion."  [He  then  gives  certain  powers  to  his  ex- 
ecutors as  to  2056/.  11^.  Irf.  Navy  5  per  cents.,  , 
bought  for  him,  and  in  his  name,  by  Messrs.  Camp- 
bell, of  London  :  and  also  1200/.  sterling,  invested 
for  him,  and  in  his  name,  by  Messrs.  Whitmore, 
of  London.]  "I  hereby  provide  and  determine,  that 
should  I  outlive  my  son  J.  Stanley,  jun.,  I  give  to 
Joaquina,  1000/.  sterling,  independant,andsomuch 
more  than  the  legacy  I  have  already  bequeathed 
her,  and  to  be  for  herself  and  her  heirs.  To  my  na- 
tural  son,  for  use  and  benefit  of  his  children, 
three-fourths  of  my  said  property,  and  to  devolve, 
in  failure  of  them,  to  himself  and  his  heirs.  To 
my  brother,  William,  for  himself  during  his  life 
only,  and  to  devolve  to  the  legitimate  children  he 
may  have  in  matrimony,  the  remaining  one-fourth 
part  of  my  said  property ;  but  in  case  of  failure, 
or  by  his  death,  to  devolve  to  my  natural  son,  for 
use  and  benefit  of  his  children,  and  in  case  of 
failure  of  them  to  himself  and  his  heirs.  The  re- 
sidue of  my  property,  which  was  acquired  by  my 
industry,  and  therefore  solely  mine  at  my  disposal, 
and  after  payment  of  the  legacies  by  this  my  last 
will  and  testament  given,  as  also  any  farther  and 
future  ones  I  may  give,  I  hereby  give  and  be- 
queath to  my  son  J.  Stanley,  jun.,  whom  I  name 
as  my  heir  for  such  residue,  or  heir  to  the  residue 
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1830.       of  my  said  property,  under  condition  for  his  at^ 
HfULBT  tJ»m.  tending  to  the  dispositions  on  my  part  made  in 

my  present  will,  and  that  they  are  complied  with 

V.         on  his  part ;  said  residue  consists  in  money  I  have 
Scenes.      ^^  ^^^  English  fuuds,  the  Three  per  cent  Consols^ 
Five  per  cent.   Navy  Annuities  and   Four  per 
cent.  Annuities,  also  different  sums  of  money  in 
hands  of  correspondents  abroad ;   also  some  here, 
in  hands  of  Messrs.  Gould  and  Co. ;  money  I  have 
under  my  said  son's  name,  in  the  funds  of  the 
United  States,  and  houses  in  Lisbon  in  my  own 
name.  All  my  furnitureof  my  house,  linen,  and  plate, 
I  hereby  give  and  bequeath  to  my  natural  son  J.  and 
R.  M.  Joaquina,  a  half  for  each,  and  to  devolve 
to  their  heirs  for  their  use  and  benefit.     I  farther 
give  to  my  natural  son,  and  R.  M.  Joaquina,  for 
themselves  and  my  family,  the  use  of  the  house  I  re- 
aide  in,  up  to  the  end  of  the  leases  to  July,  1824, 
as  also  for  any  farther  time  I  may  rent  the  house 
for,  I  hereby  declaring  that  they  the  aforesaid  and 
my  family  are  my  true  and  only  representatives. 
That  considering  the  sum   of  S400/.  sterling  I 
have  bequeathed  for  use  and  benefit  of  four  of  the 
children,  my  grand-children,  of  J.  M.  Bemes,  is  not 
sufficient,  I  hereby  bequeath  them  600/.  more, 
sterling  money  of  Great  Britain,  thereby  making 
the  sum  of  SOOOL  sterling  money,  to  xlevolve,  in 
case  of  failure  of  any  of  them,   to  the  other 
children,  my  grand-children,  of  him,  J.  M.  Bernes, 
as  already  determined  and  established  in  mypresent 
will.     I  hereby  name  my  successor,  my  son  J. 
Stanley,  jun.,  for  the  second  life,  for  having  and , 
receiving  the  yearly  pension  or  pencao  of  two  hun- 
dred milreis  per  ann.  in  the  Royal  Erazio  in  Lisbon^ 
which  his  Majesty  was  so  gracious  to  grant  me ; 
and  I  hereby  name  and  empower  my  said  son  to  have 
the  arrears  that  may  be  due  to  me ;  in  failure  of 
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my  said  son  before  my  decease,  I  nominate  my  na-       1B30. 
tural  ton,  J.  M.  or  his  eldest  son,  as  ray  successor  for  hilaITtw. 
said  second  life,  to  have  said  pension  and  the  ar- 
rears.**   [Executors,  W.  N.  Roope,  Webster  Gor- 
don. (W.  Cossart,  J.  Aiiglin,  substituted).    Fun- 
chal,  21st  of  June,  1820.] 

"  (Signed)        John  Stanley.** 

"Codicil  to  my  last  will,  dated  21st  of  June,  First  codidi. 
1820. — I  hereby  confirm  my  last  will  in  every 
particular,  and  add,  that  considering  I  have  not 
left  a  sufficiency  to  the  children  of  my  natural 
son  J.  M.  Bernes,  I,  by  this  my  last  will  and  tes- 
tament, bequeath  to  them  f 000/.  sterling  money 
'  of  G.  B.  more,  making,  in  the  whole,  the  sum  of 
6000L  sterling  money  aforesaid,  for  their  use  and 
benefit,  to  devolve,  by  decease  of  any  of  them,  to 
the  others  living,  and  in  case  of  their  failure,  to 
devolve  to  the  father,  my  natural  son,  for  himself 
and  his  heirs.  My  executors  will  be  so  good  as 
to  place  this  sum  at  interest  in  England,  or  invest 
it  in  the  public  funds  there,  as  they  shall  think  it 
most  expedient,  and  to  go  on  accumulating  until 
the  children  come  of  age,  and  then  to  be  at  their 
disposal.  Should  my  executors  judge  it  a»propos 
to  make  the  investment  in  a  part  of  the  funds  I 
have  in  my  name  in  said  public  funds  in  England, 
I  hereby  empower  them,  in  the  most  legal  manner^ 
so  to  do,  smd  in  same  manner  to  cause  transfers 
from  my  name  in  the  Bank  of  England,  to  the 
name  of  the  father  Joze  Maria  Bernes,  should  he 
be  living,  and  in  failure,  to  the  trustee,  a  safe  one, 
that  he  may  nominate,  or  be  named,  if  necessary, 
by  my  said  executors,  as  it  is  to  them  I  look  for 
protecting  the  children:  the  trustee  appointed, 
to  sign  a  deed  of  trust,  even  the  father,  that  said 
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1830.       investment  in  his  name  is  solely  for  use  and  be- 

Hilary  Term.  ^^^S^^S  *^  *^®  ^^^^  children,  and  the  dividends 

arising  to  go  on  accumulating  as  aforesaid,  for  be- 
nefit of  them  the  children.**  [James  Gordon  to  be 
an  additional  executor.]    Funchal,  4th  July,  1820. 

"  (Signed)  John  Stanley.'* 
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Second  codicil* 


"  Second  Codicil  to  my  last  will  and  testament. 
— Reflecting  I  have  not  made  a  separate  consi- 
deration for  my  natural  son,  as  a  token  of  my 
regard,  as  also  that  he  is  unhealthy,  so  as  to  re- 
quire an  aid  for  himself  and  his  family  ere  many 
years  passes  over,  I  hereby,  by  my  last  will  and 
testament,  give  and  bequeath  to  him  the  sum  of 
2000/.  sterling  money  of  G.  B.  for  himself  and  his 
heirs.    As  half  the  revenue  of  the  house  in  Lisbon 
I  give  to  R.  M.  Joaquina  during  her  lifetime,  de- 
volves to  my  son  J.  Stanley,  jun.,  by  her  decease, 
and  but  the  other  half  devolving  to  J.  M.  Bernes, 
and  only  during  his  life,  when  wish  the  whole 
should  be  for  himself  and  his  heirs,  whereas  it  re« 
turns  and  becomes  the  property  of  my  heirs ;  I 
therefore,  as  an  indemnification,  bequeath  to  him, 
my  natural  son,  800/.  sterling  money,  for  himself 
iind  his  heirs.     Should  it  unhappily  happen  that 
my  son  J.  Stanley,  jun.,  from  instigation  (other- 
wise he  will  not)  wish  or  attempt  to  cause  my  last 
will  and  testament  to  become  subject  to  the  laws 
of  Portugal,  so  as  for  not  being  able  to  dispose  of 
more  than  a  third  part  of  my  property,  I  therefore 
hereby  declare,  that  the  different  legacies  I  have 
bequeathed  by  my  said    last  will,    and   codicils 
thereto,  are  all  of  them  from  said  third  part  of  my  . 
property,  a  minha  ter9a,  in  the  Portuguese  lan- 
guage ;  as  a  penalty  for  my  said  son  so  attempt- 
ing, I  give  the  surplus  arising  of  my  third  part  of 
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my  property,  a  minha  ter9a,  to  him  my  said  na»       1830. 
tural  son  J.  M.  Bernes,  and  R.  M.  Joaquina,  a  HaA»T  Teem, 
half  for  each  j  but  this  is  not  to  take  place  if  my        - — 
son  J.  causes  no  such  measure  either  from  himself,  «. 

or  indirectly  bymeans  of  any  other  person.  Under  "''*^ 
the  like  penalty  my  son  becomes  liable  for  any  in* 
vestigations  he  may  be  instigated  to  make,  from 
suppositions  that  I  gave  sums  in  bills  of  exchange 
or  monies  for  purposes,  to  J.  M.  Bernes  and  R.  M. 
Joaquina,  as  I  deny  such  being  given,  on  the  con- 
trary, that  they  were  loans,  and  such  sums  only 
lent,  the  payments  of  which  I  hereby  forgive  them 
the  parties,  and  such  payments  are  legacies  I  by 
this  my  last  will  and  testament  bequeath  to  them, 
for  themselves  and  their  heirs,  out  of  third  part  of 
my  property  aforesaid.  As  the  property  I  gave 
to  my  son  John  Stanley,  jun.,  and  the  part  by  me 
under  his  name  was  only  verbally  given,  and  not 
by  any  irrevocable  agreement  in  writing,  and  as  it 
is  but  formally  and  legally  given  by  my  will,  it 
consequently  becomes  a  part  for  adding  to  the 
other  part  of  my  property  for  forming  a  total,  and 
thereof  a  third  part  at  my  disposal,  according  to 
the  laws  of  Portugal  (a).  As  my  son  is  in  af- 
fluence, according  to  certain  informations  I  have 
received,  he  by  no  means  wants  my  aid,  as  does 
my  natural  son,  and  Joaquina,  independent  of  the 
immense  obligations  I  am  under  to  her,  therefore  I 
beseech  and  beg  leave  recommending  them  most 
particularly  to  the  protection  of  my  executors,  as 

(a)  The  Portngaese  lawyers  stated ;  that  if  a  testator  in  his 
lifetime  make  advances  to  any  of  his  children,  such  advances 
must  be  brought  into  a  calculation  of  his  effects  after  his  death^ 
so  as  to  increase  the  proportion  of  which  he  has  a  right  to  dis- 
pose. One  or  two  limited  the  application  of  this  rule  jto  ques- 
tions, arising  between  children  having  a  right  to  the  inheritance. 
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1880.       such  may  be  very  necessary,  from  the  motives  al- 
Hjla»y  Ti»i€.  ready  alleged.    Funchal,  11th  July,  1820, 

(Signed)  John  Stanley.** 


a 


Stahut 


Fourth  oodioQ. 


The  Third  Codicil,  dated  Funchal,  94tb,  and 
the  addition  to  it,  dated  3 1st  October,  1822,  were 
only  to  alter  the  executors. 

^'  A  Fourth  Codicil,  made  this  day,  to  my  last 
will  and  testament.  Finding  I  have  not  made 
sufficient  provision  s  for  my  grandchildren,  now 
increased  in  number,  I  hereby  confirm  the  pro- 
visions  I  already  made,  which  are  to  be  con- 
sidered  as  making  a  part  of  my  said  last  will  and 
testament,  which  provisions,  by  donations  on  my 
part  from  me,  are  in  trust  with  James  Campbell, 
Esq.,  of  London,  namely,  one  for  a  limited  sum, 
a  considerable  time  back,  to  two  of  the  children, 
as  per  trust-deed  he  passed,  and  two  other  do- 
nations, given  by  me  in  July  last,  say,  one  of 
1000/.  sterling  to  Joseph  J.  B.  and  John  M.  B., 
a  half  for  each ;  the  other  donation  I  hereby  be- 
queath to  Joseph  J.  B.,  of  1200/.  stock  (twelve 
hundred  pounds  sterling)  I  have  in  the  4  per 
cents  Annuities,  latterly  reduced  to  3^  per  cent 
Dividends  receiving  by  Messrs.  James  Cami^ll 
and  Co.  to  whom  have  advised,  for  being  trans^ 
ferred  to  and  under  the  name  of  James  Campbell, 
Esq.,  in  trust  for  him  Joseph  J.  B.  until  he  comes 
of  age,  for  being  transferred  to  and  under  his 
name,  mean  time  the  dividends  arising  and  re- 
ceiving are  for  his  use  and  benefit  i  and  in  case 
of  his  decease,  to  devolve  and  pass  to  the  other 
children,  as  determined  in  my  letter  of  advice  to 
that  effect,  and  the  respective  trust-deed  pre- 
paring by  the  aforenamed  esteemed  iriend,  which 
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is  to  be  considered  valid  and  had,  as  if  declared  1^30. 
herein  in  this  my  last  will  and  testament.  Find-  hxlaet  Tom. 
ing  I  have  not  made  such  provision  as  intended  - — 
and  promised  to  my  said  grandson  Joseph  J.  B.,  v. 
my  favorite,  the  eldest  son,  I  hereby  bequeath  to  "*"" 
him  2159/.  7*.  7d.  stock,  part  of  4259/.  7^-  7d. 
stock  I  have  in  the  New  4  per  cents,  hereby  re- 
voking any  power  my  son  J.  Stanley,  jun.,  may 
claim  from  my  will,  for  having  and  transferring 
that  part  of  the  said  stock  to  and  for  himself,  and 
said  power  is  exclusively  vested  in  them,  as  also 
for  entire  of  that  sum  of  4259/.  7^*  7^«  stock  I 
have  in  the  New  4  per  cents }  it  is  to  be  under- 
stood, that  the  aforementioned  power  of  transfer 
is  exclusively  vested  in  my  executors,  should  I 
not  in  my  lifetime  make  the  transfer  or  sale.  In 
case  Joseph  J.  B.  should  die^  one-half  of  the  sum 
of  the  2159/.  7^«  7d.  stock  1  now  bequeath  him,  is 
to  pass  to  John  M.  B.,  and  the  other  half  to 
Joaquim  M,  B.,  Antonio  J.  B.,  Vicente  F.  B., 
and  Maria  J.  B.,  divided  in  equal  parts  between 
them ;  and  should  any  of  them  die,  his  part  is  to 
pass  to  the  surviving  ones,  divided  between  them, 
and  should  they  die,  then  to  devolve  and  pass  to 
the  children  born  after.  Considering  that  to  the 
three  last-mentioned  children  no  certain  provision 
is  made  by  me,  being  but  casual,  to  John  M.  B. 
being  but  small,  and  to  Joseph  J.  B.  not  so  much 
as  I  wished,  I  hereby,  by  my  last  will  and  testa- 
ment, bequeath  to  them  of  the  2100/.  stock  afore- 
said in  the  New  4  per  cents,  in  manner  following ; 
525/.  to  Joseph  J.  B. ;  700/.  to  John  M.  B.,  and  in 
case  of  death  of  his  brother  Joseph,  his  part  to 
pass  to  him  John  M.  B. ;  the  remaining  875/.  I 
bequeath  to  Antonio,  Vicente,  and  Maria,  divided 
in  equal  parts  between  them ;  and  in  case  of  one 
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1830.       dying  to  pass  to  the  other  two,  and  should  two  of 
HiLART  Tbrm.  them  die,  one  part  to  the'  survivor,  and  the  other 

part  to  the  next  born,  and  in  case  of  death  to  the 

V.  other  or  others  following ;  and  should  John  die, 
his  part  or  parts  to  devolve  and  pass  to  the  three 
latter  children  mentioned,  and  in  default,  to  the 
next  born,  divided  in  equal  parts  between  them. 
In  case  I  did  not  mention  in  my  general  will,  the 
sum  bequeathed  to  and  for  the  children  to  be  in- 
vested in  the  funds  in  England,  and  continue  until 
they  come  of  age,  I  hereby  beg  the  favour  of  my 
executors  to  cause  such  to  be  done,  and  their  re- 
spective parts  to  be  only  delivered  to  them  when 
they  come  of  age.     Funchal,  29th  October,  1825. 

"  (Signed)  John  Stanley.** 

"  This  codicil  is  in  my  hand-writing,  being  wrote 
by  me,  (Signed)  J.  Stanley.*' 

"  Witnesses,        (Signed) 

William  BeUringer^  Merchant. 
Jno.  Blandy^  Do. 

A.  H.  RentoTij  M.D.  (a) 

"  I  hereby  revoke  the  words  "donations**  I  made 
use  of  in  my  present  codicil,  as  meant  them  ad- 
vances or  loans,  which  hereby  I  forgive  and  are 
forgiven  by  me,  they  the  said  advances  or  loans 
being  constituted  by  this  codicil  legacies,  and  are 
to  be  had  as  such.     Date  as  before. 

"  (Signed)  John  Stanley.** 


"Done  on  recollection,  after  signing  the  wit- 
nesses.** 


(a)  The  third  oodidl>  and  also  the  addition  to  it,  wer6  attested 
in  the  same  manner  by  three  witnesses* 
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The  allegation,  in  support  of  the  papers,  plead-       1830- 
ed  generally, — that  the  whole  of  these   papers  Hilary  twm. 
were  in  the  deceased's  hand-writing,  and  signed  by       — ^— 
him.    The  will  and  first  two  codicils  the  deceased         v. 
declared,  in  the  presence  of  a  notary  and  five  wit-      b»««» 
nesses,  to  be  his  solemn  will  and  testament,  and 
desired  they  might  be  considered  as  good,  firm^ 
and  valid ;  and  requested  the  notary  to  draw  up  an 
act  thereon,  which,  being  done,  the  deceased  ap- 
proved and  signed  such  act ;  the  notary  attested 
it,  and  the  five  witnesses  subscribed  their  names 
thereto.      That  the  third  codicil,   the   addition 
thereto,  and  the  fourth  codicil,  were  each  pub- 
lished and  declared  as  codicils  in  the  presence  of 
three  witnesses,  who  attested  them.     The  addi- 
tion to  the  fourth  codicil  was  not  attested.    That 
deceased  was  at  all  times  of  sound  mind.      That 
he  died  at  Madeira,  and  being  a  British  subject 
his  will  and  codicils  were  soon  after  his  death  de- 
posited at  the  British  Consul's  office,  wherein  the 
testamentary  dispositions  of  British  subjects,  re- 
sident at  Madeira,  are  usually  deposited.     That 
the  will,  &c.  remained  there :  and  that  Paper  A 
was  a  true  and  authentic  copy  of  such  papers. 

On  this  allegation  fourteen  witnesses  were  ex- 
amined :  two  at  Lisbon,  eleven  at  Madeira,  and 
one  in  London. 

The  opposing  allegation  pleaded, — that  the  dor 
ceased  was  a  native  of  Ireland,  which  he  left  prior 
to  1770  and  settled  at  Lisbon,  where,  and  at  Ma- 
deira— an  island  within  the  dominions  and  sub- 
ject to  the  laws  of  Portugal, — he  resided  uninter- 
ruptedly till  death.  That  in  January,  1770,  the  de- 
ceased, then  at  Lisbon,  abjured  by  a  public  act  of 
renunciation  the  Protestant  religion,  and  pro- 
fessed that  of  the  Roman  Catholic  Church,  and  af- 
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^0^*      terwards^  in  the  same  month,  married   Helena 
HtuLKT  ToMk  Doran,  of  Irish  extraction,  a  natural  bom  Portu- 

' —       guese  subject,  his  widow,  without  any  marriage 
«.         articles,  and  had  by  her  Stanley,  the  party  in  the 

***"*      cause,  his  only  surviving  child ,  born  at  Lisbon,  in 
December,  I777.    In  1798,  the  deceased,  desirous 
of  perpetuating  his  residence  in  the  kingdom  as  a 
Portuguese  subject,  obtained  an  act  of  naturaliza^ 
tion  (  and  on  the  6th  of  March,  1801,  in  virtue  of 
permission  duly  granted  on  the  S6th  of  February, 
1801,  signed  a  bond  of  allegiance  whereby  the  act 
of  naturalization  came  into  operation,   so  that, 
from  such  signature,  he  became  ipso  facto  na- 
turalized in  Portugal,  entitled  to  all  the  privileges 
and  liable  to  all  the  obligations  of  natural  born 
subjects  of  Portugal.      That  during  the  occupa- 
tion  of  Portugal  by  the  French  in  1808,  on  pro- 
duction of  such    act  of  naturalization,  he  was 
treated  as  a  native  Portuguese  subject,  and  his 
property,  as  that  of  a  natural  bom   subject  of 
Portugal.     That  in  1823,  the  deceased,  then  at 
Madeira,  authorized  his  son  to  take,  and  he  ac- 
cordingly took,  on  his  father's  behalf,  an  oath  of 
observance  of  the  constitution  under  the  Portu- 
guese  monarchy ;  that  the  deceased  having  so  re- 
flounced  his  own  country  and  become  permanent^ 
resident  and  naturalized  in  the  kingdom  of  Portu- 
gal^ thereby  became  and  thencefbrward  "was  in  all 
respects   sul/ject   to  the  kms^   ^.    of  PortugaL 
That  *m  the  absence  of  a  wUl  vaUd  by  the  Jaws^ 
S^c.  of  Portugal^  his  ^ects^  wheresoe^aer  situatedi 
should  be  disposed  ^  as  tf  he  had  died  intestate. 
That  by  the  laws,  &c  of  Portugal  any  Portuguese 
subject,  leaving  a  widow  not  endowed  by  her 
marriage  articles,   and  issue,  cannot  dispose  by 
will  of  more  tlian  one  sixth  of  his  whole  prc^erty, 
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the  widow  necessarily  taking  a  moiety  (of  two       lS3(k 
thirds  of  which   moiety  the  issue  is  necessary  nAUTruM, 

heir  at  her  decease),  and  the  issue  two  thirds  of       

the  other  moiety,  or  the  whole  of  the  moiety  if  _  c^ 
the  father  does  not  dispose  by  will  of  his  third 
thereof:  that  any  will  of  a  Portuguese  subject 
(leaving  a  widow  and  issue)  contrary  to  such  laws 
&c.  is  null»  and  such  subject  is  deemed  to  have 
died  intestate.  That  the  will  and  first  two  co« 
dicils  in  this  case,  though  apparently  made  with 
all  the  legal  formalities  and  executed  according 
to  the  laws  of  Portugal,  are  in  their  whole  sub* 
stance  repugnant  to  such  laws,  &c.,  inasmuch  as  he 
gives  considerable  legacies  to  a  natural  son,  (a 
spurious  and  adulterine  ofispring  not  legitimated 
by  royal  authority,)  and  to  others  without  taking 
account  of  the  widow's  moiety,  or  constituting  his 
son  heir  of  two  thirds  of  the  other  moiety,  and 
confining  himself  to  legacies  not  exceeding  one- 
sixth  of  his  whole  estate,  as  he  was  bound  to  do 
by  the  laws,  &c.  of  Portugal.  That  the  latter  two  co- 
dicils are  in  the  same  manner  repugnant  to  the 
Portuguese  laws,  &c.,  and  are  not  executed  accord- 
ing to  the  forms  prescribed  by  that  law. 

In  supply  of  proof,  were  annexed  No.  1,  a  copy  of 
the  act  of  abjuration  of  the  Protestant  religion,  by 
the  deceased  at  Lisbon,  in  1770;  No.  2,  a  copy  of  the 
act  of  naturalization  in  1798  (a) ;  No*  3,  a 


(a)  The  material  part  of  this  act  was^  in  substance^  as  fA* 
lows: — '*  Dona  Maria>  &c.  —  We  make  known^  that  John 
Stanley^  a  native  of  Ireland^  having  put  himself  under  our  im- 
mediate protection^  and  given  satis&ctory  proof  of  his  being 
established  in  this  kingdom^  with  an  intention  of  residing  therein 
for  life,  as  our  subject,  we  naturalize  him  in  these  kingdoms,  so 
that  he  may  be  entitled  to  all  franchises,  dignities,  and  privi« 
leges,  enjoyed  by  the  natives  of  these  realms,  it  being  under- 
stood, that  before  hb  can  have  the  benefit  of  this  mandate,  he 
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1830.       of  the  record  of  the  execution  of  the  act  or  bond  of 
Hn^ftT  T»K.  allegiance  (a)  j  No.  4,  a  copy  of  the  recognition  of 

„ the  deceased,  by  the  commander  of  the  French 

V.  forces  at  Lisbon  m  1808,  as  a  native  Portuguese 
subject,  releasing  his  property  from  the  seques- 
tration made  by  the  French  of  English  property  in 
Portugal  at  that  time  ;  No.  5,  a  copy  of  the  power 
granted  by  the  deceased  to  his  son,  John  Stan* 
ley,  to  appear  for  him,  and  take  and  subscribe 
the  oath  of  observance  to  the  constitution  of  the 
Portuguese  monarchy  in  the  year  1823  (4);  and  of 
a  certificate  that  John  Stanley,  did,  in  1823,  in  vir- 
tue of  the  said  power,  and  as  the  representative  of 

shall  first  subscribe  a  bond>  in  virtue  of  which  he  shall  be  in- 
scribed amongst^  and  as  one  of  our  subjects,  so  that  he  may 
enjoy  the  said  rights  and' privileges  to  which,  in  that  quality,  he 
shall  become  entitled." — Lisbon,  2d  of  July,  1798. 

(a)  The  certificate  was  to  this  effect: — *'  On  the  6th  of 
March,  1801,  upon  a  dispatch  of  the  26th  of  February,  1801,  an 
act  and  bond  of  allegiance  was  subscribed  by  John  Stanley,  a 
native  of  Ireland,  upon  the  conditions  of  renouncing  all  the  rights 
and  privileges  of  his  nation,  subjecting  himself  to  the  laws,  &c., 
of  these  kingdoms,  and  to  the  observance  and  payment  of  the  se- 
veral obligations,  duties,  and  imposts,  to  which  native  subjects 
are  liable,  as  if  he  were  a  native,  not  to  absent  himself  from  this 
kingdom  without  licence  from  her  majesty,  the  whole,  upon  the 
pains  established  by  the  laws  of  Portugal,  he  hereby  binding 
himself  voluntarily  to  the  above  conditions,  and  promising  to 
conduct  himself  as  a  true  subject  of  this  kingdom,  otherwise  to 
incur  the  penalties  attached  to  delinquents  in  such  cases,  and 
particularly  to  the  forfeiture  of  his  property,  in  case  he  should  at 
any  time  claim  or  avail  himself  of  the  rights  and  privileges  of 
the  nation  which  he  doth  renounce." 

(b)  *'  I  give  full  authority  to  my  son,  for  me  and  in  my  name, 
to  declare  upon  oath,  that  (  promise  to  uphold  and  observe  the 
political  constitutions  of  the  Portuguese  monarchy,  as  decreed  by 
the  extraordinary  general  Cortes  of  that  nation,  my  said  son 
having  my  authority  to  subscribe  the  act  witnessing  my  said 
promise,  upon  oath. — Madeira,  3d  of  January,  1823. 

"  (Signed)  John  Stanley." 
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his  father, -take  such  oath. — Thirteen    witnesses       ^830. 
were  examined  at  Lisbon  on  this  allegation.  Hilary  tmuc. 
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The   allegation    in  reply  pleaded; — that  the      ^  o. 
testator  was  a  native-born  subject  of  the  king, 
and  from  his  birth  resided  in  Ireland,  until  he 
went  to  Portugal,  to  transact  certain  commercial 
affairs.     That  on  signing  the  bond,  the  deceased 
did  not  become  naturalized  in  the  kingdom  of 
Portugal ;   for  that  by  the  laws  of  Portugal  all 
grants  or  privileges  granted  by  letters  patent,  or 
otherwise,  are  obliged  to  pass  through  the  Chan- 
cery Court  within  four  months  from  the  time  of 
the  granting,  and  that  otherwise  the  letters  patent 
or  decrees  are  absolutely  null  and  void ;  that  the 
act  of  naturalization  was  never  passed  through 
the   Court  of  Chancery,   and  therefore  was  al- 
together invalid.     That  the  French  did  not  treat 
the  deceased  as  a  Portuguese  subject,  but  as  a 
British  subject,  and  caused  him  to  be  imprisonedt 
and  his  property  sequestered  on  that  ground  alone, 
until  by  the  payment  of  a  considerable  sum  of 
money  he  obtained  the  liberation  of  his  person 
and  the  release  of  his  property ;  and  thereupon, 
and  for  no  other  reason,  procured  the  recog- 
nition of  his  naturalization.     That  John  Stanley 
(party  in  this  cause)  did  not,  in  1823,  in  the  name 
of  the  deceased,  take  the  oath  to  the  Portuguese 
constitution,  in  consequence  of  the  deceased  being 
a  Portuguese  subject,  for  that  no  oath  was  at  such 
time  required  from  a  Portuguese  subject,  as  such ; 
that  in  1823  the  deceased  received  a  pension  from 
the  Portuguese  Government,  as  a  reward   for 
baving,  as  an  English  Merchant,  obtained  a  loan 
for  the  Portuguese  Government,  and  that  by  the 
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1830.       then  law  of  Portugal  all  persons  who  received 
HifjiRT  Term,  pcnsions  wcrc  obliged  to  take  an  oath  to  the .  con- 

stitution.     That  the  deceased  being  a  British-bom 

^^^  subject^  avy  will  made  by  him  in  conjbrmity  to 
^•****-  the  laws  of  England^  is  good  and  valid  as  to  the 
disposition  of  the  whole  of  his  property  wherever 
situated  ;  that  a  will  made  by  a  Portuguese  subject, 
leaving  a  widow  not  endowed,  and  child,  and 
being  contrary  to  the  laws,  customs,  and  usages 
of  Portugal,  is  not  null  and  void,  but  is,  by  the 
law  of  Portugal,  void  only  as  to  the  disposition 
exceeding  one-sixth  of  the  whole  property.  That 
the  deceased  professed  the  Protestant  religion,  un^ 
til  his  death,  but  that  being  desirous  of  marrying 
a  Portuguese  Roman  Catholic  subject,  and  it 
being  contrary  to  the  laws  of  Portugal  for  a 
Portuguese  Roman  Catholic  subject  to  marry  a 
Protestant,  he,  to  enable  him  to  marry,  and  for 
no  other  purpose,  submitted  to  a  form  of  renun- 
ciation of  Protestantism,  and  made  an  open  pro^ 
fession  of  the  Roman  Catholic  religion,  but  did 
"  not  comply  with  the  orders,  or  attend  to  the 
religious  services  of  that  church,  but  always  con- 
formed to  the  Protestant  worship.  That  the 
deceased  as  well  previously  as  subsequently  to  his 
will,  declared  he  was  a  Protestant,  and  that  he 
wished  to  die  in  the  Protestant  faith,  and,  at 
Madeira,  he  frequently,  and  until  within  a  short 
period  of  death,  declared,  that  if  prevented  from 
returning  to  England,  he  wished  to  be  buried  in 
the  English  burial  ground  in  Madeira.  That 
whilst  at  Lisbon,  and  in  Madeira,  he  always  in- 
tended to  return,  and  permanently  reside  in  his 
native  country,  and  frequently  declared  his  in- 
tention so  to  do ;   that  on  several   occasions  he 
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actually  took  steps  for,  but  by  unforeseen  occur-       1830. 
Fences   was  prevented  from  executing,  such  in-,  hilaey  t«uc. 
tention,  though  he  never  abandoned  it.  

On  this  allegation  twenty-seven  witnesses  were  ^^ 
examined ;  nine  at  Lisbon,  seventeen  at  Madeira,  b«»»»^ 
and  one  in  London. 

It  was  proved  that  the  deceased  was  a  native  sutemcnt  of 
of  Ireland,  that  he  went  to  Lisbon  prior  to  I77O : 
that  in  1809  he  went  to  Madeira,  and  from  the 
time  he  first  left  Ireland  he  was  resident  in  the 
Portuguese  dominions :  that  his  wife,  though  of 
Irish  extraction,  was  a  native  Portuguese  subject 
and  a  Catttolic :  that  the  deceased,  in  1770,  ab- 
jured the  Protestant  religion.  That  his  legitimate 
and  illegitimate  children  and  grand -children  were 
all  brought  up  as  Catholics,  and  that  all  the  in- 
mates of  his  house  were  Catholics ;  that  he  did 
once  at  Lisbon  receive  the  sacrament  as  a  Ca- 
tholic. That,  in  1801,  the  deceased  signed  the 
bond  of  allegiance :  in  1823,  made  a  declaration 
of  adherence  to  the  Portuguese  constitution,  which 
was  required  to  be  taken  by  all  Portuguese  sub- 
jects who  held  office  or  received  pensions  (a). 
That  he  had  houses  at  Lisbon  and  money  invested 
in  the  American  and  other  funds,  as  well  as  in  the 
English.  That  thoilgh  the  deceased,  on  account 
of  his  name,  was  at  first,  in  1808,  thrown  into 
prison  and  his  property  sequestered  by  the  French, 
yet  both  he  and  his  property  were  afterwards  re- 
leased ;  but,  except  Exhibit  No.  4.  there  was  no 
direct  evidence  on  what  ground  he  was  released. 

On  the  other  hand; — That  the  deceased  ab- 
jured his  religion  only  in  order  to  marry,  since  a 
Portuguese  Roman  Catholic  subject  and  a  Pro- 

(a)  The  deceased  did  receive  a  pension* 
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1830.       testant  could  not  intermarry  (some  of  the  lawyers 
UiLAET  Teem.  Said,  not  evexi  with  a  dispensation).     That  he  did 

not  at  Madeira  conform  to  the  worship  and  cere- 

t^  monies  of  the  Church  of  England ;  that  he  was 

®**''*^  not  treated  by  the  Catholic  curate  of  his  parish 
as  a  Catholic ;  that  though  not  of  strong  religious 
feelings  he  did  occasionally,  though  rarely,  attend 
service  at  the  English  church  ;  and  in  his  last  ill- 
ness sent  for  the  English  Protestant  clergyman. 
That  he  frequently  declared  himself  a  Protestant, 
and  expressed  abhorrence  of  Catholicism.  It  was 
further  proved  that  he  described  himself  as  a 
British  subject,  that  he  often  expressed  his  earnest 
wish  and  intention  to  return  <^  to  end  his  days  in 
Ireland '%  or  ''to  lay  his  bones  in  his  native 
country.'*  That  once,  about  1822,  being  re- 
quested to  wait  a  little  for  his  rent  he  said  **  he 
could  not,  because  he  was  preparing  to  leave 
the  island  and  go  to  his  native  country:"  he 
would  sny,  **  God  forbid  I  should  die  or  be  buried 
here."  Latterly  he  used  to  say,  "  he  feared  from 
his  infirmities  he  should  not  be  able  to  accomplish 
his  return  ;  **  and,  about  a  year  before  his  death, 
on  passing  the  English  Protestant  chapel  and 
burying-ground  at  Funchal,  he  said,  "he  feared, 
notwithstanding  all  his  hopes  and  intentions  of 
^  returning  home,  that  place  would  receive  his 
bones."  That  on  his  death  he  was  there  buried, 
and  his  will  taken  possession  of  by  the  British 
consul,  as  was  usual  with  the  wills  of  the  sub- 
jects of  England.  That  he  invested  his  money 
principally  in  the  British  funds,  and  when  his 
wife  became  deranged,  he  sent  her  over  to  Ire- 
land and  made  her  an  allowance  there.  That  in 
expectation  of  the  French  invasion  he  had,  as  a 
precautionary  measure,    transferred  his  property 
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into  the  name  of  his  son,  who  was  born  in  Portu-       1830- 

gal  C^)*  HiLAET   TmK. 

The  Portuguese^lawyers  deposed  that  the  carta,        

(a)  The  prominent  points  of  evidence,  as  to  the!  deceased's  re-  v. 

figion  and  national  character,  on  both  sides  are  set  forth  in  the  «»»«■• 

following  parts  of  the  depositions. 

*  '^  That  deceased  was  a  British  subject  was  never  doubted  or  Henry  Vdtcfa, 
disputed  by  the  Portuguese  authorities;  deceased  resided  in  ^^^^^"^ 
that  Island  as  a  British  subject,  claimed  to  be  so  considered,  and  posed. 
Avas  so  considered,  from  first  to  last ;  upon  his  death,  deponent, 
as  British  Consul,  attended  at  deceased's  house,  and  having 
found  the  will  and  codicils,  carried  them  to  the  British  Judge 
Conservator,  in  whose  presence  they  were  opened,  and  the  usual 
act  thereof  was  recorded ;  the  will  and  codicils  were  by  their 
joint  act  deposited  with  deponent,  and  remained  in  his  official 
custody  in  the  office  of  the  British  Consul,  where  they  were  left 
by  deponent,  when  he  quitted  the  Island,  in  the  autumn  of  the 
last  year  (1828) ;  if  any  of  the  executors  had  acted,  the  testa- 
mentary papers  of"  deceased  would  have  been  duly  r^stered  in 
the  office  of  the  Consul,  and  then  delivered  back  to  be  acted 
upon  J  but  as  all  the  executors  declined  to  act,  the  papers  were 
deposited  as  before  deposed. 

"  Deceased  informed  deponent  that  he  was  a  Protestant,  but 
had  married  a  Roman  Catholic ;  deponent  never  understood  from 
him  that  he  had  conformed  in  any  degree,  or  at  any  time,  to  the 
Roman  Catholic  religion;  he  did  not  do  so  in  Madeira;  he 
paid  very  little  or  no  attention  to  religious  services,  but  depo- 
nent does  not  doubt  he  was  a  Protestant ;  he  was  buried  in  the 
Protestant  ground  at  Madeira,  which  certainly  would  not  have 
been  allowed  by  the  Portuguese  clergy,  had  deceased  at  any 
time,  to  their  knowledge,  conformed  to  the  Roman  Catholic 

Church. 

"  He  knew  deceased.     In  the  registers  of  the  deaths  of  Bri-  Edwwd  Porter, 
tish  subjects  kept  in  the  office  of  the  British  Consul  in  Funchal,  g^;^  ^;°»j^ 
the  death  of  deceased  is  entered.     On  the  death  of  a  British  dcinu 
subject  dying  testate  in  the  Island  of  Madeira,  their  wills  are 
registered  at  the  British  Consulate;  the  will  and  codicils  in 
question  were  registered  as  usual. 

"  Deponent  knew  deceased  from  1785,  until  he  (deceased)  Andrew  Forrert, 
went  to  Madeira,,  in  1809;  deceased  was  continually  resident  in  °J[,^b'^^; 
Portugal  during  deponent's  acquaintance  with  him ;  he  was  the 
principal  of  a  mercantile  house  of  eminence  in  Lisbon ;  depo- 
nent was  accustomed  to  see  him  at  least  once  every  week;  dur- 
ing the  period  of  deponent's  acquaintance  with  him,  deceased 
professed  the  Romau  Catholic  religion ;  he  was  married  when 
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1830.       or  act  of  naturalization,  unless  passed  within  four 
months  through  the  chancery,  would  be  null ;  but 


HiLABT  Teem. 


-T  deponent  first  knew  him;    deponent  knew  his  wife  Helena, 

9.  formerly  Doran,  and  her  parents^  she  was  bom  in  Portugal  of 

BiRxxs.  Irish  parents ;  deceased  had^  by  his  said  wife^  three  children ; 
John,  party  in  this  cause,  is  the  only  one  that  survived  deceased; 
they  were  all  educated  in  the  Roman  Catholic  religion ;  the  mo- 
ther was  a  Roman  Catholic  Deponent  was  in  Lisbon  during 
the  occupation  of  Portugal  by  the  French,  and  he  believes  that 
the  naturalization  of  deceased  was  a  protection  to  him,  and 
saved  his  property.  Of  his  having  abjured  the  Protestant  reli- 
gion, deponent  often  heard  his  parents  speak  as  that  to  which 
deceased  had  recourse  for  the  purpose  of  marrying.  Deponent 
went  through  the  ceremony  of  being  naturalized  at  the  time  of 
the  French  invasion :  that  was  only  an  expedient  on  the  part  of 
deponent. 
Deonis  Connell,  *'  Knew  deceased  from  1780  till  1809,  when  deceased  left 
Merchant,  aged  Lig|,Qn.     H^  never  knew  deceased  when  a  Protestant ;  he  pio- 

6%  a  oatire  of  ,    ,      «  .«    i    i.        i.   .        i     •         hi       •        \ 

liibon,  and  al-  fessed  the  Roman  Catholic  religion  dunng  all  the  time  deponent 
wayi  resided       knew  him,  and  once  (in  1794)  deponent  was  present  when  de- 
ceased received  the  blessed  sacrament;  all  deceased's  children 
were  educated  as  Catholics. 
The  Rer.  W.  ''  Deponent  since  October  1821  knew  deceased  till  deceased's 

Cb  ^iiT^th  ^^^^ '  deponent  had  very  little  communication  with  deceased, 
British  rendenu  but  during  his  illness  he  sent  for  deponent,  about  three  months 
»t  Madeira.         before  his  death ;  deponent  apologized  for  apparent  inattention, 

saying,  that  he  had  supposed  him  to  be  a  Catholic;  deceased  replied, 
he  held  the  Catholic  religion  in  abhorrence ;  he  had  lived  too  long 
in  a  Catholic  country  to  be  ignorant  that  it  was  a  system  of 
delusion ;  he  spoka  of  the  ceremonies  of  that  church  as  mum- 
meries, and  reprobated  the  whole  in  very  strong  terms;  he 
appeared  a  man  who  had  been  long  indifferent  to  all  religion, 
though  awakened  to  an  anxiety  respecting  it,  when  illness  and 
infirmity  pressed;  deceased  wished,  as  he  said,  to  put  himself 
into  deponent's  hands,  adding,  that  he  must  ir  ake  up  his  accounts, 
as  he  was  not  long  for  this  world;  depcnent  continued  his 
visits  to  deceased  to  the  last,  and  deceased  received  and 
welcomed  them ;  deponent  lent  him  books,  of  which  deceased 
afterwards  expressed  his  high  approbation,  and  unless  de- 
ceased were  a  most  practised  hypocrite,  he  died  a  Protestant ; 
deponent  did  not  communicate  or  pray  with  Him,  for  deceased 
did  not  express  any  wish  that  he  should  do  either,  though  de- 
ponent gave  him  the  opportunity  of  so  doing.  That  deceased 
ever  conformed  publicly,  ^ith  the  religious  services  of  either 
church,  Protestant  or  Catholic,  deponent  docs  not  know;  he  said. 
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that  the  time  might  be  extended  by  the  favour  of      ^^SO- 
the  crown.     One  indeed,  Matta^  said,  that  as  it  hila»y  Teem. 

as  an  excuse  for  never  attending  tbe  English  chapel>  that  he       Staxut 
was  afraid  of  sitting  in  a  draught  of  air>  and  must  have  some-  «• 

thing  on  his  head^  which  would  have  excited  ridicule  among  the  ^*^^^»* 
younger  parts  of  the  congregation ;  deponent  considered  that  but 
an  excuse ;  during  his  illness^  however^  and  as  long  as  deponent 
visited  him^  which  was  as  long  as  deceased  was  in  a  state  to 
receive  him,  when  he  could  speak  but  little^  and  was  gradually 
sinking  under  the  influence  of  stupor^  deceased  appeared  to 
be,  and  was,  as  he  believes,  sincere  in  his  declarations  of  adherence 
to  the  Protestant  feith. 

''  Deponent   (after  the  execution   of  the  will)   inquired  of  Januario  da 
deceased,  as  it  was  his  duty  to  do,  of  what  crown  or  kingdom  he  ^^^^^^ 
was  a  subject ;  and  deceased  having  declared  himself  to  be  a  public,  aged'69. 
British  subject,  it  was  so  expressed  in  the  approval. 

**  He  has  been  curate  of  the  parish  of  St.  Peter,  Fnnchal,  The  Rev.  Joze 
during  the  last  ten  years:  deceased  never  during  that  period,  ^* Costa, 
attended  or  conformed  to  any  part  of  the  worship  service,  orders, 
or  acts  of  the  Roman  Catholic  Church,  public  or  private,  to  the 
best  of  deponent's  knowledge  or  belief ;  deponent  believes  him  to 
have  been  a  Protestant. 

''  On  interrogatory,  respondent  never  saw  deceased  at  the 
English  Protestant  Chapel;  all  the  inmates  and  servants  of  the 
house  in  which  deceased  resided  in  Funchal  were  Portuguese, 
and  Catholics ;  J.  Bemes  is  a  Roman  Catholic,  and  his  children 
have  been  baptized  and  educated  in  that  faith  ;  Joaquina  was  a 
Catholic 

"  He  knew  deceased ;  he  resided  in  the  parish  of  St.  Peter,  The  Rev.  F.  Da 
of  which  deponent  is  vicar,  from  1811  till  his  death ;  deponent 
has  been  vicar  since  1815 ;  deponent  has  examined  the  register 
of  the  parishiooers,  which  contains  the  names  of  all  persons  re- 
siding in  the  parish,  in  whatever  capacity,  who  are  Catholics, 
and  are  therefore  required  to  attend  confession ;  that  register  has 
been  regularly  kept,  and  the  name  of  the  deceased  does  not  * 
'appear  from  1811,  when  he  became  a  resident,  till  his  death ; 
deceased  was  never  known  by  deponent  to  attend  confession,  or 
the  public  service  of  the  church,  or  to  conform  in  any  way  to  the 
religious  services  or  acts  thereof  at  any  time,  in  public  or  in 
private;  deponent  does  not  know  that  deceased  conformed  to 
the  worship  or  service  of  the  Protestant  Church,  but  on  two  or 
three  occasions  deceased  told  deponent  he  was  a  Protestant  and 
not  a  Catholic,  because  it  would  interfere  with  his  commercial 
coDoems;   deponent  believed  deceased  to  be  a  Protestant,  and 
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1830.  was  for  a  naturalized  permanent  residence,  it 
would  take  effect  without  passing  through  chan- 
cery. There  was  no  proof  that  it  had  so  passed } 
but  the  lawyers  said,  it  could  not  have  been  re- 
corded unless  all  the  necessary  formalities  had 
been  observed.  That  on  signing  the  bond  of  al- 
legiance the  carta  of  naturalization  comes  into 
operation,  and  thenceforth  is  of  full  effect :  the 
party  becomes  entitled  to  all  the  privileges,  and  is 
liable  to  all  the  obligations  of  natural  bom  sub- 
jects of  that  kingdom ;  and  some  of  the  lawyers 
expressed  an  opinion  that,  in  the  absence  of  a 
will,  valid  by  the  law  of  Portugal,  the  effects 
of  9  person  so  naturalized  must  be  disposed  of  as 
if  he  died  intestate  (a). 

It  was  admitted  on  one  side  and  the  other,  that 
the  execution  of  the  will  and  first  two  codicils  was 
in  accordance  with  the  formalities  required  by  the 
Portuguese  law  for  a  sealed  will  (Ordena9oens, 

therefore  allowed  him  to  be  buried  in  the  ground  belonging  to 
the  English   Protestants  at  Funchal,  which    deponent  could 
not  otherwise  have  suffered  to  be  done, 
^he  Rev.  C.  "  Deponent  knew  deceased  from  the  time  of  his  arrival  at 

ViS^SthepL  F»*°^^^'  in  1809;  the  first  parish  in  which  he  resided  was  that 
rish  of  the  Se,  in  0^  t^«  8^«  In  the  parish  registers  of  the  S6  for  1810 — 11,  the 
the  Cathedral  of  house  of  deceased  is  registered,  and  the  names  of  the  persons 
^nc   1,  ag        iieing  Catholics  therein  are  registered,  but  in  that  list  the  name 

of  deceased  does  not  occur,  he  is  mentioned  only  as  the 
occupier  of  the  house ;  hence  deponent  saith,  it  clearly  appears 
that  deceased  did  not  at  that  time  profess  the  Catholic  ftdth, 
or  conform  to  the  discipline,  servioe,  or  orders  of  that  church." 

(a)  The  lawyers  were  all  of  Lisbon,  LL.DD.,  advocates  in  the* 
Casa  da  Supplica9ao,  the  first  tribunal  of  justice;  and  to  which 
causes  concerning  wills  are  brought  by  ultimate  appeal.     Four 
were  examined  on  each  side ;  viz. 

FOR  STANLBT.  FOR  BBRNK8. 

Felipe  de  Medeiro ...  Aged  62  Adriano  Barreto Aged  2? 

Joaquim  Simas  24  Antonio  da  Silva 40 

Inacio  da  Matta 81  Manoel  Verdades  .... 45 

Joao  Ferreira 78  Jose  da  Veiga 34 
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B.   4,.  t.  80  and   86)  (a).      That  to  render  tes-       1880. 
tamentaiy  papers  valid  by  the  law  of  that  country  wt».,^  tv,^, 

(a)  ^'  If  the  leaaefaoldeF^  making  his  wiU>  lAstitates  his  deaoend-        Svaiha 
ants  or  asoendants,  it  will  be  acted  as  when  be  dies  abintestatedj  «. 

although  in  the  will  he  may  bequeath  his  third  part  to  any  per-  Bbakm. 
son  that  is  not  his  descendant  or  ascendant*  Sec.  4,  what  we  J^^^x^iSot) 
say  about  sons  and  grandsons  by  line  of  descent  will  be  observed  from  the  Orde- 
with  those  of  the  line  ascent^  via  i^-^Father,  moth^ ^  and  irrand*>  °a96eos,  B.  4. 
fieithers  and  mother^,  when  there  are  none  in  the  line  of  descent, 
because,  while  there  are  descendants,  the  lease  will  not  come  to 
the  ascendants ;  and  if  there  is  no  legal  descendant,  althouglk 
there  may  be  a  legal  ascendant,  his  natural  son,  though  his  father 
was  a  nobleman,  shall  come  to  it,  and  the  spurious  son  shall  not 
be  entitled  to  the  lease,  unless  he  is  legitimated  by  us  in  such  a 
manner  that  he  may  succeed  abintestated,  and  not  in  any  other 
way.  All  marriages  in  our  kingdoms  are  understood  to  be  done  Tit  46. 
by  contract  of  halves,  except  when  another  thing  shall  be  agreed, 
what  was  agreed  shall  be  fulfilled.  When  any  person  wishes  to  l^i^  ^^ 
have  his  open  will  made  by  a  notary,  he  must  have  five  witnesses^ 
free  men,  or  reputed  such,  of  more  than  fourteen  years  of  age,  so 
that  with  the  notary  that  writes  the  will  there  may  be  six  wit- 
nesses; the  will  the  notary  must  write  in  his  register,  abd  shall 
be  signed  by  the  witnesses,  and  by  the  testator,  if  he  can  sign, 
and  if  he  cannot,  one  of  the  witnesses  must  sign  for  him,  near 
the  mark,  declaring  that  he  signs  by  order  of  the  testator,  be- 
cause he  cannot  sign,  and  such  will  shall  be  valid.  If  the  tes* 
tator  wants  to  make  a  sealed  will,  after  writing  or  having  his 
testament  written  by  some  person,  he  shall  sign  it  if  not  written 
by  himself:  for  if  so  written  it  will  be  sufficient,  though  it  might 
not  be  signed  by  him :  and  not  knowing  how  to  sign,  it  must  be 
signed  by  the  person  that  has  written  it,  sealed  and  sewed,  and 
the  jtestator  shall  deliver  it  to  the  notary  before  five  witnesses, 
free  men,  or  reputed  as  such,  over  fourteen  years  of  age,  and  be* 
fore  them  the  notary  will  ask  him  if  that  is  his  wiU,  and  if  he 
holds  it  to  be  good,  firm,  and  valid,  and  if  he  says  *^  Yes,"  the 
notary  shall  immediately,  in  the  presence  of  the  witnesses,  make 
the  instrument  of  approval  on  the  back  of  the  will,  <^^-lftr^!^g  the 
testator  delivered  it  to  him,  and  took  it  for  his  good  and  firm 
will,  and  the  same  instrument  of  approval  all  the  five  witnesses 
must  sign,  and  the  testator,  if  he  can  sign ;  and  not  being  able  to 
sign,  one  of  the  witnesses  shall  sign  for  him,  declaring  near  the 
mark,  that  he  signs  by  order  of  the  testator,  because  he  is  not 
able  to  sign,  and  in  no  other  manner  shall  the  will  be  valid ;  and 
this  notwithstanding  any  usage  to  the  contrary  in  any  phioej 
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1830*       those  formalities  were  requisite  ;  that  the  third 
HilaeTtum.  ^^d    fourth  codicils    were    not    executed    with 


SvANLsr       and  the  notary  which  shall  make  an  instrument  of  approval  to 
«.  any  will  or  codicil^  without  having  it  signed  liy  the  witnesses, 

Bbkvis.  m^^  ^y  ^ii^  testator,  shall  lose  his  office,  and  the  instrument  of 
approval  shall  be  null.  Sec.  2.  To  avoid  forgeries  in  wills,  the 
instrument  of  approval  is  to  be  written  on  the  will,  or  if  that  is  im- 
possible, so  annexed  that  the  true  will  may  not  be  taken  from  such 
instrument,  and  another  be  put  in  its  stead.  3d.  In  the  absence  of 
a  notary,  the  will  may  be  made  with  five  witnesses,  if  written  or 
signed  by  the  testator,  or  with  six,  if  written  by  another  person. 
4th.  Provides  for  nuncupative  wills  at  the  point  of  death. 
Tit  82.  If  a  fiither  or  a  mother  make  a  will,  and  knowing  they  have 

children,  take  the  third  part  of  their  moiety  of  the  property,  and 
dispose  of  it  in  favour  of  any  person  they  may  think  proper,  or 
shall  order  it  to  be  distributed  after  their  deaths  according  to 
their  wishes,  although  in  the  will  the  children  may  not  be  posi- 
tively instituted  or  disinherited,  such  will  is  valid,  because,  as 
he  disposed  of  the  third  part  of  his  property  in  the  will,  and 
knew  he  had  children,  it  seems  that  he  wanted  to  leave  to 
them  the  other  two  parts,  and  to  institute  them  in  the  same,  al-' 
though  he  did  not  mention  them  positively,  and  so  they  must' be 
held  as  instituted  heirs  in  the  manner  as  if  they  had  positively 
been  instituted  in  the  wilL  1st.  And  the  father  or  mother  dis- 
posing in  their  will  of  all  their  property  and  goods,  making  no 
mention  of  the  legal  children,  knowing  he  or  she  had  one,  or  dis- 
inheriting him,  not  declaring  the  legal  cause  of  so  disinheriting 
him,  such  will  is,  by  law,  null,  and  of  no  validity  as  to  what  re- 
spects the  institution  or  disinheritance  in  the  same  made,  but 
the  legacies  contained  in  the  same  will  shall,  in  all  cases,  be  firm 
and  valid,  inasmuch  as  they  may  come  within  the  testator's 
third  part,  so  and  in  such  manner  as  if  the  will  had  been  good 
and  valid  by  law.  2d.  And  the  fether  or  mother,  declaring  in 
their  will  the  reason  why  they  disinherit  their  legal  child,  if  the 
instituted  heir  in  the  will  wishes  to  have  the  inheritance  so  dis- 
posed in  his  fiivoiir,  he  necessarily  must  prove  such  reason  to  be 
true  as  declared  in  the  will,  and  that  it  is  a  legal  and  suiEcient 
one  for  the  child  to  be  by  virtue  of  it  disinherited,  and  being 
proved,  the  will  shall  be  valid,  and  the  instituted  heir  shall  have 
the  inheritance  so  disposed  in  his  favour,  with  no  other  impedi- 
ment. And  if  he  does  not  prove  the  cause  of  the  disinheritance 
to  be  true  and  legal,  the  will  shall  become  null,  and  the  child 
shall  inherit  the  whole  of  his  father  or  mother's  property  if  he 
wishes,  but  must  pay  the  l^cies  contained  in  the  will,  as  above 
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those  formalities,  and  were  consequently  invalid       1830. 
if  the  Portuguese  law  were  to  govern  the  case.  hilHTtw 

stated.    3d.  But  if  the  father  or  mother^  at  the  time  of  making        J~ 
their  will^  had  a  legal  child^  and  believing  him  dead,  did  not  «. 

mention  him  in  the  will,  but  bequeathed  all  their  property  and  Bbemia 
goods,  instituting  another  heir,  in  such  case  the  will  shall  be 
null,  not  only  in  what  respects  to  the  institution,  but  also  to  the 
legacies  contained  in  the  same.  4th.  All  that  is  above  stated, 
as  taking  place  when  the  father  dies,  leaving  children,  will 
also  take  place  when  he  makes  a  will,  and  dies  without  children, 
but  leaves  grandsons  or  other  descendants ;  and  also  when  the 
son  or  other  descendant  dies,  and  makes  a  will,  leaving  no  de- 
scendants, and  has  his  father,  mother,  or  other  ascendants  living. 
6th.  Also,  if  the  fether  or  mother,  at  the  time  of  making  their 
will,  had  no  legal  son,  and  afterwards  he  had  one,  or  had  one  al- 
ready, and  did  not  know  it,  and  this  one  is  alive  at  the  time  of 
the  death  of  the  fietther  or  mother,  this  will,  as  also  the  legacies 
in  the  same,  shall  be  null  and  of  no  effect. 

"  As  to  codicils,  whether  opened  or  made  by  public  notary,  or  Tit  BS. 
sealed  with  instrument  of  approval,  in  the  back,  or  made  and 
signed  by  the  testator,  or  by  any  other  private  person,  it  is  suf- 
ficient that  four  witnesses  be  present  (when  they  are  made),  men 
or  women,  of  more  than  fourteen  years  of  age,  free,  or  reputed  as 
such,  so  that  with  the  notary,  or  with  the  person  which  makes 
them,  there  are  five  witnesses,  upon  condition  that  the  witnesses 
named  in  the  instrument  of  approval  shall  all  sign  the  same ; 
and  when  any  child  of  an  ecclesiastic,  or  of  any  other  connexion 
reproved  or  punishable  by  our  laws,  or  by  the  common  law,  to 
which  the  fieither  or  mother  cannot  succeed,  because  he  has  been 
so  bom  of  a  reproved  or  punishable  connexion,  dies  abintestate, 
his  brother,  son  of  his  mother,  although  he  may  be  born  of  an  il- 
legal, reproved,  or  punishable  connexion,  will  succeed  to  him, 
and  be  his  heir,  if  there  is  no  other  impediment  but  the  one  of 
being  the  ofispring  of  such  connexion ;  and  also  he  may  succeed 
to  any  other  relations  and  kindred  by  the  mother's  side  and 
blood  ;  so  that  the  brothers  and  the  other  ulterior  kindred  may 
succeed  between  themselves  abintestated,  though  they  may  de- 
scend from  a  condemned  and  illegal  connexion  by  the  mother's 
line  and  blood ;  and  as  to  what  respects  the  succession  of  those 
who  are  of  an  illegal,  though  not  of  a  condemned  nor  punishable 
connexion,  what  in  our  laws  and  the  common  law  is  determined 
will  be  executed. 

''  On  the  death  of  the  husband,  the  wife  remains  in  possession  Tii  M. 
and  in  the  administration  of  all  the  property,  if  at  the  time  of 
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1830.  It  was  further  admitted,  that  when  a  marriage 

HiLAEY  Term,  takes  place  without  marriage  articles,  the  surviving 

party  is  entitled  to  a  moiety  of  the  whole,  property 

^tt^*^  absolutely :  if  there  be  legitimate  issue,  such  issue 

Berhes.  jg  jj^  ijj^g  manner  entitled  to  two-thirds  of  the  other 

moiety ;  and  over  the  remaining  one-sixth  of  the 
whole  the  deceased  has  a  disposing  power :  (Orde« 
naf  oens,  B.  4.  t.  46.  and  82.)  Thus  far  all  the 
lawyers  were  agreed ;  but  on  other  points  they 
differed.  Of  those  examined  for  Stanley,  Medeiro 
thought  it  was  necessary  expressly  to  institute  the 
issue  heirs  of  two- thirds  of  the  moiety,  and  if  the 
testator  did  not  expressly  do  so,  or  if  he  lefl  away 
more  than  one-sixth  of  the  whole  property,  or  left 
legacies  to  an  adulterine  issue,  the  will  was  void  in 
ioto.  The  othei*s  all  agreed,  that  it  was  not  ne- 
cessary expressly  to  institute  his  legitimate  issue  to 
two-thirds  of  the  moiety,  and  that  if  he  disposed  of 
more  than  one-sixth  of  the  whole,  the  will  was  not 
absolutely  null  in  totOj  but  only  as  to  the  excess  ^ 
and  that  the  legacies  must  abate  in  proportion  : 
and  those  to  the  adulterine  issue  (if  illegal)  would 
only  vitiate  such  legacies,  and  not  affect  the  ge- 
neral validity  of  the  will*     Simas  thought  neither 

sttch  deftth  she  was  living  and  maintained  as  man  and  vrife,  and 
from  her  hand  the  heirs  of  her  husband  will  receive  the  division 
of  all  the  property  remaining  at  the  husband's  deaths  and  the  le- 
gatees their  legacies^  insomuch,  that  if  any  of  the  hdrs  or  le* 
gatees,  or  any  other  person,  takes  possession  of  any  thing  belong- 
ing to  the  inheritance,  after  the  husband's  death,  without  the 
wife's  consent,  she  may  consider  herself  dispossessed  thereof,  and 
it  must  be  to  her  restituted,  and  as  from  the  moment  that  the 
marriage  is  consummated  by  copulation,  the  wife'  becomes  en- 
titled to  the  half  of  all  the  property  of  both,  and  the  husband,  on 
the  death  of  the  wife,  continues  in  the  old  possession  he  had  be- 
fore, it  is  just,  that  on  the  death  of  the  husband,  she  should  re- 
main in  possession,  and  with  the  administration  of  all  the  pro- 
perty." 
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Bernes    nor    his  children   could   take   legacies.       183a 
MattUy — that  Bernes  could,  but  that  bis  children  hila»y  temm. 
could  not.     jPerreira,— that  both  Bernes  and  his 
children  could  (a). 


(a)  Medeibo  deposes:  the  formalities  necessary  for  the 
validity  of  a  will  or  codicil  are  set  forth  in  the  Ordena^ao 
de  R^gno^  t.  80,  s.  1,  and  t.  86,  that  any  will  or  codicil 
be  yalid  depends  not  only  on  the  observance  of  extrinsic  form- 
alities, but  also  on  that  which  is  intrinsic,  for  if  the  latter  be 
wanting,  the  former  are  of  no  value ;  there  may  indeed  be  certain 
prohibited  dispositions  in  wills  that  dp  not  affect  the  validity  of 
the  whole  instrument,  as  for  instance,  by  a  law  passed  on  the 
9th  November,  1769,  not  in  the  Book  of  Laws,  but  altering  the 
law  found  under  tit.  18.  of  the  second  book;  and  there  are  others 
of  a  similar  kind,  the  bequest  of  some  estate  in  favour  of  a  convent, 
in  which  case  the  particular  disposition  is  null,  and  the  estate 
passes  to  the  legal  heir,  but  the  rest  of  the  will  is  good ;  if  a 
legitimate  child  be  not  constituted  heir  of  two  parts  of  the  moiety 
aforesaid,  or  if  the  will  contain  dispositions  in  favour  of  an 
adulterine  son,  one  born  from  a  condemned  connection,  who  is  by 
law  prohibited  to  succeed  in  auy  thing  to  his  father,  unless 
legitimated  by  royal  patent,  the  will  or  codicil  is  altogether  void, 
and  of  no  value ;  4th  Book  of  Laws,  t.  82,  s.  1  and  3,  t.  93, 
8. 1,  and  t.  36,  s.  4.  His  opinion  on  the  testamentary  papers 
in  question  is,  that  the  deceased  having  declared  that  he  had  a 
child  of  the  legitimate  marriage,  and  not  having  instituted  him 
positively  an  heir  to  the  two  parts  of  his  half  of  his  property 
aforesaid,  but  bequeathing  to  him  only  an  uncertain  residue, 
there  results  therefrom  an  incurable  nullity  in  the  will  generally, 
the  whole  of  which  will,  together  with  the  codicils,  and  every 
part  thereof,  is  thereby  rendered  absolutely  null  and  void,  as  if 
the  same  had  not  been  written  (4th  Book  of  Laws,  t.  82).  It 
is  indispensable  that  the  father  disinherit  his  son,  or  institute 
him  positively  in  the  said  two  parts,  kno\ving  that  he  has  one, 
and  naming  him  in  his  will ;  no  contradiction  arises  in  this  case 
from  what  is  mentioned  in  the  Ordena9ao,  Book  4,  t.  82,  in  the 
b^;inning,  and  1st  sect,  because  in  that  commencement  the  law 
mentions  the  case  in  which  the  fiither  positively  dispoaes  of  his 
ooe-third  part,  without  speaking  of  the  Intimate  child  or  child- 
ren, and  as  he  only  brings  the  said  third  part  into  the  disposi- 
tion, it  suppose^  that  the  children  are  tacitly  instituted  in  the 
other  two  parts,  and  as  such,  the  ^sposition  of  the  third  part  is 
valid ;  but  always  under  condition  of  being  disposed  of  in  &vour 
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1830.  Of  those  examined  for  Bernes,  all  agreed  that 

Hilary  Terk.  ^^^  ^^^  could  Only  be  void  as  to  the  excess  over 

-T  of  a  person  capable  of  being  heir  to  such  third  part :  in  the  2d 

n,  sect,  the  law  states  the  case  in  which  the  father  or  mother  makes 

BiRMxa.  g  disposition  of  all  the  property  without  restricting  themselves 
to  the  third  part,  and  then  the  law  also  declares  the  will  null, 
but  also  favours  the  legatees  (from  a  pious  cause),  limiting  them 
to  the  third  part,  if  the  legatees  are  proper  persons  to  succeed  to 
the  l^acies ;  and  from  this  it  results,  in  the  second  place,  that 
deceased  making  bequests  in  favour  of  an  adulterine  son,  and  of 
his  children,  who,  by  the  Portuguese  laws,  cannot  be  heirs  to 
any  thing  of  the  father,  if  they  do  not  appear  legitimated  by  the 
Sovereign,  with  Royal  Proviso  to  allow  them  to  succeed,  either ' 
in  will  or  by  intestacy,  such  l^acies  would  be  null,  supposing 
that  the  will  itself  had  not  been  a  nullity  in  loio  ;  as  it  is,  the 
law  will  in  no  case  dispense  with  the  extrinsic  formalities  which 
it  directs  to  be  observed ;  it  declares  that  in  any  other  form  it 
shall  not  be  valid ;  if  the  original  will  and  first  two  codicils  possess 
the  requisite  formalities,  the  objections  to  them  are,  those  only 
which  he  has  mentioned ;  the  two  remaining  codicils  are  null  in 
UAo  by  the  want  of  extrinsic  formalities ;  they  have  not  either 
the  approval  of  the  notary  or  a  sufficient  number  of  witnesses. 
He  leans  himself  also  on  the  Roman  law,  which  is  the  origin  of 
those  laws  as  to  the  rights  of  legitimate  sons,  and  wills,  called 
inofficious ;  the  will  in  question,  though  made  with  all  requisite 
formalities,  is,  in  his  opinion,  null  and  void  in  all  its  parts  and 
I^ades. 

S1MA8  deposes :  the  extrinsic  formalities  which  the  laws  of 
Portugal  require  for  the  validity  of  a  will,  are  mentioned  in  the 
4th  Book  of  Laws,  t.  80.  s.  1  and  3 ;  those  for  a  codicil  in  t.  86. 
When  any  of  these  be  wanting,  the  instrument  is  void  in  toto  ; 
but  if  these  be  complied  with,  intrinsic  formalities  are  still  re- 
quisite ;  one  of  these  is,  that  the  party  constitute  an  universal 
heir ;  the  disposition  of  property  which  the  law  prohibits,  made 
in  a  will  having  all  extrinsic  formalities,  will  make  it  void  in 
the  whole,  or  in  part,  as  the  case  may  be.  According  to  the  laws 
of  Portugal,  a  spurious  and  adulterine  son  cannot  be  the  heir  of 
any  part  of  his  father's  property,  as  is  seen  by  reference  to  the  4th 
Book  of  Laws,  t.  93 ;  and  in  consequence,  if  the  father,  in  a  will 
made  with  all  the  solemnities,  dispose  to  him  any  legacy,  such 
l^cy  is  void,  though  the  will  itself  otherwise  subsists ;  if  a 
testator,  having  children,  make  a  will,  by  which,  without  dis* 
inheriting  them  by  virtue  of  any  of  the  stated  causes  declared  in 
the  Book  of  Laws,  No.  4.  tit.  88,  should  supersede  them,  not 
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one*sixth.     And  Verdades^  Da  Veiga^  and  Barreto       1830. 
said  generally,  after  a  perusal  of  the  will,  that  it  hilaet  tmh. 

mentioning  them  in  the  will,  and  should  dispose  of  all  his  pro- 
perty to  a  stranger,  such  will  would  be  null  in  toto,  as  appears 
from  tit.  82,  in  the  4th  Book  of  the  Laws.  If  the  will  should 
contain  such  a  disposition  of  property,  as  that  the  issue  be  not 
disinherited,  but  is  appointed  to  receive  under  it  less  than  two- 
thirds  of  the  moiety  aforesaid,  to  which  they  are  absolutely  en- 
titled^ the  will  is  not  null  tn  iolo,  but  the  legacies  to  others 
must  abate  in  proportion,  so  as  to  make  up  the  two'thirds  for 
the  issue ;  a  child  must  either  be  disinherited,  and  be  declared 
to  be  so  by  the  will,  for  some  cause  allowed  and  specified  by  the 
law,  or  be  entitled  absolutely  to  two- thirds  of  the  property  which 
the  parent  had  a  right  to  dispose  of  by  will,  that  is,  of  his  own 
moiety  of  the  whole,  in  the  present  all^;ed  circumstance ;  as  to 
the  rest  of  his  property,  he  may  dispose  of  it  as  he  pleases,  ex- 
cept to  such  persons  as  are  forbidden  by  law  to  inherit.  In 
r<^ard  to  the  will  and  codicils  in  question,  of  the  third  part 
of  the  moiety  of  which  deceased  could  dispose  to  strangers 
in  blood,  or  generally  as  he  pleased;  he  could  not  dispose 
in  any  hereditary  manner,  in  favour  of  his  natural  son. 
That  it  is  an  unanswered  principle  in  the  Portuguese  law,  as  in 
the  Roman  law>  that  there  is  a  reciprocity  in  the  right  of  suo- 
cession,  that  is,  when  the  fether  cannot  be  an  heir  to  the  son,  the 
son  cannot  be  an  heir  to  the  father.  Ordena^ao,  Book  4. 
t.  93,  positively  declares,  that  the  father  cannot  be  an  heir  of  a 
son  born  from  reproved  or  repudiated  connection,  and  in  conse- 
quence the  son  cannot  succeed  to  the  father.  It  is  also  declared 
in  the  Ordena9ao,  Book  4.  t.  92.  s.  3,  that  the  person  which  is 
not  a  piao,  that  is,  has  some  kind  of  nobility,  and  has  legitimate 
sons  and  a  natural  son,  cannot  dispose  to  the  natural  son  of  the 
whole  or  any  part  of  his  one-third ;  in  Portugal,  merchants  of 
great  traffic  are  not  piaos^  and  in  consequence,  if  deceased  was, 
when  Bemes  was  bom,  a  merchant  of  great  traffic,  he  could  not 
have  bequeathed  to  him  any  part  of  his  remaining  third  of  pro- 
perty, although  Bemes  had  not  united  in  him  the  qualities  of 
spurious  and  adulterine,  but  had  been  only  illegitimate ;  in  con- 
sequence deponent  judges,  that  according  to  the  laws  of  Portu- 
gal, the  will  of  deceased  is  null  in  all  parts  where  he  disposes  of 
more  than  one-third  of  the  half  of  his  property ;  and  also  null  in 
what  he  disposes  of  in  favour  of  Bemes  and  the  children  of 
Bemes,  because  they  all  participate  in  the  same  disqualification ; 
it  is  null  also  in  the  point  where  deceased  prohibits  his  Intimate 
son  from  inquiring  into  the  transactions  which  deceased  had  with 
the  natural  son,  not  only  because  thereby  the  laws  would  be 
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BtOMEM, 


1830.       was  good  as  far  as  the  disposition  of  the  one*sixth 
HxwiRr  TERM.  went.     Da  Silva  more  precisely  said :    "  in  his 

evaded,  but  becauae  if  Bernes  were  even  a  legitimate  brother  «f 
Stanley,  the  latter  would  have,  notwithstanding  any  prohibition 
of  his  father,  a  right  to  investigate  what  the  other  had  received 
from  their  father  in  his  life-time,  Ordena9ao,  Book  4.  t.  97*  He 
thinks  the  will  to  be  null  also  in  the  parts  where  a  penalty  is 
put  upon  the  legitimate  son,  in  case  of  his  opposing  himself  to 
the  dispositions  made  by  deceased,  because  deceased  had  not  the 
power  of  altering  the  laws,  or  of  imposing  any  penalty  on  asking 
their  observance,  and  requiring  the  judgment  of  nullity  of  all 
acts  contrary  to  them,  and  such  penalty  being  a  legacy  in  favour 
of  a  spurious  son  of  condemned  connection,  is  of  course  as  nuU  as 
any  other  legacy  given  to  him ;  the  will  is  null  also  in  so  far  as 
it  institutes  the  son,  Stanley,  heir  only  conditionally ;  whereas 
he  being  the  forced  heir  of  deceased,  the  father  could  not  in  any 
manner  restrict  the  institution  of  him  as  such ;  the  will  is  also 
null,  inasmuch  as  it  disposes  of  the  son's  property,  because  the 
father  was  not  the  owner  of  it ;  these  nullities  do  not  however 
entirely  annul  the  will,  which  must  subsist  in  what  respects  the 
other  legacies  included  in  the  one«third  of  deceased's  moiety ; 
Ordena9ao,  Book  4.  t.  82.  s.  1 . ;  it  being  a  rule  in  Portuguese 
law,  that  he  who  cannot  be  an  heir  by  will,  cannot  be  such  by  a 
codicil ;  the  codidls  in  question  are  null  in  all  that  relates  to  the 
disposition  in  &vour  of  Bemes  and  his  children ;  in  the  rest  they 
are  valid  if  they  possess  all  requisite  formalities. 

Matt  A  says :  All  legacies  to  a  spurious  and  adulterine  son  are  void 
in  Mo,  for  such  child  can  inherit  nothing  from  a  father ;  the  law,  at 
Book  4.  t.  d3,  declares,  that  such  a  fiither  cannot  be  heir  to  such  a 
-son,  and,  by  reciprocity,  the  son  cannot  inherit  anything  from  a  far- 
ther ;  but  the  legacies  to  the  children  of  Bernes  are  not  void,  they 
may  be  liable  to  diminution  or  abatement,  as  conflicting,  if  they 
do  so,  with  the  rights  of  the  widow  and  the  lawful  children,  but 
they  are  not  necessarily  invalid ;  the  condition  of  their  fietthcr  does 
not  attach  to  them,  and  they  take  as  individuals,  irrespective  of 
their  father's  inability  to  inherit. 

Fbbrbira  deposes  :-^It  is  not  the  opinion  of  deponent  that 
an  adulterine  ofiapring  can  in  no  case  inherit  any  thing  firom  his 
£ither;  he  is  aware  that  some  advocates  maintain*  a  different 
opinion,  and  found  it  upon  the  93d  title  of  the  4th  Book,  but 
that  law,  he  considers,  refiers  oidy  to  cases  where  a  person  has 
-died  intestate,  and  under  an  intestacy :  he  considers  it  clear  that 
'an  adulterine  son  cannot  inherit,  but  he  is  not  satisfied  that  the 
law  referred  to  prevents  a  fiither  from  instituting  an  adulterine 
son  heir  by  will,  when  there  are  no  legitimate  children,  and  he 
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opinion  the  legacies  to  Bernes  were  not  void,  for,       1830. 
with  reference  to  the  law  found  in  Book  2d,  t.  35,  hoaet  Tkmi. 
8.  1 2,  he  thought  that  Bernes,  though  a  spurious 
and  illegitimate  child,  might  inherit  from  his  fa- 
ther as  a  legatee  in  his  will/' 

The  cause  now  came  on  for  hearing  in  the  Pre-  pj^^^^ 
EOGATivE  Court:  when  the  proctor  for  Bernes 
prayed  the  judge  to  pronounce  for  the  will  and 
four  codicils,  and  addition ;  and  to  decree  adminis- 
tration with  these  papers  annexed  to  his  party,  and 
to  condemn  Stanley  in  costs.  The  proctor  for 
Stanley  prayed  the  judge  to  pronounce  against 
the  will,  codicils,  and  addition ;  []the  will  and  first 
two  codicils  were,  in  argument,  admitted ;]  and  to 
decree  administration  of  the  deceased,  as  dying 
intestate,  to  his  party. 

The  King^s  Advocate  and  PhiUimore  for 
Bernes  (a). 

Execution  and  capacity  are  not  denied:   the 

has.  seen  cases  adjudged  to  this  effect^  but  as  in  this  country 
there  are  no  authorized  reports  of  cases  adjudged,  nor  even  anj 
record  of  them  made  by  the  courts,  he  is  unable  to  refer  to  any 
such ;  admitting  that  an  adulterine  son  cannot  be  instituted  an 
heir  by  his  &ther,  this  would  not  affect  the  right  of  sudi  father 
to  bequeath  to  such  son  any  part,  or  the  whole  of  that  third,  over 
which  he  had  an  absolute  power,  as  to  which  deponent  contidera 
the  legacies  to  deceased's  natural  son,  though  adulterine,  to  be 
undoubtedly  valid,  and  a  portion  of  the  legacies  to  the  children 
of  that  son  are  good  in  law,  so  far  as  the  aforesaid  third  part  of 
the  deceased's  property,  over  which  he  had  absolute  -  power, 
extends ;  they  will  be  liable  to  abatement,  but  they  are  not  void 
in  law. 

(a)  The  arguments  both  in  the  Prerogative  Conrt,  and  in  the 
Court  of  Delegates,  are  principally  confined  to  the  points  of  law; 
and  in  reporting  the  arguments  in  the  latter  Court,  a  repetition  of 
those  urged  in  the  Pztrogative  Court  haa  been  generally  avoided. 

VOL.  III.  £  E 
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1830.       question  is  one  of  law, — ^whether,  in  this  case,  testa- 
HiLABT  T«EM„  mentary  papers  must  be  executed  according  to  the 
^"*^*      forms  of  the  Portuguese  law.     No  question  will 
staxlkt      arise  as  to  the  will  and  first  two  codicils.     It  was 
Bemmm,      ^t  first,  indeed,  said,  that  the  will  is  repugnant  to 
the  law  of  Portugal ;  but  it  clearly  appears  from 
the  evidencej  that  it  is  void  so  far  only  as  the 
deceased  has.  disposed  of  more  than  one  sixth  of 
bis  whole  property;  and  though  an  adulterine 
issue  cannot  inherit,  a  legacy  to  such  does  not 
render  the  will  void  in  toto.    The  expressiouB  of 
the  will  and  second  codicil,  admitted  to  be  valid 
and  to  have  been  executed  when  the  testator  was 
perfectly  capable,   show  strongly  his    desire   to 
efiect  the  disposition  in  favour  of  his  natural  son 
and  his  issue :  the  codicil  of  October,  1825,  disposes 
exclusively  of  property  in  the  English  funds  in 
favour  of  such  issue.     We  shall  contend,  1st,  that 
the  evidence  does  not  establish  that  the  testator, 
notwithstanding  his  long  residence  in   Portugal, 
was  a  domiciled  subject  of  that  kingdom,  for  that 
he  Intended  not  to  finish  his  days  there,  but  to 
return   to  his  native   country,   and  that  he  fre- 
quently declared  that  such  were  his  intentions ;  he 
remitted  his  money  for  investment  in  England, 
and   sent   his  wife,   who    became  deranged,  to 
Ireland — his  native  land,- — and  he  always  claimed 
the  privileges  of  a  British  subject,  which  were  not 
denied  to  him  by  the  Portuguese  authorities. 

If  the  Court  should  have  any  doubt  upon  this 
point;  we  contend,  2dly,  that,  by  the  law  of 
England,  the  will  of  a  British  subject,  disposing  of 
property  in  this  country,  though  the  testator  may 
have  been  domiciled  abroad,  is  valid  in  this  Court, 
if  made  according  to  the  law  of  England.  In  the 
present  case,  if  the  instruments  are  not  valid 
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according  to  the  law  of  Portugal,  they  are  valid  as       ^890. 
to  property  in  this  country,  and  are  here  entitled  hila„  t«»ii; 
to  probate.    They  are  executed  in  the  presence  of      P"«>«- 
three  witnesses,  and  are  exclusively  confined  to      staxut 
property  in  England.    They  are  not  executed,  and 
do  not  purport  to  be  executed,  according  to  the 
law  of  Portugal ;  whereas  the  will  which  disposes 
of  property  in  Portugal  is  regularly  executed  ac- 
cording to  the  Portuguese  forms. 

1st,  as  to  the  domicil.     The  domicil  of  origin 
continues  till  another  is  acquired — Somerville  v. 
Somerville,  5  Ves.  750.    Did  the  deceased  acquire 
a  new  domicil  ?    The  marriage  in  Portugal  shows 
but  little  intention  of  changing  hjs  domicil ;  the   ' 
lady  though  born  in  Portugal  was  of  Irish  parents. 
But  the  Court  has  not  to  judge  of  his  intentions 
merely  from  circumstances.     It  has  before  it,  in 
these  instruments  and  in  facts  proved,  that  the  de- 
ceased did  not  intend  to  throw  off  his  character  of 
a  British  subject :  he  could  not  divest  himself  of 
his  allegiance,  though  he  might  owe  a  temporary 
allegiance  to  the  state  wherein  he  resided.     An 
intimate  connexion  has  always  subsisted  between 
the  two  countries.     Treaties  have  taken  away  the 
distinctions    between    their   respective   subjects. 
The  ports  of  the  United  Kingdom  are  to  the 
Portuguese  like  the  ports  of  their  own  kingdom ; 
and  the  subjects  of  one  kingdom  are  treated  like 
the  subjects  of  the  other.    Madeira  is  like  a  British 
factory,    and    the  British  consul  there  has  the 
custody  of  English  wills,  and,  as  such,   has  the 
custody  of  this  will.     His  taking  the  oath  of 
allegiance,  his  formal  abjuration  of  the  Protestant 
faith,  his  marriage,  are  of  no  weight:  the  only 
point  is,  whether  his  continued  residence  in  Portu- 
gal is  sufficient  to  deprive  him  of  the  character  of 
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1830.       a  British  subject,  and  give  him  the  character  of  « 
fiiLAur  te»k,  person  domiciled  in  Portugal.     We  submit,  not ; 
pjmoa.      jjjg  intention  to  return  to  England,  and  that  he 
«TAMUT      considered  himself  a  British  subject,   and  was 
admitted  so  to  be  by  the  Portuguese  authoritieSj 
being   proved    by  incontestable   evidence.      To 
create  a  new  domicil,  two  things  are  necessary — 
actual  habitation,  and  a  wish  to  fix  it  there  per- 
manently.    Denisart,  tit.  Domicile,  s.  11. 

Now  assuming  that  the  deceased  was  domiciled 
in  Portugal ; ,  no  doubt  a  native  Portuguese 
subject  is  bound  to  adhere  to  the  forms  of  the  law 
of  Portugal  for  testamentary  purposes,  and  if  he 
had  not  so  adhered  he  would  be  considered  to  be 
dead  intestate ;  but  is  the  law  of  Portugal  binding 
on  the  subject  of  any  other  country  domiciled 
there  ?  Though  it  has  been  laid  down  generally^ 
that  succession  to  personal  property  ab  intestato  is 
to  be  governed  by  the  law  of  the  country  where 
the  party  is  domiciled,  it  does  not  follow  that  a 
British  subject,  domiciled  in  a  country  other  than 
that  of  his  origin,  is  bound  to  conform,  with  regard 
to  the  disposition  of  his  property  by  a  testa- 
mentary act,  to  the  laws  of  the  kingdom  where  he 
was  domiciled,  that  property  being  situated  in  the 
country  of  his  origin,  and  the  instrument  not 
purporting  to  be  executed  according  to  the  form* 
alities  required  by  the  ter  domicilii.  There  is  no 
decided  case  even  as  to  intestacy,  in  which  there 
has  been  a  question  between  a  foreign  domicil  and 
a  domicil  of  origin ;  all  the  cases  are  between 
two  British  domicils.  And,  as  to  wills,  there  is  no 
case  even  that  an  English  subject  domiciled  in 
Scotland  is  bound  by  the  law  of  Scotland  as  to  the 
disposal,  by  will,  of  his  English  property ;  or, 
vice  versdy  that  a  Scotch  subject,  domiciled  in 
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tEngland,  is  freed  from  the  restraints  of  the  Scotch  1830. 
law  as  to  his  property  in  Scotland.  The  consider-  hoart  Tmm, 
ation  of  this  point  has  arisen  only  with  respect  to  ^""^ 
intestacy:  but  testamentary  questions  are  to  some  sv^xur 
extent  juris  gentium^  and  the  general  result  of  the 
opinions  of  writers  on  the  law  of  nations  is,  that  in 
Europe  there  is  nothing  to  restrict  persons,  not 
natives  of  the  country  in  which  they  reside,  from 
disposing  of  their  personal  property  according  to 
the  law  of  their  own  country:  nor^  from  the 
evidence  of  the  Portuguese  lawyers,  does  it  appear 
^hat  there  is  any  thing  in  the  law  of  Portugal 
which  should  prevent  a  British  subject,  established 
at  Madeira,  from  making  a  will  and  disposing  of 
his  property  in  England  according  to  the  forms  of 
the  English  law.  Vattel  says  (Li v.  2,  c.  8.  s.  111.) 
*'*  if  a  traveller  makes  his  will  and  sends  it  sealed 
into  his  own  country,  it  is  the  same  thing  as  if  the 
will  was  written  in  that  country.*'  Here  the  will 
and  codicils  were  deposited  in  the  archives  of  the 
British  Consulate — which  is  equivalent  to  sending 
them  home.  Is  there  any  thing  in  the  <  English 
law  to  render  such  a  will  invalid  ?  In  Curling  v. 
Thornton,  2  Add.  6,  the  Court  decided  that, 
under  particular  circumstances  at  least,  a  British 
subject  is  not  bound  in  the  disposition  of  his 
property  by  will  to  conform  to  the  law  of  the 
country  where  he  was  domiciled.  If  an  acquired* 
domicil  so  totally  destroys  the  character  of  a 
British  subject,  that  it  operates  against  the  distinct 
expressions  of  his  testamentary  intentions,  it  is 
impossible  to  support  these  papers ;  but,  as  in  all 
countries,  intention  governs  testamentary  acts,  the 
Court  would  struggle  hard  against  a  doctrine  re- 
quiring it  to  pronounce  invalid  instruments  so. 
clearly  and  unequivocally  expressing  the  intentions 
of  the  testator.    There  is  no  case  which  imposes ; 
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1830.       upon  the  Court  the  duty  of  pronouncing  that,  a 

HiLART  Teem,  British  subject,  by  taking  up  his^  residence  in.  a 

^"*^      foreign  country,  has  divested  himself  of  his  British 

Staelet      character  so  far  as  to  render  invalid,  even  for  the 

Bwu      purposes  of  probate,  his  will,  not  purporting  to  be 

executed  according  to  the  forms  of  a  foreign 

country  where  it  is  asserted  he  was  domiciled^  but 

regularly  executed  and  attested  by  three  witnesses, 

and  containing  his  express  and  deliberate  intentions 

as  to  property  situate  in  this  country,  to  which  be 

owed  his  ori^n*     In  this  absence  of  direct  au* 

thority,  the  onus  of  establishing  the  disqualifying 

position  rests  with  the  other  side. 

LushmgUm  and  Addams^  contr^. 

We  confine  our  opposition  to  the  last  two  co- 
dicils. The  Court  can  hardly  be  of  opinion  that 
the  deceased  was  not  a  domiciled  subject  of  Portu«- 
gal  at  his  death :  if  so  domiciled,  the  intention  of 
returning  to  his  native  country  would  not  vary 
the  case.  His  domicil  of  origin  was  undoubtedly 
Ireland ;  but  he  acquired  a  Portuguese  domiciV 
which  cannot  be  put  off  but  by  the  'acquisition  of 
a  new  one.  We  contend  that  the  law  of  Portugal 
governs  this  case;  and  that  the  Court. can. only 
try  the  validity  of  the  instruments  by  the  Portu- 
guese law ;  and  it  is  admitted  that,  by  that  law, 
the  last  two  codicils  are  null  and  void.  It  is  true 
a  British  subject  cannot  shake  off  his  allegiance^ 
but  he  can  acquire  a  foreign  domicil.  S  Inst  c  84«^ 
pp.  177 — 9.  2  Dyer,  165.  b.  A  British  subject 
quitting  England,  and  proceeding  to  ithe  United 
States,  can  trade  to  India ;  Lord  C.  J.  Eyre  lay- 
ing down  in  Marryatt  v.  Wilson,  1  B.  ^nd  P.  443, 
that  a  British  subject  violated  no  law  of  his  parent 
state  in  procuring  himself  to  be  received  as  a  sub« 
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ject  of  the  United  States,  but  could  enjoy  all  the       ^830. 
privileges  conceded  to  the  other  subjects  of  the  hllart  tmh, 
state  which  has  adopted  him.      It  Is  impossible     '^^"^ 
then  to  contend  that  a  British  subject  may  not      Staklst 
change  his  domicil,  though  that  cannot  destroy  his 
allegiance.    The  question  is,  did  Mr.  Stanley  be- 
come domiciled  in  Portugal; — not,  whether  hfe 
became  a  subject  of  Portugal  ?    A  man  may  be 
domiciled  in  a  country  where  he  may  never  be 
admitted  or  deemed  a  subject,  yet  his  personalty 
will  be  governed  by  the  law  of  that  country  even 
when  the  law  of  the  domicil  shall  say  that  per- 
sonal property  shall  go  by  the  law  of  the  forum 
originfs. 

The  facts  of  this  case  leave  the  domicil  beyond 
the  possibility  of  doubt :  the  deceased  was  mar- 
ried in  Portugal;  all  the  essential  consequences 
of  the  marriage  contract  attached  to  him  under 
the  law.  of  Portugal :  he  was  naturalized ;  re- 
ceived a  pension ;  took  the  oath  of  allegiance ;  and 
he  resided  within  the  Portuguese  territory  for  fifty- 
seven  years,  without  any  absence,  and  without  hav- 
ing returned  to  his  native  land  for  a  single  hour. 
In  Curling  v.  Thornton,  it  was  not  decided  that  the 
will  was  good  because  the  deceased  could  not 
acquire  a  foreign  domicil,  nor,  if  he  had  acquired 
it,  that  the  law  of  domicil  would  not  govern  the 
case ;  but  that  he  had  not  acquired  a  domicil  in 
France.  He  had  been  out  of  the  country  only  a 
short  time  ;  his  goods  were  here ;  he  had  a  house 
here ;  he  visited  this  country  occasionally,  and  his 
will  was  not  only  conformable  to  the  laws  of  this 
country,  but  was  made  in  this  country,  and  was  a 
will  in  which  British  subjects  alone  were  con- 
cerned. Here  the  legatees  are  all  Portuguese; 
the  deceased  had  been  long  resident  in  the  Portu* 
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1890.       guese  territories ;  he  had  no  house  here ;  he  never 

Hilary  Teem,  visitcd  this  country ;  his  will  was  not  made  her^ 

peeboo.      i^jj J  ^ag  ijQt  tQ  |je  carried  into  effect  here.     In  the 

Stamlbt  Duchess  of  Kingston's  case  (a),  the  will  was  ad- 
Beewb.  mitted  to  probate  here,  because  she  was  not  na- 
turalized  in  France ;— but  in  this  case  the  deceased 
was  naturalized  in  Portugal.  The  whole  history 
of  his  life — all  his  connexions — were  Portuguese ; 
it  is  not  even  shown  that  he  considered  him- 
self an  Englishman,  or  ever  seriously  contem^^ 
plated  returning  to  England:  nor  would  the 
animus  revertendi  be  sufficient.  Bruce  v.  Bruce, 
6  Bro.  P.  C.  566  (6).  There,  notwithstanding  a 
clear  intention  to  return  to  Scotland — his  Jorum 
originis — and  his  remitting  money  to  that  countiy, 
in  furtherance  of  that  intention  ;  notwithstanding 
that  no  European  can  possess  real  property  in 
India ;  and  that  all  the  servants  of  the  Company 
have  necessarily  an  animus  revertendi,  yet  Mr. 
Bruce,  being  in  that  service,  was  held  to  have 
acquired  a  domicil  in  India ; — and  this,  by  a  de- 
cision of  the  House  of  Lords,  upon  which  all  the 
law,  learning,  and  research  of  the  ablest  men  of 
the  day  were  concentrated. 

But  it  is  said»  the  relation  between  England 
and  Portugal  is  very  intimate:  if  so,  the  more 
nearly  does  it  resemble  the  relation  between  Eng- 
land and  Scotland ;  and  the  more  directly  do  the 
decisions  on  questions  of  British  domicils  bear  on 
the  present  case.  It  is  true,  that  residence  in  a  fac- 
tory does  not  change  domicil ;  but  then  that  must 
be  residence  in  a  factory  as  a  British  subject 
The  Pprtuguese  domicil  then,  being  established, 

(a)  Cited  in  Curling  v.  Thornton^  2  Add.  21. 
(6)  See  Lord  Thurlow's  judgment  in  Bruce  v.  Bruoe^  re- 
ported in  a  note,  to  Marsh  v.  Hutchinson,  2  B.  and  P.  229. 
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what  law  is  to  govern  the  decision  ?    The  ruling       1830. 
doctrine  is — mobilia  sequuntur  personam.  Testacy,  hh^ht  tiem, 
and  intestacy  ; — bankruptcy,  lunacy,  and  all  the      ^*"*^ 
other  relations  as  to  personal  character,  or  peri-      fcAioxr 
sonal  property,  are  governed  by  the  les  domicilii^      bmUkm. 
in  opposition  to  the  lex  loci  ret  sitce — no  matter 
where  the  property  is — though  real  property  is 
liable  to  the  law  of  the  country.     If,  between 
England  and  Scotland,  in  a  case  of  intestacy,  the 
ka  domicilii  governs  the  personal  property;  on 
the  same  principle  the  proposition,  above  stated, 
may  be  maintained.     It  is  admitted  to  hold  as  to 
our  colonies,    in  which  French,   or  Dutch,  or 
Spanish  law  prevails  separately  or  mixed.      But 
the  more  general  proposition  is  also  fully  esta- 
blished.    In  all  the  cases,  whatever  may  be  the 
individual  circumstances,  they  are  ^rgued  upon 
the  principle  of  intestacy  entirely ;  but  if  a  court 
of  common  law  adopts  the  principle  in  cases  of 
lunacy  and  bankruptcy,  it  may  be  applied  to  cases 
either  of  testacy  or  intestacy.     In    Balfour  v. 
Scott,  6  Bro.  P.  C.  550,  the  House  of  Lords  are 
said  to  have  decided  that  the  lex  domicilii^  and  not 
the  lex  loci  rei  sitce^  governed  the  whole  moveable 
succession  of  the  deceased — both  testate  and  in- 
testate; though  his  personal  property  might  be 
in  different  places  and  under  different  laws.     In 
Hog  V.  Lashley,  6  Bro.  P.  C.  577»  the  question 
arose  on  two  interlocutors,  where  the  Lord  Ordi- 
nary in  one,  and  the  whole  Court  of  Session  in  the 
other,  found  that  personal  effects— wherever  si- 
tuated— must  be  governed  by  the  lex  domicilii: 
this  was  affirmed  by  the  House  of  Lords  in  1792. 
In  Ommaney  v.  Bingham,  (Sir  Charles  Douglas* 
case,   see  5  Ves.  757>  ^t  seg.),   decided  by  the 
House  of  Lords  in  1796,  and  in  Drummond  v. 
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1890.       Drummond,  1799,  6  Bro.  ?•  a  601,  it  waa  ad- 
HiiABT  tbm^  mhted,  that,  it  could  no  longer  be  disputed  that 

the  lejp  dameUii^'-^ot  the  fe<r  /oct  ret  ^ifiF— go* 
verned  the  whole  question  (a).    The  same  principle 


Staiiuv 


Ommanej 
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(a)  The  decisiona  of  the  House  of  Lords  in  the  CBoes  of  Om« 
maney  v.  Bingham,  (Sir  Charles  Douglas'  case,)  and  of  Hog  ▼. 
Lashley,  are  the  most  direct  to  the  point,  that  the  lex  domicUu 
applies'tocases^  of  testacy  as  well  as  of  intestacy. — However  in 
those  cases  the  question  was  not  whether,  the  deceaied  was.  tes- 
tate or  intestate,  but,  being  testate,  by  what  law  his  will  was  to 
be  construed. — Neither  case  expressly  decides  that  a  paper  mus^ 
in  order  to  be  entitled  to  probate  in  an  English  Ecclesiastical 
Courti)e  exeouted  aoeording  to  the  formalities  required  by.  the 
/ear  domtco&'H— whether  thatdomicil  be  a  Britisli.  or*a  foreign 
domiciL — The  main  circumstances  of  Sir  Charles  Doughy'  case 
and  a  portion  of  Lord  Loughborough's  judgment  in  it  will  b^ 
found  5  Vesey  767—9.  And  at  3  Vesey  202—3.  the  effect  of  the 
judgment  is.  stated  by  Lord  Loughborough  himself.  See  also  6 
QpK  B.  0.  5fiO;  From  a  reference  to  the  will  and  codicil  proved 
in  the  Prerogative  ofiice>  it  appears. that  they  were  both  executed 
according  to  the  English  forms  and  were  attested  by  three  wit- 
nesses. The  will  is  dated  on  the  13th  of  May  1738,  and  the  oo« 
dieil  on  the  11th  of  October  1788 :  at  neither  of  which  times  was 
the  testator  in  Scotland ;  and  one  of  the  witnesses  to  the  codicil 
is  described  as  notary  public,  Londw>  and  thfi{  two  others  as  hia 
clerks*  It  probably  therefore  was  executed  in  England.  The 
wiirappofnts  two  gentlemen  described  *'  of  London "  and  one 
''of  Gbsport ''executors  and  trustees:  all  the  property  disposed 
o£  was  in  the  English  funds  except  5000^  lent  in  17^  on  the 
estate  of  Langton  in  N,  B.  and  two  flats  in  Edinburgh  pur« 
chased  in  1771>  which  flats  he  directs  to  be  sold  and  the  money 
to  be  invested  in  the  English  funds, — he  leaves  to  his  wife  the 
use  of  the  furniture  in  his  dwelling  house. 

It  does  not  a|^)ear  by  the  will  where  this  dwelling  house  was, 
bttt  it  is  stated,  in  5  Yes.  7$8>  to  be  at  Go^iort — and  was  pnn 
bably  so  proved  to  be  by  extrinsic  evidenoie. 

The  codicil,  which  was  the  subject  of  question  in  the  case  of 
Ommaney  v.  Bingham,  recites,  that  one  of  his  daughters  had 
formed  an  attachment  fbr,  or  been  married  to,  a  gentleman  at 
Gosport,  and  directs  that  in  ease  si^ch  marriage  had  already 
taken  place  or  should  thereafter  take  place,  she  i^ould  forfeit  aU 
benefit  under  his  will  and  her  share  should  go  to  his  other 
children.    It  was  contended  that  this  condition  in  restraint  of 
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goverhed  the  decision  of  this-  Court'  in  Ryan  v.       1890. 
Ryan,  2  PhUh  332.  H.::;^^ 

marriage  was  void  by  the  la\r  of  Scotland^  but  valid  by  the  law         — > 
of  England  by  reason  of  the  bequest  over.    The  House  of  Lords       BaMaakt 
held,  that  the  law  of  England — ^his  domldl — was  to  prevail ;  the        a^J^^ 
effect  of  which  was  not  only  that  the  law  under  which  the  de- 
ceased intended  to  make  his  will  governed  the  succession;  but 
also  that  his  intentions  were  carried  into  effect. 

In  Hog  V.  Lashley,  the  instrument  was  executed  in  Scotland  Hpg  a  LasU^. 
by  a  Scotsman  resident  there^  and  solely  with  reference  to  the 
ibrmalitles  required  by  that  law.  The  paper  is  in  the  form  of 
a  Scotph  settlement*  It  describes  the  deceased  as  of  Newliston, 
N,  B. ;  it  disposes  of  several  real  estates  in  Scotland ;  it  directs 
all  his  personalty  to  be  invested  in  the  purchase  of  landed  estates 
in  Scotland ;  it  gives  to  his  eldest  son,  among  other  thing8>  his 
household  furniture  {exeepi  the  household  furniture  and  plenisb* 
ing  of  his  house  in  London,  which  he  had  already  given  off  to 
his  second  son) ;  it  speaks  of  money  in  the  public  funds,  and  of 
shares  in  the  Bank  of  Scothmd,  and  of  annuities  in  the  French 
funds.  The  deceased  had,  however,  attempted  to  dispose  of  moiie 
than  the  law  of  Scotland  permitted,  and  to  exclude  Mrs.  Lash- 
ley  of  her  Z^tm— a  moiety  of  the  moveables.  The  Court  of 
Session,  whose  decree  was  affirmed  by  the  House  of  Lords, 
'  pronounced  that  the  lex  domicilU  ought  to  prevail  even  thou^ 
part  of  the  property  was  situate  in  England :  but  it  will  be  ob« 
served,  that  though  the  intentions  of  the  deceased  were  thus  de« 
feated,  thai  law  under  which  the  deceased  intended  to  make  his 
wiU  governed  the  succession. 

A  suit  respecting  the  claim  of  this  paper  to  probate  in  £ng«  I^^* 

land  wa^  instituted  between  the  same  parties  in  the  Prerogative  Tfmo^ 
Court  of  Canterbury,  and  thence  appealed  to  the  Delegates. 
An  auction  propounding  the  instrument  pleaded  the  execution 
of  the  paper  on  the  5th  February,  1787>  ftt  Edinburgh :  capacity — 
death  at  Alverstone,  in  the  county  of  Edinburgh,  in  1789 — 
registration  of  the  original  on  the  13th  May,  1789>  and  that 
Na  1,  the  paper  propounded,  was  an  authentic  copy.  It  then 
prayed  probate  of  sudi  copy  to  be  granted  to  Mr.  Hog  as  exe- 
cutor, and  Mrs.  Lashley  to  be  condemned  in  costs.  This  alle- 
gation was  opposed  on  the  ground  that  the  paper  was  not  of  a 
testamentary  nature — ^but  was  admitted*.    From  this  admis- 

*  TIm  following  expretttoDi  oceur  in  the  paper,  lome  pointing  to  a  6Dn?ey- 
•noe  mUr  vko$s  othei;f  to  a  teitamentary  dispotitioo. 
"  Song  detenoiiicd  ificr  my  deceue  that  all  my  atatesp  which  I  hare  not 
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Ddcffstef* 


1690*       .    The  inconvenience  of  adopting  the  lej?  loci  ret 
BxuMT  Tmut,  ^^  ^  manifest :  e.  g.  if  a  person  died  possessed  of 

sion  an  appeal  was  prosecuted  to  tBe  Delegates^  and  Mrs.  Lash- 
ley  prayed  the  Court  to  reject  the  allegation^  or  to  suspend  the 
consideration  of  the  admission  thereof  till  the  proceedings  then 
depending  in  the  Court  of  Scotland  respecting  the  paper  pro- 
pounded were  determined. 

Sir  William  ScoU,  Sir  John  Scotl,  Dr.  NichoU,  Mr.  Adam 
for  Mrs.  Lashley  *. 

Our  prayer  is  either  to  reject  the  all^tion  altogether  or  to 
suspend  its  admission.  The  paper  is  not  testamentary;  the 
whole  language^  purview^  and  entire  contents  show  this.  There 
is  by  the  English  law  a  distinction  between  a  will  and  a  deed. 
A  will  passes  no  present  interest ;  a  deed  does.  This  instru- 
ment giTes  a  present  interest  both  in  realty  and  personalty ;  it 
converts  the  testator  into  a  tenant  for  life  with  reversion  to  an- 
other. It  is  not  then  a  testamentary  disposition  by  the  law  of 
England :  but  the  deceased  was  a  domiciled  Scotsman^  and  by 
the  law  of  Scotland  (as  may  be  gathered  from  the  dictionary  of 
decisions,  a  book  of  perfect  authority  in  Scotland)  the  mere  no- 
mination of  executors  and  testamentary  words  do  not  make  a 

disposed  of  in  my  Ufetime,  shall  be  entailed  as  Newliston,  and  all  my  personal 
estate  shall  after  my  decease  be  Invested  in  the  purchase  of  lands  in  same  entail 
M  Newliston.''-.*'  With  full  power  to  my  son  after  my  decease^  to  intromit  with 
the  hail  subjects  and  to  sell,  &c.,  as  fully  as  I  could  in  my  own  life.*' — "  I  re- 
commend my  son  to  execute  my  intentions  with  all  conTeoient  dispatch  after  my 
decease.** — **  As  soon  after  my  decease  as  may  be,  to  realize  the  subjects  hereby 
conTeyed,  after  discharging  all  debts,  legacies,  donations,  and  burthens'* — '*  to  take 
eflect  at  my  death"—**  this  disposition,  assignation,  and  conveyance."—.''  I  do 
hereby  give^  grant,  dispose^  assign,  and  make  over  to  my  son,  in  case  be  survive 
me»  all  land  that  shall  belong  to  me  at  my  death,  and  shall  not  at  that  period  be 
otherwise  disposed  of  by  a  deed  under  my  hand  duly  executed,  and  all  my  real 
and  personal  estate  which  may  happen  to  belong  to  me  at  the  time  of  my  death, 
and  not  otherwise  disposed  of.** — "  I  do  hereby  nominate,  constitute,  and  a[^oint 
my  son  my  sole  executor  and  universal  legatee  and  intromitter  with  my  goods 
and  gear,  with  ftill  power  to  him,  immediatdy  af^  my  decease,  to  meddle  and 
intromit  with  the  hail  subject  before  disposed  to  him,  and  that  in  virtue  of  this 
present  right,  and  without  the  neoessi^  of  confirmation,  administration,  or  other 
form  of  law."—*'  I  declare  that  these  presents,  though  found  lying  by  me  at  the 
time  of  my  decease,  shall  be  as  valid  as  if  delivered  to  my  son,  with  which  de- 
livery I  dispense  and  consent  to  the  registration  hereof.*' — "  Provided  always,  as 
it  is  hereby  specially  provided  and  declared,  my  son  is  to  be  bound  and  obliged, 
and  as  by  acoeptiiig  thereof  he  shall  bind  and  oblige  himself  to  execute  my  in- 
tentions." 
*  The  atgumtnt  at  to  the  testamentaiy  nature  of  the  paper  ii  omitte^ 
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personal  property  in  England,  France,  Russia,  and       1830. 
Holland,  his  succession  would  be  regulated  by  |j„^„  tiem^ 

testamentary  instnmieiit^  if>  upon  the  whole  view  of  the  iiuBtni-         

ment,  it  appears  to  be  a  disposition  inler  vivos ;  if  however  the  SxAVLkr 
character  of  the  instrument — a  Scotch  instrument  throughout^  ^^^ 
executed  according  to  the  forms  of  Scotch  Liw  by  a  man  domi- 
oiled  in  Scotland — be  dubious  according  to  the  ideas  we  possess 
of  that  law,  it  ought  not  to  have  been  propounded  in  this  simple 
manner,  but  as  a  foreign  will>-— as  a  idll  according  to  the  law  of 
Scotland.  In  wills  of  Englishmen  only  in  itinere,  the  Court 
does  not  inquire  into  foreign  law ;  but  in  the  will  of  a  French^ 
man  or  a  Dutchman,  made  in  his  own  country,  the  Court  en- 
grafts its  own  probate  on  the  probate  transmitted  from  that 
country.  So  a  probate  here  binds  the  Judge  in  the  Plantations. 
Bum  V.  Cole,  Ambler  415. 

It  must  not  be  forgotten,  that  the  question  is  not  what  wHl 
be  the  effect  of  the  instrument  propounded  as  a  will  as  to  its 
efficacy  in  disposing,  or  not,  but  whether  in  its  nature  it  is  to  be 
considered  as  testamentary,  and  entitled  to  probate,  r^ard  being 
had  to  the  domidl  of  the  testator.  If  you  say  you  will  not 
grant  probate,  you  do  not  exclude  any  claim  to  the  effects  that 
Mr.  Hog  may  have ;  for,  if  it  is  a  deed,  to  refuse  probate  of '  it 
as  a  will  is  no  injury,  since  then  the  question  would  be  open 
elsewhere  as  to  the  effect  it  shall  have.  Supposing  you  giant 
administration :  if  it  be  no  disposition,  a  distribution  as  in  a  case  of 
intestacy  would  be  made :  on  the  other  hand,  if  it  should  be 
held  a  disposition  by  deed,  the  administrator  would  be  account** 
able  and  bound  to  distribute  accwding  to  the  deed:  so  also,  if 
by  the  law  of  Scotland  it  be  a  will,  the  deceased  being  a  domi- 
ciled Scotsman^ 

It  is  now  too  late  to  contend  that  in  the  construction  of  in- 
struments the  will  of  a  domiciled  Scotsman,  proved  in  the  ec- 
clesiastical courts  in  England,  wiU  have  a  difierent  efiect  frqm 
what  it  would  have  in  Scotland.  The  law^  by  the  latest  deci- 
sions, is,  that  effects  in  intestacy  are  to  be  distributed  by  the  lex. 
domicilii.  In  Bruce  v.  Bruce,  6  Bro.  P.  C.  566,  this  was  held 
to  be  dear  law  to'  set  the  Lords  of  Session  right.  Brown  v. 
Brown,  lb.  569.  .  Pipon  v.  Pipon,  Ambler  26.  Erskine's  Insti<^ 
tutes,  1. 3;  T.  9.  s.  4.  (6  Bro.  P.  C.  582.)  Thome  v.  Watkins,. 
2  Ves.  Sen.  35.  In  this  case  the  Court  of  Sessions  have  pro* 
ceeded  according  to  that  law,  and  have  held  it  to  extend  to 
English  effects  also. 

By  the  acts  which  regulate  the  transfer  of  stock,  stock  cannot 
be  ^posed  of  but  by. a  wHl  executed  in  the  presence  of  two 
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USa       four  different  laws :  but  in  the  present  case  the 
HiLAKT  Tmu,  testator  is  not  only  domiciled  in  Portugal  but 

witnesees:   but  if  a  person  in  Scotland  or  Holland  make  a 

BiAVLST  will^  valid  by  the  law  of  his  ooontry,  though  not  thus  at- 
testedj  it  would  not  pass  the  stock,  as  to  which  he  would  be 
intestate  here :  yet  by  the  principle  of  the  law  of  nations,  the 
representative  of  the  deceased  must  be  the  trustee  of  the  legatee. 
If  an  Englishman  makes  a  will,  giving  all  his  effects  to  his  son 
or  a  stranger,  the  rest  of  his  family  will  be  disappointed,  but  a 
Scotsman  can  do  no  such  thing.  If  this  instrument  is  to  be 
considered  as  a  will  of  a  Scotsman,  a  moiety  of  the  effects  only 
will  pass  by  it,  as  a  will :  as  to  the  other  moiety  he  is  intestate. 
Kilpatrick  v.  Kilpatrick  (6  Bro.  P.  G.  584),  where  Lord  Ken- 
yon  sent  to  Scotland  to  inquire,  and  being  informed  that  a 
Scotsman  could  only  dispose  by  will  of  a  moiety  of  his  effects 
made  a  decree  in  conformity  to  that  law. 

Suppose  a  domiciled  Scotsipan  in  Scotland  makes  a  nuncupative 
will  clearly  against  the  statute,  consequently  not  good  by  the 
English  law; . and  suppose  in  Scotland  it  were  good ;  the  eccle* 
siastical  Court  in  England  could  grant  no  probate,  yet  the  per- 
sons entitled  under  it  by  the  law  of  Scotland  would  be  au« 
thorised  to  come  to  an  English  court  of  equity,  and  on  proof  of 
the  law,  have  an  account  of  the  effects  as  against  the  adminis- 
trator. .  This  supports  the  argument  in  favour  of  our  client,  and 
is  the  application  of  the  very  principle  laid  down  in  Thome  v. 
Watkins*  Being  intestate  here,  the  Ordinary  could,  by  sta- 
tute, only  grant  the  administration  to  the  widow  or  next  of  kin  ; 
but  the  administrator  would  be  bound  to  distribute  according  to 
the  will  valid  by  the  law  of  Scotland.  That  is  precisely  the 
case  of  Thome  v.  Watkins.  The  right  accrued  in  ScotJyEuid, 
but  the  deceased  being  domiciled  in  England,  the  administrator 
was  bound  to  distribute  by  the  law  of  England.  If  to  recover 
the  effects  iil  Scotland  it  had  been  necessary  to  sue  as  the  repre- 
sentative of  the  intestate,  and  administration  had  been  taken  in 
Scotland,  the  administrator  would  still  have  been  made  to  ac- 
count by  the  law  of  England. 

.  This  all^ation,  if  admitted,  can  lead  to  no  decisive  conclusion ; 
nor  will  the  rejection  of  it  bear  hardly  on  Mr.  Hog's  interests. 
As  a  deed  this  paper,  if  valid,  is  good  without  administration. 
By  the  law  of  England  it  clearly  is  not  testamentary ;  but  if 
vdid  by  the  law  of  Scotland,  (and  the  will  of  a  domiciled  Scots- 
man, wherever  the  property  to  be  disposed  of  is  situate,  admits 
of  a  different  coosideration  from  the  will  of  an  Englishman,)  Mr. 
Hog  can  have  relief  in  a  court  of  equity.    If  however  yop  wiU 
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married  a  Portuguese  wife^  and  all  the  rights  of      1830. 
that  Portuguese  wife  are  governed  by  the  law  of  hilam  tbem, 


not  absolutely  reject^  your  Lordships  will  at  least  suspend  the 
admission  of  this  allegation.  If  the  instrument  is  to  be  set  up 
as  a  Scotch  will^  Mr.  Hog  should  have  pleaded  that  it  was  a 
▼alid  disposition  by  the  law  of  Scotland^  and  should  have  had  a 
probate  engrafted  on  the  Scotch  probate.  Your  Lordships  will 
not  assume  the  character  of  foreign  jurists  and  foreign  judges. 
What  may  be  the  effect  of  your  judgment^  if  you  admit  this 
paper  to  probate  ?  You  may  decide  that  to  be  a  testament  which 
the  proper  tribunal  of  the  country  shall  decide  against.  If  the 
qne^on  was  proper  at  first  to  have  been  decided  in  the  Scotch 
Courts^  there  will  be  no  impropriety  that  the  case  should  stand 
over.  The  effects  are  to  be  governed  by  the  Scotch  law^  and  an  ac- 
tual decision  has  been  given  in  Scotland  that  our  party  is  not  ex- 
cluded from  her  legUim.  Still  by  yonr  probate,  Mr.  Hog  would 
get  possessed  of  all  the  property  without  giving  security.  If 
the  property  is  in  a  precarious  state,  we  should  have  no  ob-  • 

jection  to  a  joint  nominee  for  administration  pendente  lUe, 

llie  Court,  Perryn,  Baron ;  Heath,  J.,  and  Grose,  J. :  Arnold         1790. 
and  Laurence,  LL.D.;  without  hearing  Mr,  Hog's  counsel,  af-        Dec  4. 
firmed  the  decree  of  the  Prerogative  Court,  with  the  costs  of  the 
appeal,  and  retained  the  cause. 

Witnesses  having  been  examined  by  Mr.  Hog,  but  nO  plea         179S. 
^ven  by  Mrs.  Lashley,  the  Judges  after  hearing  counsel  fbr  Mr.         ^^  ^ 
Hog   only  *  pronounced  for  the  will,  but  at  Mrs.  Lashley's 
prayer,  cUrected  an  act  on  petition  to  be  enliered  into  as  to 
whether  a  general  or  limited  probate  should  issue. 

The  substance  of  the  petition  was : — that  the  deceased  died  at 
Newliston,  N.  B.  on  die  19th  of  March  1789,  possessed  of 
personalty  in  Scotland,  England,  and  France,  very  consi- 
derably exceeding  his  debts:  he  left,  among  several  children, 
Thomas  Hog,  his  eldest  son — ^the  respondent, — and  Rebecca 
(wife  of  Thomas)  Lashley  his  daughter — the  appellant:  he  ex- 
ecuted certain  deeds  of  settlement,  and  among  others  a  general 
disposition,  (the  will  in  ^jfuestion)  containing  a  nominatioa  of  ex- 
ecutors, dated  5  Feb.  17B7>  in  &vonr  of  the  respondent  of  lands 
and  of  all  his  personalty  in  Scotland,  England,  and  France, 
bnrthened  with  debts,  legacies,  and  provisions  to  younger 
children ;  the  residue  and  interest  to  be  employed  in  pordhasing 
land  to  be  entailed  on  the  series  of  heirs  in  the  entail  of  -New- 


•  It  St  pMamea,  Mn.  Uihley  did  not  bf  eowmi  oppose  tba  mtaMS 
pnaottBcbiK  for  fbe  wUL 
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I83a       Portugal.    The  obligations  that  attached  to  him 
HiLAKT  temm.  ^^  t^*t  marriage  made  his  property  divisible  in 


■  ■  liston :  that  he  had  execated  two  bonds  in  favour  of  the  appel-* 
®'^2'""  1*°*  exdusive  of  her  husband's y««  tnarUi,  one  for  1300/.  contain- 
ing a  declaration  that  it  should  be  in  full  satisfaction  of  aU  por« 
tion^  natural,  legitim,  bairns'  part  of  gear,  or  other  claim  on  his 
or  his  wife's  death :  and  another  for  200L  exclusiye  of  the  Jut 
marili,  but  without  the  declaration.  That  these  bonds,  bdng 
short  of  her  legal  claim,  she  and  her  husband  called,  before  the 
Court  of  Session  in  Scotland,  the  respondent  to  account  to  them 
for  half  of  the  deceased's  moyeables  as  legitim,  and  for  her  third 
of  the  goods  in  communion  at  the  dissolution  of  the  marriage,  ta 
which  the  children  were  entitled  as  next  of  kin  of  their  mother : 
that  in  defence.  Hog  had  contended  that  from  certain  letters  it 
appeared  Mr.  and  Mrs.  Lashley  were  satisfied  with  the  provi- 
sions made  by  her  &ther,  and  were  thereby  barred  from  demand- 
ing legitim,  the  deceased  having  it  in  his  power  by  a  suitable  and 
rational  provision  for  Mrs.  Lashley,  calculated  bond  Jide  for  the 
performance  of  his  paternal  duty,  to  exclude  her  claim  of  l^^im  •• 
that  certain  remundations  by  his  other  children  operated  in  the 
deceased's  favour,  and  Mrs.  Lashley  could  demand  no  more  as 
legiiim  than  if  these  renundations  had  not  been  made,  and  that 
in  estimating  her  daim  either  for  legitim,  or  as  next  of  kin  #f  her 
mother,  the  personalty  in  England  or  France  was  not  to  be  in- 
duded.  That  in  answer,  Mr.  and  Mrs.  Lashley  had  contended  they 
had  never  accepted  these  provisions ;  that  the  deceased  could  not 
exdude  her  by  any  testamentary  deed  from  her  legal  daims ;  that 
as  the  other  children  were  forisfamiliated,  and  did,  in  consider- 
ation of  the  patrimonies  they  received,  renounce  thdr  legitim, 
she  was  now  entitled  to  the  whole  kgitim,  i.  e.  a  moiety  of  the 
whole  personal  estate ;  and  that  as  all  such  questions  must  be  re- 
gulated by  the  lex  domicilii,  the  daim  extended  as  well  to  the 
English  and  French  as  to  the  Scotch  personalty.  That  the  cause 
came  on  first  before  the  Lord  Ordinary,  and  then  before  the 
whde  Court  of  Session,  who,  after  several  hearings,  on  the  7th  of 
June  1791  pronounced,  first  that  the  succession  of  personal 
estate  of  the  deceased,  wheresoever  situated,  must  be  r^ulated 
by  the  lex  domidUi,  and  that  Mrs.  Lashley's  right  of  legitim  ex- 
tends to  the  personal  effects  in  England,  or  elsewhere,  as  well  as 
in  Scotland.  2ndly,  that  the  renunciation  of  legiiim  by  the  other 
younger  children  operated  in  favour  of  Mrs.  Lashley,  and  had 
the  same  effect  as  their  death :  and  she,  the  only  younger  child 
who  did  not  renounce,  was  entitled  to  the  whole  legitim, — one 
half  of  the  free  personal  estate  wheresoever,  situate.  That  on  the 
29th  of  November,  1791/  after  further  petitions,  the  Lords  ad- 
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certain  proportions  between  the  husband  and  wife,       1830. 
and  he  could  not  deprive  her  of  it.     How  then  hxlam  tkmi; 

hered  to  this  interlocutor^  and  on  the  23rd  of  December,  fur-         

ther  decreed  that  certain  government  annuities  in  England  be-        Stami.xt 
longing  to  the  deceased  were  moveable,  and  fell  under  the  claim  ^ 

of  legilim.  That  on  the  7th  of  May  1792  these  decrees  were  af- 
firmed by  the  House  of  Lords  (see  6  Bro.  P.  C.  577*  591.  621)  ; 
that  consequently  Mrs.  Lashley  was  entitled  to  a  moiety  of  the 
personal  estate  in  her  own  right,  and  that  any  disposition  thereof 
by  her  father  was  null,  and  that  he  had  no  power  to  appoint  an 
executor  in  respect  thereto :  but  that  he  must  be  considered  in 
point  of  law  to  have  died  intestate  as  to  the  same :  Mrs.  Lashley 
therefore  prayed  that  the  probate  might  be  limited  to  a  moiety 
of  the  personal  estate  of  the  deceased  in  England,  the  only  part 
over  which  he  had  any  power  to  devise,  or  appoint  executors ; 
and  that  administration  of  the  other  moiety  pronounced  by  the 
decrees  of  the  Court  of  Session  (affirmed  by  the  House  of 
Lords)  to  be  the  sole  property  of  Mrs.  Lashley,  and  over  which 
no  executor  appointed  by  the  deceased  ought  to  have  any  power, 
might  be  granted  to  Mr.  and  Mrs.  Lashley  on  security  to  pay  a 
proportionate  share  of  such  debts  as  might  be  legally  chargeable 
thereon. 

On  the  other  side  the  decrees,  &c.  were  admitted ;  but  it  was 
submitted,  that  by  law  the  respondent  was  entitled  to  a  general 
probate  as  sole  executor,  whatever  might  be  the  effect  or  ope- 
ration of  the  will  in  regard  to  the  duty  or  office  of  executor  so 
appointed. 

The  Judges  having  heard  counsel  on  both  sides,  rejected  Mrs.         1796. 
Lashley*s  petition,  condemned  her  in  the  costs,  and  decreed  a        l^Jooa 
general  probate  to  Mr.  Hog. 


By  the  admission  of  the  allegation  the  Court  of  Delegates 
seem  to  have  decided,  as  Sir  William  Wynne  (in  the  Prerogative 
Court)  had  before  decided,  that  the  instrument  was  by  the  law 
of  England  testamentary ;  and  inasmuch  as  the  case  of  Bruce  v. 
Bruce,  then  so  recently  determined,  and  the  doctrine  of  the  lex 
domicilii  was  pressed  by  counsel,  the  refusal  to  suspend  the  alle- 
gation infers  that  in  their  judgment  the  decision  of  the  Scotch 
Courts  ought  to  make  no  difference  in  their  sentence ;  and  that 
the  paper  would  be  entitled  to  probate  here  whatever  might  be 
its  character  in  Scotland.  It  would  therefore  appear  that  the 
Court  of  Delegates,  in  Hog  v.  Lashley,  proceeded  on  the  same 
principle  as  the  Prerogative  Court  in  Stanley  v.  Bernes.  It 
is  believed  that  there  is  no  note  extant  of  the  arguments  of 
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1830.       can  it  be  asserted,  that  the  lex  domicilii  does  not 
Hilary  t«»m,  govcm   the  distribution   of  property?     On  the 
^"**^      same  principle  it  governs  the  forms  on  which  the 
Stanlct      validity  of  a  will  must  be  established.      Suppose 
BB»ni.      ^^  individual  goes  abroad  knowing  nothing  of  the 
English  law ;  he  makes  an  instrument  valid  ac- 
cording to  the  forms  of  the  country  in  which  he 
resides — perhaps  a  nuncupative  will— what  a  hard- 
ship it  would  be,  that  such  will  should  be  vitiated 
in  this  country ! 

Per  Curiam. 
All  this  argument  is  equally  applicable  to  real 
property.  The  true  question  is,  whether  a  British 
subject  who  has  acquired  a  foreign  domicil  is  de- 
prived of  the  right  of  disposing  of  his  British  pro- 
perty according  to  the  forms  of  British  law.  Is 
there  any  decision  by  which,  in  a  case  of  testacy, 
the  lex  domicilii  has  been  applied  so  as  to  avoid  a 
will  executed  with  reference  to  the  law  of  the  coun- 
try where  the  property  was  situate,  and  so  as  at  the 
same  time  to  defeat  the  intentions  of  the  testator  ? 
In  the  present  case,  if  the  law  of  Portugal  is  to 
prevail,  neither  the  law,  which  the  deceased  con- 
templated as  governing  his  testamentary  acts,  will 
prevail,  nor  will  his  intentions   be  carried   into 

oonnsel^  as  to  any  of  the  proceedings  when  the  Court  pronounced 
for  the  willj  or  when  it  subsequently  rejected  Mrs.  Lashley's 
petition  for  a  limited  probate.  The  latter  decision^  it  is  con- 
ceived, has  no  bearing  on  the  question  in  Stanley  v.  Beme8>  since 
whichever  law  governed  the  case,  Mrs.  Lashley's  legilim,  as 
forming  part  of  the  deceased's  estate,  could  only  be  obtained 
through  a  representation  to  him,  and  she  therefore  stood  very 
much  in  the  same  situation  as  a  next  of  kin  entitled  to  an  un- 
disposed residue.  The  executor  as  the  deceased's  general  repre- 
sentative would  be  trustee  for  her,  and  be  compellable  in  a 
court  of  equity  to  account  for  the  legitim. 
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efiect     Is    there    any   decision    gdng    to  that       ^^^- 
length  ?  HuuAKT  temm, 

Pakboo. 

Argument  continued.  SzAKunr 

We  do  not  take  the  point  as  one  that  has  re-  Biurn. 
ceived  a  distinct  decision.  It  is  said,  whatever- 
is  the  law,  you  may  grant  probate  and  leave  the 
consequences  to  be  disposed  of  by  another  Court. 
The  question  for  the  Court  to  decide  is,  whether 
the  deceased  died  testate  or  intestate  according  to 
law;  as,  in  the  case  of  the  will  of  a  married 
woman,  you  must  decide  whether  she  is  testate  or 
intestate  according  to  the  power.  If  the  question 
were  mixed  with  other  questions  belonging  to  other 
jurisdictions,  it  might  be  a  ground  for  leaving  it 
to  another  Court ;  but  it  is  one  of  those  questions 
infinitely  better  known  to  those  who  are  familiar 
with  the  civil  law  and  the  public  general  law. 
The  codicils  are  ipso  Jaclo  null — not  invalid  in 
part :  it  is  therefore  contrary  to  the  practice  of 
the  Court  to  grant  probate  of  such  papers  and 
then  send  them  for  construction  to  the  Court  of 
Chancery.  Here  was  no  conflict  of  domicils :  the 
deceased  lares  constittut  exclusively  in  Portugal. 
There  is  no  doubt  in  case  of  intestacy  that  his 
property  must  be  distributed  according  to  the  law 
of  Portugal  J  and  in  the  absence  of  a  paper  valid 
by  that  law  the  deceased  is  intestate  as  to  this 
property  (a). 

Per  Curiam. 
Is  there  any  case  in  which  a  party  domiciled 

(a)  ]  Hale,  P.  C.  68.  Henry's  Jodgment  of  the  Court 
of  Demerara,  &c.  Hunter  v.  Potts,  4  T.  R.  192.  Sill  v.  Wors- 
widc,  1  H.  BL  600.  PhUips  ▼.  Hunter.  2  lb.  402.  Brodie  ▼. 
Barry,  2  V.  and  B.  131.,  were  cited  for  Mr.  Stanley. 
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1830.       abroad  has  executed  an  instrument  for  the  dis- 


H11.ARY  T«»M,  posal  of  personal  property  in  England  ? 

pmeoo.  2)r,  Lushing  ton.    The  only  case  I  am  aware  of  is 

Stahwt      that  of  Mr.  Waddington ,  who  went  to  reside  in  France 

BbInis.      ^nd  remained  there  several  years,  and  by  a  will 

executed  in  France  disposed  of  property  here ;  and 

the  Court  of  Chancery  applied  the  French  law  (a). 

{a)  Case  of  Mr.  Waddington  drawn  up  from  a  comparison  of 
the  statements  furnished  to  the  Court  on  either  side. 

''Mr.  Waddington — a  British-bom  subject^  previously  re- 
sident in  England — went  to  France  in  1813,  where  he  pur- 
chased an  extensive  farm ;  and  also  mills  and  premises  in  which 
he  carried  on  the  business  of  a  cotton-spinner.  In  1816,  he  be- 
came by  letters  patent  a  naturalized  French  subject,  and  resided 
in  France  till  his  death  in  1818 :  he  left  eight  children — some 
minorsj — and  also  real  and  personal  property  in  France,  and  per- 
sonal property  in  England :  he  made,  in  January,  1818,  at  the 
same  time,  two  wills ;  one  in  the  English  form,  by  which  he. 
gave  all  his  property  in  England,  and  also  a  claim  he  had  upon 
the  French  Government  (and  which  he  had  lodged  with  the  com- 
missioners in  England  for  receiving  such  claims,)  to  six  of  his 
children  equally.  The  other  will  was  in  the  French  language, 
and  by  that  he  gave  his  manufactory  to  two  sons,  being  the  two 
not  named  in  the  English  will ;  but  he  directed  certain  debts 
and  money  in  France  to  be  paid  to  his  other  children,  "  in  order 
to  establish  amongst  them  a  perfect  equality  in  conformity  to  the 
will,  which  I  have  made  in  the  English  language  and  forms": 
the  French  will  concluded ; — "  As  my  will  of  the  19th  of  this 
month  has  only  for  its  object  to  provide  for  a  prudent  adminis- 
tration and  equal  distribution  of  my  property  and  funds  which  I 
possess  in  England,  I  declare,  as  &r  as  may  be  needful,  that  I 
make  all  my  children  my  heirs  in  equal  portions  of  all  my  pro- 
perty (except  my  real  property  with  the  appurtenances)  acquired 
by  me  in  France,  which  it  is  hereby  understood  that  I  dispose  of 
by  the  present  %vill,  subject  to  the  charges  and  conditions  which 
are  contained  therein." 

Thomas  and  William,  named  in  the  French  will,  were  na- 
turalized French  subjects :  the  other  children  were  not.  The 
executors,  in  the  English  will,  proved  both  wills  in  the  Prero- 
gative Court,  and  a  bill  was  filed  in  the  Court  of  Chancery  in 
the  name  of  five  of  the  children  (minors)  named  in  the  English 
will  against  the  executors  and  Thomas  and  William,  and  also 
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Stamlbt 
Bc&im. 


In  Reply.  1830. 

No  case  has  been   adduced,  and  we  can  find  hila»t  Tbmi, 
none,  where  it  has  been  held  that  a  British  sub- 


against  Charles,  the  eighth  child,  (allied  to  be  out  of  the  juris- 
diction of  the  Court,}  praying  an  account  of  the  English  property, 
also  of  the  French  property,  and  that  the  rights  of  the  parties 
might  be  declared. 

Thomas  and  William  in  their  answers,  claimed,  as  the  only 
children  resident  and  domiciled  in  France,  to  be  entitled  by 
the  laws  of  France  "  to  become  the  only  heirs  of  the  testator's 
real  property  there,  either  under  his  will  or  as  being  such  his 
heirs."  They  also  stated  their  belief,  ''  that  by  the  laws  of 
France  all  the  personal  estate  in  that  country  which  the  tes- 
tator was  possessed  of  or  entitled  to  at  his  death — other  than  the 
said  debt  owing  to  him  from  the  French  government  —  on 
his  death,  devolved  to  all  his  chOdren  then  living  as  well 
those  residing  in  that  kingdom  as  those  residing  out  of  France ; 
and  that  the  plaintiffs  and  all  the  other  children  of  the  testator, 
did,  on  his  death,  become  entitled  to  his  personal  estate  in 
France  (other  than  the  debt  owing  to  him  from  the  French  go- 
vernment) in  equal  shares  and  proportions,  and  that  the  testator 
could  not  by  those  laws  make  any  valid  bequest  of  the  same 
from  his  children,  or  of  only  some  small  portion  thereof;"  and 
submitted,  "  that  by  virtue  of  the  testator's  will,  they,  together 
with  the  testator's  other  children,  became  and  are  entitled  in 
equal  shares  and  proportions,  as  tenants  in  common,  to  his  per- 
sonal estate  in  England  and  the  debt  owing  to  him  by  the 
French  government." 

The  Vice  Chancellor  referred  it  to  the  Masier,  to  inquire 
whether,  by  the  law  of  France,  the  testator  could  dispose  of  all, 
or  any,  and  what  part  of  his  real  estate  there,  by  his  will,  and 
to  whom  ?  and  whether  by  the  law  of  France,  the  testator  could 
dispose  of  aU,  or  any,  and  what  part  of  his  personal  estate  there, 
by  his  will,  and  to  whom  ? 

Proceedings  were  also  instituted  in  France :  and,  on  the  28th 
of  December,  1818,  the  Civil  Tribunal  at  Dreux,  (all  the 
children  being  made  parties,)  made  an  order,  setting  forth  the  two 
wills,  and  directing  that  the  accounts,  liquidations,  settlements, 
and  distribution  of  the  testator's  estate  should  be  made  as  required 
by  the  wills  and  testaments  therein  before  described,  in  order  to 
establish  the  equality  directed  by  the  testator. 

On  a  petition  to  the  Court  of  Chancery  stating  the  proceedings 
in  France,  and  praying  that  the  Master  upon  the  ground  of  such 
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1830.  ject  can  so  far  throw  off  his  British  character  as  to 
Hilary  Tmmm,  ^eprivc  hlmself  of  the  rights  he  possessed  under 
^"*^  it ;  still  less,  that  under  whatever  circumstances  a 
SiAXLiT  British  subject  might  take  up  his  residence  in  a  fo« 
Bnn».  reign  country,  he  becomes  domiciled  so  as  to 
render  it  incompetent  for  him  to  dispose  of  his 
property  according  to  the  forms  of  the  country  of 
his  birth.  The  facts,  it  is  said,  showing  an  adop- 
tion of  the  Portuguese  character  constitute  a  body 
of  evidence  not  to  be  overthrown  by  any  cursory 
intention :  but  intention  is  to  govern  such  a  case } 
and  here  is  proof  of  an  intention  of  preserving  his 
British  character.  It  is  clear  from  the  writers  on 
the  law  of  nations,  that  in  order  to  constitute  a 
complete  change  of  domicil,  there  must  be  not 
only  a  primary  change,  but  a  wish  to  fix  for  ever : 
that  there  must  be  no  intention  to  resort  to  the 
former  country,  but  an  intention  to  renounce  it 
for  even  Bruce  v.  Bruce  is  said  to  establish  the 
contrary }  but  there  the  party  had  abandoned 
Scotland  by  going  to  India  expressly  to  make  his 
fortune :  he  returned  to  England  and  resided  there 

proceedings  might  divide  the  whole  of  the  testator's  estate^^  real 
and  personal^  amongst  his  eight  children^  a  reference  to  the 
Master  being  ordered^  he  reported^  on  the  1 2th  of  February^  1822, 
all  the  proceedings  in  the  French  Court;  "  that  it  was  a  court 
of  competent  jurisdiction ;  and  that  the  effect  would  be  to  make 
an  equal  distribution  of  the  estate  and  effects,  real  and  personal, 
of  the  testator,  as  well  in  England  as  in  France,  between  the 
eight  children  of  the  testator." 

It  was  an  amicable  suit,  and  was  not  argued ;  but  by  mutual 
arrangement.  Sir  Anthony  Hart  and  Mr.  Bell,  counsel  on 
either  side,  settled  the  minutes;  and  thereupon  the  Vice 
Chancellor  made  a  final  decree  in  conformity  with  the  Master's 
Report,  "  and  decLtred,  that  regard  being  had  to  the  laws  of 
England  and  France^  the  testator's  property,  both  real  and  per- 
sonal, both  in  England  and  France,  was  divisible  in  equal  shares 
between  the  children^^ 


High  couut  of  delegates.  427 

for  two  years  without  once  visiting  Scotland,  1830. 
and  be  then  returned  to  India,  and  died.  The  hilaet  Tmm, 
question  in  Bruce's  case  was  between  two  British  ^*'*^' 
domicils :  here  the  point  is,  whether  the  deceased  stavut 
threw  off  his  British  character  and  all  the  rights  BmluEa. 
belonging  to  it  so  far  as  to  have  adopted  the  law 
of  the  foreign  country  where  he  was  domiciled. 
In  such  a  case  a  more  complete  abandonment  of 
his  Jbrum  originis  must  be  established.  Had  how- 
ever the  evidence  of  such  abandonment  been  far 
more  decisive,  it  is  admitted  that  none  of  the  cases 
cited  are  exactly  in  point ;  none  establish  that  a 
British  subject  can  so  far  change  his  domicil  to  a 
foreign  country  as  to  deprive  himself  of  the  privi- 
leges of  a  British  subject,  and  render  his  pro- 
perty liable  to  the  laws  of  the  country  in  which  he 
is  domiciled.  If  such  be  the  law,  it  is  extraor- 
dinary that,  notwithstanding  the  extended  rela- 
tions of  England  with  foreign  countries,  no  case 
can  be  found  to  that  precise  effect :  those  cited  are 
only  used  as  furnishing  analogous  principles.  In 
Marryatt  v.  Wilson  it  was  held,  that  a  British  sub- 
ject might,  from  a  foreign  country,  trade  with  the 
£ast  Indies,  which,  as  a  British  subject  resident  in 
England,  he  could  not  do.  AH  that  the  case 
amounts  to  is,  that  while  so  resident  he  is  not 
liable  to  penalties  and  forfeitures  as  if  he  were 
resident  in  England.  So  a  British  subject  may 
reside  in  a  neutral  state  and  trade  in  innocent  ar- 
ticles with  the  enemy  of  this  country.  No  case 
goes  further  than  this ;  and  this  will  hardly  induce 
the  Court  to  hold,  that  even  if  the  domicil  were 
changed,  and  the  deceased  had  divested  himself 
of  the  rights  of  a  British  subject,  a  will,  not  drawn 
up  according  to  the  laws  of  Portugal,  is  invalid,  the 
deceased  taking  upon  himself  the  disposition  of  his 
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1830.       property  in  England  by  a  will  not  purporting  to  be 
Hn^KT  Tebm,  made  according  to  such  Portuguese  law,  but  good 

Pumoo.      j^jj  J  valid  according  to  the  law  of  England. 

Stamlw  Hunter  v.  Potts ;  Sill  v.  Worswick ;  and  Philips 

Bkenis.  v.  Hunter,  are  cases  of  bankruptcy ;  and  argued 
on  special  verdicts.  Sill  v.  Worswick  (a)  was  a 
transaction,  in  which  the  bankrupt  and  the  other 
parties  were  not  only  British  subjects,  but  re- 
sident in  England ;  the  bankrupt  having  property 
in  St.  Christopher's,  where  the  bankrupt  laws  did 
not  prevail;  and  Lord  Loughborough  said,  ''it  was 
a  question,  whether  a  creditor  resident  in  England 
and  subject  to  the  laws  of  England,  should  avail 
himself  of  a  proceeding  of  that  law  to  get  pos- 
session of  a  debt  from  those  entitlecji  to  it  for  the 
benefit  of  all  the  creditors,  and  to  hold  that  pos- 
session against  those  creditors : "  he  decided,  that 
the  bankrupt  law  bound  a  British  subject,  and  that 
a  creditor  was  not  entitled  to  hold  against  the 
assignees  of  a  bankrupt  in  such  a  case.  Lord 
Loughborough  also  said, — "  I  do  not  wish  it  to 
be  understood  that  it  follows  as  a  consequence 
from  the  opinion  I  am  now  giving,  I  rather  think 
the  contrary  would  be  the  consequence  of  the 
reasoning  I  am  now  using-^^that  a  creditor  in  that 
country,  not  subject  to  the  bankrupt  laws,  nor 
affected  by  them,  obtaining  payment  of  his  debt, 
and  afterwards  coming  over  to  this  country,  would 
be  liable  to  refund  that  debt."  He  is  here  arguing 
on  the  case  of  Solomons  v.  Ross :  "  it  by  no  means 
follows  that  a  commission  of  bankruptcy  has  an 
operation  in  another  country  against  the  laws  of 
» that  country."  Lord  Loughborough  does  not  say, 
that  if  the  law  of  the  foreign  country  enabled  a 
creditor  to  obtain  his  debt  there,  that  the  law  of 

(a)  1  H,  Bl.  689, 
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England  would  compel  him  to  refund  it :  "  If  he  ^8^- 
had  received  it  in  an  adverse  suit  with  the  assignees  hilabt  Teuc, 
he  would  clearly  not  be  liable }  but  if  the  law  of  ^*"^' 
that  country  preferred  him  to  the  assignee,  I  do  Szanlbt 
not  think  my  holding  a  contrary  opinion  would  Bs&m. 
revoke  the  determination  of  thatcountry."  But  the 
argument  on  the  other  side  would  go  to  the  lengthy 
that  there  would  be  jurisdiction  here  to  make  even 
a  foreign  creditor  refund.  Hunter  v.  Potts  is  to  the 
same  effect :  and  in  Sill  v.  Worswick  there  was  no 
question  of  domicil.  Brodie  v.  Barry,  and  the 
other  cases  may  show  that,  to  a  certain  extent, 
mobilia  sequuniur  perswiam^  but  not  that  in  all 
cases  and  under  all  circumstances,^— contrary  to  the 
express  will  of  the  testator — the  lex  domicilii  is  to 
prevail.  In  Ryan  v.  Ryan^  the  question  of  domicil 
.was  not  material ;  for  an  individual  not  domiciled 
in,  but  merely  passing  through  a  country,  and 
marrying  there,  is  prima  facie^  as  to  such  marriage, 
governed  by  that  law  every, where:  therefore  the 
Danish  marriage  celebrated  there  on  the  dissolution, 
by  a  sentence  of  a  Danish  Court,  of  the  former 
marriage,  also  celebrated  there  (a),  was  to  be  pre* 
sumed  valid  for  the  mere  purposes  of  administra- 
tion, the  Court  carefully  guarding  itself  from  ex- 
pressing any  opinion  that  the  proofs  would  have 
been  sufficient  in  a  matrimonial  suit.  It  was  also 
ultimately  an  unopposed  case.  To  establish  the 
position  on  the  other  side,  the  Court  must  have 
held,  that  an  English  marriage  between  British 
subjects  could  be  legally  dissolved  by  a  Court  in 
Denmark,  the  parties  having  become  domiciled 
there.  The  cases  in  6  Bro.  P.  C.  were  only  cited, 
as  showing  that  those  cases  have  been  argued  on 

(a)  The  original  papers  show  that  such  was  the  fact. 
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1830.       principles  which  would  apply  to  testacy.     Hog  v* 
HiLAKT  T»«^  Lashley  is  principally  relied  on  j  but  the  Court  is 
PftBBOG.      iQ  the  dark  as  to  the  decision  in  that  case.     It 
srAMLsr      cannot,  then,  go  the  length  of  saying,  that  the  lea: 
BnMn.      domicilii  applies  to  testacy  as  well  as  to  intestacy : 
and,  unless  it  holds  that  such  must  be  the  rule  in 
all  cases,  and  under  all  circumstances,  it  could  not 
apply  to  the  present  case,  in  opposition  to  the  clear 
ascertained  intentions  of  the  deceased,  more  espe- 
cially as  it  is  specially  provided  by  the  treaty  of 
commerce  and  navigation  concluded  between  Eng- 
land and  Pbrtugal  in  1810,  that  British  subjects 
resident  in  Portugal  shall  be  allowed  to  dispose  of 
their  property  by  testamentary  instruments  (a). 

As  to  Mr.  Waddington's  case,  it  was  not  con- 
tested ;  there  was  only  one  Solicitor  employed. 
That  case,  however,  though  cited  on  the  other 
side,  is  much  stronger  the  other  way.  The 
testator's  object  was  to  divide  his  property  in  Eng- 
land and  France,  by^ills  executed  according  to 
the  forms  of  those  countries  respectively,  in  the 
same  manner  as  Mr.  Stanley  has  divided  his  pro- 
perty in  Portugal  and  England  (&). 

{a)  Sect.  7  of  that  treaty  provides :  "  that  the  subjects  of 
each  shall  have  a  free  and  unquestionable  right  to  travel^  and 
reside  within  the  territories  and  dominions  of  the  other;  to 
occupy  houses  and  warehouses^  and  to  dispose  of  personal  pro- 
perty of  every  sort  and  denomination^  by  sales,  donation,  ex- 
change, or  testament,  or  in  any  other  manner  whatsoever,  with- 
out the  smallest  impediment." 

(b)  Argentrie  de  la  Coutume  de  Bretagne,  Art.  449.  499. 
Dictionnaire  de  Droit  Canonique  (parMaillare),  Tome  S.  p.  5220. 
Judgment,  &c  in  Odwin  v.  Forbes,  reported  by  Henry,  and 
Appendix,  p.  193.  Marsh  v.  Hutchinson,  2  B,  and  P.  226,  were 
.  cited  in  addition  to  the  cases  and  authorities  collected  in  Munroe 
V.  Douglas,  5  Madd.  379. 
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183a 

Judgment.  Ka^^T^ 

Sir  John  Nicholl.  p«moa. 

This  case  involves  a  question  of  law  of  con*  STAVLir 
aiderable  importance ;  but  upon  the  facts  there  is  ^mtinM, 
little,  if  any,  controversy.  In  order  to  arrive  at 
the  question  of  law  with  accuracy  it  will  be  con* 
venient  to  set  forth  the  facts  out  of  which  it 
arises.  The  case  respects  the  validity  of  the  will 
and  four  codicils  of  John  Stanley,  or  rather  of  two 
of  the  codicils,  for  it  is  now  admitted  that  the 
will  and  the  other  two  codicils  are  entitled  to 
probate. 

The  testator,  a  native  of  Ireland,  went  in  1770  to 
Lisbon,  and  there  engaged  in  business  as  a  mer« 
chant ;  soon  afterwards  he  married  a  lady,  a  Por* 
tuguese  by  birth,  though  of  Irish  parents,  and  a 
Roman  Catholic.  In  order  to  contract  that  marriage 
be  professed  the  Roman  Catholic  religion.  In  1798 
he  obtained  letters  of  naturalization  as  a  Portuguese 
subject,  and  in  1808,  when  the  French  were  in 
possession  of  Portugal,  it  is  alleged  that  he  was 
treated  as  a  Portuguese  subject :  that  is  denied ; 
and  it  is,  on  the  other  side,  alleged,  that  he  was 
treated  as  a  British  subject.  The  manner,  how* 
ever,  in  which  the  French  treated  him  is  not  very 
material  to  the  decision  of  this  case.  Before  their 
arrival  he  had  placed  a  large  part  of  his  property 
in  his  son's  name,  who  was  born  in  Portugal ;  but, 
the  will  recites,  that  it  was  *^  a  fictitious  measure 
as  a  security  against  the  French.^'  The  testator 
had  four  children  by  his  wife,  but  only  the  present 
party  survived  him.  His  wife  having  become  in- 
sane was  removed  from  Portugal  to  Ireland,  where 
the  connections  of  both  resided:  she  was  there 
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1830.       supported  by  an  allowance  paid  out  of  the  property 

EASTxi  Tkem,  ^^  *^^  deceased,  placed,  as  already  mentioned,  in 

^*"<^      '^®  possession  of  the  son.    The  deceased,  in  1808, 

Staklkt      removed  from  Lisbon  to  Madeira,  and  continued 

BBUfxa.      ^o  reside  in  that  island  till  his  death  in  1826 :  he 

had  a  natural  son,  a  legatee  in  the  will  and  codicil, 

the  other  party  in   this  cause.     This  son   was 

married ;  and  at  the  time  of  the  deceased's  death 

had  five  children,  whom,  as  his  grand-children,  the 

deceased  has.benefited  by  some  of  the  testamentary 

instruments  in  question. 

This  is  a  brief  history  of  the  deceased  and  his 
family,  so  far  as  it  seems  necessary  to  mark  out 
the  question  to  be  decided :  but  it  may  be  proper 
also  here  to  describe  the  testamentary  acts  of  the 
deceased.  The  will  and  four  codicils  are  pro- 
pounded by  the  natural  son,  as  a  legatee,  the 
executors  having  renounced ;  and  they  are  opposed 
by  the  legitimate  son,  the  residuary  legatee  in  the 
will.  The  will  and  first  two  codicils  are  executed 
in  the  forms  required  by  the  Portuguese  law ;  the 
third  and  fourth  codicils  are  not  in  that  form. 

At  first  Mr.  Stanley  opposed  all  the  papers,  for 
it  was  contended,  that  by  the  Portuguese  law  a 
person  marrying  and  making  no  settlement,  and 
leaving  a  widow  and  issue  of  the  carriage,  could 
only  dispose  of  one  sixth  of  the  property  he  left 
behind  him,  as  half  belonged  to  the  widow,  and 
two  thirds  of  the  other  moiety  to  the  issue ;  and 
further,  that  an  attempt  either  to  dispose  of  more 
than  one  sixth,  or  to  dispose  of  that  one  sixth,  as  by 
this  will,  in  favour  of  adulterine  issue,  rendered  the 
whole  invalid.  It  is  now  admitted,  that  the  proof 
of  the  Portuguese  law  to  the  extent  of  rendering 
the  papers  void  in  toto  has  failed,  and  that  the  will 
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and  first  two  codicils  are  valid  so  as  to  dispose  of       1830. 
not  more  than  one  sixth  of  the  whole  property ;  biswr  tmui, 
and  that  of  them    probate    must    be    granted.       p«»oo. 
The   opposition    is    therefore    now  confined   to      siaklbt 
the   third    and    fourth   codicils,   which   are  not      Bmna. 
executed  in  the  Portuguese  forms,  though  they 
are  sufficiently  executed  according  to  the  forms  re- 
quired by  the  law  of  England  for  an  English  will. 

The  will,  dated  at  Funchal  on  the  21st  June, 
1820,  gives  to  the  natural  son  and  his  children  le- 
gacies to  a  considerable  amount :  the  first  codicil, 
dated  on  the  4th  of  July,  1820,  gives  some  further 
legacies  to  the  grand-children,  and  appoints  an  ad- 
ditional executor ;  the  second  codicil  is  dated  on 
the  11th  of  July,  1820,  and  gives  a  further  legacy 
to  the  natural  son  and  the  aunt.  The  factum  of 
these  instruments  being  in  the  Portuguese  form  is 
admitted,  and  their  validity,  at  least  as  to  one 
sixth  of  the  property,  is  not  denied :  they  in  the 
strongest  manner  mark  the  wishes  and  intentions 
of  the  testator,  and  the  grounds  on  which  those  * 
wishes  and  intentions  were  formed  in  favour  of 
the  natural  son  and  the  grand-children. 

The  two  remaining  codicils  are  those  which  are 
contested — the  third,  dated  in  October,  1820, 
merely  relates  to  the  substitution  of  some  of  the 
executors.  The  fourth  codicil  is  the  material  in- 
strument :  its  object  is  to  make  a  further  provision 
for  the  grand-children ;  it .  refers  to  certain  dona^ 
tions  made  to  be  invested  in  trust  in  the  British 
funds  for  their  benefit,  and  then  gives  his  property 
in  the  British  funds  in  their  favour.  Both  these 
codicils  are  in  the  deceased's  own  hand-writing 
and  are  attested  by  three  witnesses ;  there  is  no 
doubt  of  the  factum  nor  of  the  intention,  nor  is 
there  any  doubt  that  they  are  valid,  if  to  be  con- 
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ISM.       sidered  mth  reference  to  English  forms.    They 
EAtm  Tmlh,  dispone  of  property  in  the  English  funds  and  of  no 
Fauofl.      other,  and  consequently  are  to  operate  and  be 
SfANLBT     executed  in  England,  but  they  are  not  executed 
Bum.      i«  tb®  ''^""^  required  by  the  Portuguese  law  for 
Portuguese  testamentary  acts ;  and  the  question 
is,  whether  on  that  account  they  are  utteriy  in- 
valid 90  that  probate  of  them  ought  not  to  be 
granted  by  this  Court. 

In  opposition  to  their  validity  it  is  contended, 
that  the  deceased  was  domiciled  in  Portugal  and 
is  to  be  considered  as  a  Portuguese  subject ;  that 
domicil  is  governed  by  residence ;  that  here  was  a 
continued  residence  for  above  fifty  years  confirmed 
by  change  of  religion,  by  marriage,  and  by  natura- 
Kzatiofi ;  that  mobiUa  sequuntur  personam^  that  not 
only  in  case  of  intestacy  is  the  succession  to 
moveable  prc^erty  governed  by  the  law  of  the 
country  where  the  person  is  domiciled,  but  that 
such  property  can  only  be  disposed  of  by  a  will 
'  made  in  the  form  required  by  that  law — by  the  les 
dofJticHh* 

On  the  odier  hand,  that  the  deceased  was  not 
at  his  death  a  domiciled  Portuguese  subject ;  that 
it  is  not  residence  but  intention  which  ascertains 
domicil ;  that  the  domicil  of  origin  continues  so 
long  as  there  is  an  intention  of  returning  to  it } 
tiiat  the  deceased  reverted  to  the  Ptotestant  re- 
ligion, sent  his  wife  to  England  when  by  her 
malady  the  consortium  was  broken,  invested  his  pro- 
perty in  England,  intended  to  return  to  England, 
and  was  only  prevented  by  infitmiiy  and  death, 
desired  to  be  buried  in  the  English  burial-ground, 
and  was  during  his  life  and  at  his  death  considered 
and  treated  as  a  British  subject:  but,  secondly,  if  he 
were  domicited  in  Portugal,  still  he  maintained  the 
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right  of  a  British  subject  to  dispose  of  his  property       18*^ 
by  will  made  in  the  English  form  j  that  thesuccession  eastui  term^ 
to  personal  property  depends  upon  the  intention      ^*"^ 
of  the  possessor,  whether  expressed  or  only  im*      SsAvua 
plied ;  that  if  in  cases  of  intestacy  an  intention  is      buxu. 
implied  that  the  property  shall  go  according  to  the       '^ 
law  of  the  place  of  residence  (though  even  that  is 
not  admitted  so  far  as  respects  a  natural  bom 
British  subject  residing  in  a  foreign  country ),  yet 
where  a  different  intention  is  declared  by  will,  that 
will,  if  validly  made   according  to  the  English 
forms,  is  valid  as  to  property  in  England. 

Such  was  the  general  substance  of  the  arguments 
on  both  sides,  and  in  support  of  each  proposition 
various  authorities  and  cases  were  referred  to. 

The  law  of  domicil,  and  the  succession  to  per* 
sonal  property  as  affected  by  it,  has  been  a  veatita 
qucpstio.  The  authorities  applying  to  it  are  col* 
lected  in  various  reports,  particularly  in  6  Bro.  P. 
C.  and  in  Lord  Somerville's  Case,  5th  Ves.  7^0. 
These  authorities  were  not  only  referred  to,  but 
very  elaborately  discussed  on  both  sides  in  the  ar* 
gument  in  the  present  x^ase :  for  that  reason,  and 
because  it  is  admitted  that  no  adjudged  case 
comes  directly  up  to  the  present  question,  it  is 
unnecessary  again  to  quote  and  discuss  them.  I 
shall  therefore  content  myself  with  stating  the 
principles  which  may  be  deduced  from  them  so 
far  as  they  may  be  applicable  to  the  point  now 
brought  before  me  for  decision. 

The  general  rule,  that  mobiUa  sequuntur  per- 
sonam^ need  not  be  controverted,  thoi^h  that  rule, 
or  rather  fiction,  if  without  exception,  would  in 
some  extreme  cases  lead  to  absurdity  and  injus- 
tice»  more  eapecially  in  the  modem  state  of  so- 
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1830.       ciety,  and  with  reference  to  the  tiature  and  extent 
Easter  Temi,  ^^  thesc  tiuies  of  personal  property,  particularly 
PaE»oo.      funded  property.     The  rule  took  its  rise  when 
j^xKLET      **  mobiliaj*'  for  the  most  part,  did  accompany  the 
person ;  but  still  recognising  the  rule,  it  is  neces- 
sary to  ascertain  the  national   character  of  the 
"  j:)^5ona /"  for  it  would  be  carrying  the  fiction 
into  manifest  absurdity  to  hold,  that  the  person 
and  his  mobilia  changed  their  character  with  every 
place  which  he  might  enter,  or  pass  through,  or 
move  to. 

The  general  and  primary  rule  is,  that  the  na- 
tional character  of  the  person  is  acquired  from  the 
place  of  birth,  though  some  exceptions  even  to 
that  rule  have  been  framed,  not  by  the  common 
law,  but  by  special  acts  of  parliament ;  as  for  in- 
stance, in  favour  of  persons  bom  abroad,  but  of 
natural  bom  British  parents.  The  different  species 
of  character  is  distinguishable ;  one  is  natural,  the 
other  local ;  one  is  temporary,  the  other  perma- 
nent. The  native  national  character  is  not  only 
the  most  strongly  impressed,  but  for  some  pur- 
poses cannot  be  changed:  *^nemo  potest  exuere 
patriam  ^'  is  a  rale  of  the  jus  gentium  held  by 
most  countries,  and  by  none  more  strictly  than  by 
this  country.  A  natural  born  British  subject  can- 
not, at  his  own  will  and  pleasure,  divest  himself 
of  his  native  duties ;  nor  can  he  be  deprived  of 
his  native  privileges  except  for  crime:  he  may 
go  into  other  countries  and  acquire  privileges 
there,  but  still  his  native  rights  and  duties  adhere 
to  him.  These  principles  are,  I  apprehend,  cor- 
rectly laid  down  by  Mr.  Justice  Blackstone :  "  it 
is  a  principle  of  universal  law,  that  the  natural 
born  subject  of  one  prince  cannot  by  any  ac(  of 
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his  own,  no,  not  by  swearing  allegiance  to  another,       1830. 
put  off  or  discharge  his  natural  allegiance  to  the  easii*  teem, 
former ;  for  his  natural  allegiance  was  intrinsic,       ^*"^^ 
and  primitive,  and  antecedent  to  the  other,  and      Stahlbt 
cannot  be  divested  without  the  concurrence  of  that      bbekee. 
prince  to  whom  it  was  first  due."     ••  This  alle- 

giance  is  the  duty  of  all  the  king's  subjects 

their  rights  are  also  distinguishable  by  the  same 
criterions  of  time  and  locality,  natural  bom  Sub- 
jects having  a  great  variety  of  rights,  which  they 
can  never  forfeit  by  any  distance  of  place  or  time 
but  only  by  their  own  misbehaviour."  (a) 

For  certain  purposes  a  man  takes  his  character, 
primdjbcie,  from  the  place  where  he  is  domiciled 
and,  prima  focie,  he  is  domiciled  where  he  is  re- 
sident, and  the  force  of  residence,  ks  evidence  of 
domicil,  is  increased  by  the  length  of  time  during 
which  it  has  continued.  All  these  principles  are 
clear;  but  time  alone  is  not  conclusive;  for 
where  is  the  line  to  be  drawn  ?  Will  the  residence 
of  a  month,  or  a  year,  or  five  years,  or  fifty  years, 
be  conclusive  ?  As  a  criterion,  therefore,  to  ascer- 
tain  domicil,  another  principle  is  laid  down  by  the  . 
authorities  quoted  as  well  as  by  practice, — it  de- 
pends upon  the  intention,  upon  the  quo  anhno — 
that  is  the  true  basis  and  foundation  of  domicil ; 
it  must  be  a  residence  sine  animo  revertendi^  in 
order  to  change  the  domiciUum  origims:  a  tem- 
porary residence  for  the  purposes  of  health,  or 
travel,  or  business  has  not  the  effect :  it  must  be  a 
fixed  and  permanent  residence,  abandoning  finally 
and  for  ever  the  domicil  of  origin  ;  yet  liable  still 
to  a  subsequent  change  of  intention. 

«*  The  third  rule  I  shall  extract,"  said  the  Master 
of  the  Rolls,  in  the  case  of  Somerville  {b\  "is,  that 

(fl)  1  Bl.  Com-  370-1.  (6)  5  Ves.  787- 

VOL.  III.  G  O 
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1880«       the  domicil  of  origin  is  to  prevail  until  the  party  has 

EAsrn  Tk»m,  ^^^  ^^^7  acquircd  another,  but  has  manifested  and 

peemq.      carried  into  execution  an  intention  of  abandoning 

svAHUET      his  former  domicil,  and  taking  another  as  his  sole 

domicil" J  and  that  observation  was  made  even 

with  reference  to  domicil  in  different  parts  of  the 

British  dominions,  when  the  choice  was  perfectly 

free  from  any  restriction  of  conflicting  duties. 

In  the  present  case  there  is  strong  evidence  of 
acquiring  a  new  domicil,  and  an  intention  of  aban« 
doning  his  former  and  taking  another  as  his  sole 
domicil,  (but  still,  it  must  be  remembered^  in  a 
foreign  state)  declared  not  merely  by  long  re- 
sidence, but  by  marriage,  naturalization,  and  in- 
vesting himself  with  all  the  privileges  which  a  new 
comer  could,  acquire  at  his  place  of  residence. 
But  on  the  other  hand  here  is  some  evidence  to 
show  a  change  of  intention,  and  of  the  animus  re- 
vertendi^  not  merely  that  latent  intention  which 
pretty  generally  exists  as  a  sort  of  natural  feeling 
of  "  panting  for  his  native  home  '*,  but  shown  by 
acts  done  and  by  declarations  made,  by  sending  his 
wife  to  England,  by  investing  property  in  the 
English  funds,  by  declaring  his  adherence  to  the 
English  Church,  by  desiring,  if  he  should  chance 
to  die  at  Madeira,  to  be  buried  in  the  English 
burial-ground,  by  making  these  codicils  in  the 
English  forms,  by  declarations  to  several  of  his 
friends  of  his  wish  and  intention  to  return,'  and 
of  his  fears  that  he  might  be  prevented  by  in- 
firmities. 

In  questions  of  national  character  it  has  been 
often  decided,  that  character  acquired  by  mere  re* 
sidence  ceases  with  the  residence,  and  that  the 
original  character  reverts  and  is  reacquired  much 
more  readily  than  the  change  is  made  from  an 
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original  to  an  acquired  character;  the  local  and  1830. 
temporary  character  is  by  circumstances  more  ^^^^^  ^^ 
easily  presumed  to  be  abandoned  than  the  natural  P"wki. 
and  more  permanent  character,  which  in  some  re-  stanlkt 
spects  at  least  is  inalienable :  the  animus  revertendi  B^aimt, 
actually  put  in  motion,  though  the  removal  has  not 
been  consummated,  recovers  the  original  character. 
Whether  the  circumstances  adverted  to  would  be 
sufficient  to  shake  off  the  Portuguese  character  in 
the  deceased's  case,  or  to  exempt  his  property  in 
Portugal  from  the  operation  of  the  laws  of  that 
country,  may  not  be  necessary  to  be  decided :  but 
there  are  circumstances  tending  to  show  that  the 
deceased  neither  wished  nor  intended  altogether 
and  for  ever  to  abandon  his  connexion  with  his 
native  country,  nor  to  give  up  the  rights  and  pri*. 
vileges  belonging  to  him  as  a  British  subject.  Npt 
only  in  common  parlance  would  he  be  still  de- 
scribed as  an  Englishman  and  not  a  Portuguese, 
but  be  himself  was  in  animo  and  he  was  in  some 
respects  de  jure  still  an  Englishman.  His  inten* 
tion  to  retain  his  right  as  a  British  subject  of  dis- 
posing by  will  of  his  property  in  the  British  funds 
is  quite  obvious :  and  to  deprive  him  of  that  right 
the  law  ought  to  be  clear  and  unequivocal :  and 
for  this  reason  because  it  will  operate  as  a  disqua* 
lification  and  a  forfeiture  of  right. 

That  he  retained  some  rights  acquired  by  birth 
esiTlllot  be  doubted ;  he  would  succeed  to  real  pro- 
perty— he  might  purchase  real  property,  notwith- 
standing all  that  had  taken  place  in  Portugal. 
Over  personalty  here,  even  a  foreigner  domiciled 
in  his  native  country  might  in  his  life  time  exercise 
dominion  as  freely  and  as  fully  as  a  resident  English- 
man. So  while  the  decease^  survived,  his  power 
over  and  his  rights  regarding  personal  property 

G  G  2 
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1830.       here — with  some  few  exceptions  perhaps,  e.  g.  in 

Eactbr  TiBM,  ^^®  ^^  bankruptcy — would  not,  at  least  in  this 

Pmboo.      country,  be  affected  by  his  domicil  abroad,  they 

Si^KLKT      would  be  regulated  by  the  laws  of  England  and 

BuMBs.  ^^'  ^y  *^®  ^^^  ^^  Portugal.  He  would  suc- 
ceed in  distribution  of  personal  property  in  Eng- 
land as  a  next  of  kin,  under  whatever  legal  disabi- 
lities the  law  of  Portugal  might  place  him, — 
he  could  transfer  or  give  away  personal  property 
without  regard  to  any  restrictions  which  the  law 
of  Portugal  might  impose  on  such  transfers  or 
gifts  : — he  could  do  this,  it  should  seem,  by  instru- 
ments in  the  British  form :  the  Bank  would  pro- 
bably receive  no  other  in  order  to  transfer  stock : 
and  he  could  engage  in  contracts  to  be  executed 
in  England,  though  such  contracts  might  be  il- 
legal or  invalid  by  the  law  of  Portugal. 

It  comes  then  to  the  question,  whether  a  iesla" 
mentary  act  of  a  British  born  subject,  clearly  in- 
tended and  wished  to  operate  upon  his  personal 
property  in  England,  and  executed  according  and 
with  direct  reference  to  the  forms  of  the  English 
law,  which  in  this  respect  coincides  with  the  law 
of  nations — the  Jtw  gentium — is  by  the  law  of  Eng- 
land invalid,  solely  because  the  deceased  had  long 
resided  and  was  domiciled  in  Portugal,  and  be- 
cause such  testamentary  act  was  not  executed  in 
the  Portuguese  forms.     The  authorities  quoted  all 
tend  to  prove  that  the  jus  gentium — the  general 
law  of  all  countries — is  favourable  and  inclines  to 
give  effect  to  testamentary  dispositions.     They 
also  establish,  that  intention  is  the  very  basis  and 
foundation    of   the    testamentary  disposition    to 
which  effect  is  thus  to  be  given.     Forms  are  pre- 
scribed only  for  the  sake  of  rendering  more  secure 
the  execution  of  the  real  intention.     The  policy 
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of  some  countries  may  be  to  impose  restrictions  on       1830. 
the  disposition  of  real  property,  or  sometimes  even  £^^  ^111^ 
on   the  disposition  of  personal  property  by  re-      P"w>g. 
quiring  the  whole  or  a  certain  portion  to  descend      staklst 
to  the  wife  and  children  for  whom  every  person  is      beuimm. 
under  a  moral  duty  to  provide :  but  wherever  the 
power  of  disposing  exists  and  to  whatever  extent 
it  exists,  the  intention  and  not  the  form,  more 
especially  as  regards  personal  property,  is  the  go- 
verning principle. 

Assuming,  then,  that  the  deceased  was  a  British 
subject,  yet  at  the  time  of  his  death  domiciled  in 
Portugal,  and  that  he  had  a  clear  intention  to  dis- 
pose of  his  property  in  the  British  funds  by  thiis 
codicil,  in  his  own  hand- writing,  and  attested  by 
three  witnesses,  is  it  invalid  because  it  was  not  at- 
tested by  a  notary  and  five  witnesses  as  the  Por- 
tuguese law  requires,  or  is  it  entitled  to  probate 
here  ?  Among  the  numerous  authorities  quoted 
it  is  admitted  that  there  is  no  adjudged  case  in 
wliich  the  question  has  been  decided  either  way : 
no  case  in  which  a  will  made  with  reference  to, 
and  in  accordance  with,  the  English  forms  by  a 
British  subject  domiciled  in  a  foreign  country  has 
been  refused  probate :  no  case  in  which  the  pro- 
perty of  a  British  subject  dying  even  intestate  in 
a  foreign  country  has  been  held  distributable  ac- 
cording to  the  law  of  such  foreign  country.  All 
the  adjudged  cases  have  been  of  persons  dying 
domiciled  in  some  part  of  the  British  dominions, 
having  different  rules  of  distribution.  No  case 
has  yet  gone  farther  than  to  adopt  the  lea^  domicilii^ 
when  the  domicil  was  in  some  part  of  the  British 
dominions,  and  when  it  was  a  case  as  to  the  dis-  * 

tribution  of  the  effects,  or  the  construction  of  the 
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1830.       instrument,  not  as  to  the  right  to  the  represent- 
f^ffrtii  Ti»M,  ation  or  the  validity  of  the  will. 

p»KEoo.  The  question  is  of  too  great  importance,  more 

Stamlvt  especially  in  modern  times  and  in  the  present 
BiMiM.  ^^^^^  ^^  society,  to  be  decided  on  mere  obiter  dicta^ 
or  assumptions  in  argument.  Great  numbers  of 
persons  particularly  of  this  country  reside  abroad, 
some  for  sufficient  reasons,  some  perhaps  upon 
less  favourable  grounds :  they  have  no  idea  that 
their  property  would  be  distributable  according  to 
a  foreign  law,  still  less  that  they  are  deprived  of 
the  privilege  of  disposing  of  their  property  by 
will  made  in  the  same  -form  as  if  they  were  re- 
sident in  England.  A  person  in  the  decline  of 
life  or  of  health,  going  abroad  to  a  more  genial 
climate  in  hopes  of  prolonging  life,  or  at  least  of 
rendering  its  remaining  period  less  painful  or 
more  comfortable,  without  any  hope  or  intention 
of  ever  returning,  leaving  the  summa  rerum  in 
England-*-perhaps  exclusively  in  the  funds— 
having  merely  the  dividends  remitted  to  him  for 
his  subsistence  j  knowing  that  the  law  of  England 
would  distribute  this  property  exactly  as  he  would 
wish,  and  on  that  account,  or  from  mere  in- 
dolence,  making  no  will,  or  supposing  that  a 
will  in  his  own  handwriting  would  be  valid} 
how  alarming  would  it  be  to  a  person  thus  cir- 
cumstanced, how  injurious  to  his  family,  if  on 
establishing  himself  in  the  south  of  France  he  is 
to  be  bound  by  the  law  of  that  country :  he  may 
then  be  recommended  to  go  farther  south  into 
Italy,  then  into  Sicily,  then  perhaps  to  Madeira — 
with  the  intention  at  each  place  of  fixing  himself 
for  the  remainder  of  his  life — **  of  abandoning  his 
former  domicil  and  taking  the  other  as  his  sole 
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domicil/^ — at  each  remove  a  different  law  may  go-  *830. 
vem  not  merely  the  form  of  the  instrument,  but  uaviul  t 
the  power  of  disposing, — he  may  retain  the  ^""°°- 
jus  disponendi  over  only  one  sixth  part  of  his  pro*  Stamut 
perty;  an  undeserving  wife  or  undutiful  children 
may  be  absolute  proprietors  of  five  sixths  of  the 
personal  property  which  he  had  lefl  in  England^ 
If  this  les  domicilii  is  to  be  the  rule  not  only  in 
cases  of  intestacy,  where  there  may  be  some  pre- 
sumed intention,  but  even  in  the  case  of  a  will  as 
respects  not  only  the  form  of  the  instrument,  but 
even  the  power  of  disposing  against  the  manifest 
and  declared  intention,  it  will  be  going  beyond 
the  authority  of  any  case  hitherto  decided.  It  is 
true  that  there  has  been  found  no  decision  in  a 
contested  case  that  such  a  will  is  valid  ;  but  there 
have  been  instances  where  probates  of  such  wills 
have  passed  sub  sikntio  in  common  form.  The 
case  must  surely  have  frequently  happened,  and 
if  the  probate  was  not  opposed,  the  inference 
rather  is  that  the  will  was  supposed  to  be  valid. 

What  then  is  the  Court  called  upon  by  the  op- 
poser  of  the  codicil  to  decide  ?  That  the  codicil 
is  invalid  contrary  to  the  manifest  intention  of  the 
testator — that  intention  being  expressed  in  an  in- 
strument duly  executed  according  and  with  re- 
ference to  the  law  of  this  country,  in  his  own 
handwriting,  and  attested  by  .three  witnesses. 
The  Court  is  called  upon  to  extend  disqualification 
and  to  deprive  of  privilege — to  disqualify  a  British 
subject  because  he  is  resident  in  a  foreign  country 
from  giving  effect  to  his  wishes  in  the  disposition 
of  his  property  at  his  death,  and  to  deprive  him  of 
his  testamentary  privilege  which  is  so  highly  fa- 
voured by  the  general  law  of  this  and  of  most  other 
countries.    Without  some  more  direct  authority 
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1830.       than  any  which  has  been  quoted^  or  with  which 

EAfTEK  Teem  *^^^  Couit  is  acquainted,  I  do  not  feel  warranted  to 

PumoG.      proceed  to  such  a  length.     I  am  the  less  disposed 

^rjMWT     so  to  do,  because  in  one  way  the  decision  of  the 

":^       Court  of  Probate  would  be  conclusive,  in  the 

other  it  would  not.     If  the  codicil  be  pronounced 

against  and  probate  be  refused,  the  legatee  could 

not  resort  to  any  other  jurisdiction ;  if  pronounced 

for,  this  Court  would  merely  decide  on  ihejactum, 

and  the  residuary  legatee  might  resort  to  a  Court 

of  Equity  to  take  its  decision  upon  the  question  (^ 

construction. 

There  has  been  a  recent  case,  not  quoted  in  the 
argument,  where  a  Court  of  Equity  has  held,  that 
in  the  construction  of  a  will  the  lea:  domicilii  is  to 
rule,  unless  there  be  sufficient  to  show  a  different 
intention  in  the  testator  (a).  The  facts  of  the 
case  were :  Miss  Anstruther,  a  native  of  Scotland, 
was  domiciled  in  England.  On  a  visit  to  Edin- 
burgh, in  1814,  she  made  a  will  entirely  in  the 
Scotch  form,  and  it  was  deposited  with  the  writer 
at  Edinburgh :  she  had  personalty  in  England 
only,  and  died  in  England.  Scotland  then  was 
the  Jorum  originis  and  Jorum  contractus^  but  on 
the  other  hand  England  was  the  Jorum  domicilii^ 
and  the  locus  rei  sitce.  The  question  was,  whether 
by  the  legatee's  death  in  the  life  time  of  the  tes- 
tatrix a  legacy  lapsed  according  to  the  law  of  Eng- 
land, or  survived  to  the  legatee's  representatives 
according  to  the  law  of  Scotland.  The  point  put 
in  argument  on  both  sides  is  the  intention — what 
was  the  rule  of  construction  the  testatrix  intended 
should  be  applied  to  the  instrument.  The  Court 
decided  that  being  domiciled  in  England,  it  was 
to  be  presumed  that  she  intended  the  law  of  Eng- 

(a)  Anstruther  v.  Chalmexs^  2  Simons^  1. 


HIGH  COURT  OF  DELEGATES.  445 

land  to  be  applied :  there  was  not  enough  to  repel       1830. 
that  presumption.     In  the  present  case  there  is  bactie  tkui, 
suflScient  clearly  to  prove  that  Mr.  Stanley's  in-      p»«oo. 
tention  was  to  make  these  codicils  in  the  form  of      stavut 
the  law  of  England.     In  Anstruther  v.  Chalmers,       b«mim. 
it  is  true,  words  might  have   been  used  which 
even  according  to  the  law  of  England  would  have 
prevented  a  lapse.     The  case  therefore  does  not 
infer  that  intention  could  have  given  effect  to  a 
bequest  forbidden  by  the  law  of  the  domicil ;  but 
it  shows   that  in  order  to  determine  what  law 
ought  to  operate  on  testamentary  instruments,  all 
Courts  primarily  and  principally  look  to  the  in- 
tention of  the  deceased. 

Another  case,  which  has  not  been  reported,  was 
quoted  in  argument  by  Mr.  Stanley's  counsel 
from  instructions  furnished  him,  and  a  counter 
statement  was  afterwards  given  on  the  other  side. 
The  Court,  without  in  the  least  doubting  the  in- 
tended correctness  of  the  statements,  is  always 
cautious  of  relying  upon  an  authority  of  that  de- 
scription ;  and  in  this  instance  the  precise  grounds 
of  decision  are  at  last  left  very  much  in  the 
dark.  The  case  referred  to  was  that  of  Mr. 
Waddington, — a  natural-born  British  subject, — 
long  resident  and  settled  in  France,  and  domi- 
ciled there  at  bis  death :  he  made  two  wills,  one 
in  the  French  form  disposing  of  his  property 
in  France,  and  one  in  the  English  form  disposing 
of  his  property  in  England.  So  far  the  cases 
are  parallel :  there  is  nothing  to  show  that 
the  English  will  was  in  point  of  form  made  also 
conformably  to  the  French  law ;  the  contrary  is  to 
be  inferred.  How  does  the  case  operate  further 
as  a  precedent  ?  It  should  seem  in  favour  of  the 
validity  of  these  codicils.    Both  wills  receive  the 
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1830.  probate  of  this  Court :  as  far  as  thtit  goes  it  is  a 
E^sTSE  Tkmi,  precedent  in  favour  of  Bernes  the  legatee.  Both 
PMEoa.  ^mg  3|.g  considered  in  the  Court  of  Chancery, 
stahlkt  and  also  in  the  French  Court,  and  are  acted  upon 
Biwru.  ^s  yBlid  wills,  for  the  property  passes  according  to 
the  disposition  contained  in  the  two  wills  taken  to- 
gether,— the  French  will  and  the  English  will. 
The  intention  of  the  testator  was  to  divide  all  his 
property  equally  between  his  children,  and  both 
Courts  decide  so  as  to  give  effect  to  that  in- 
tention. Again,  therefore,  it  is  a  precedent  in 
support  of  the  principle,  that  intention  is  to  go^ 
vern  the  testamentary  disposition  ;--*and  how  is 
the  final  decree  made?  Not  upon  the  ground 
that  the  French  court,  or  the  law  of  France,  was 
on  account  of  the  deceased's  domicil  the  sole 
Jorum  having  the  right  to  decide — not  excluding 
the  law  of  England,  nor  pronouncing  against  the 
validity  of  the  English  will  made  in  the  English 
form,  but  the  Vice<*Chancellor  is  made  to  declare, 
*^  and  declared,  that  regard  being  had  to  the  laws 
of  England  and  France '%  the  testator's  property 
both  real  and  personal,  both  in  England  and 
France,  was  divisible  in  equal  shares  betweea  the 
deceased's  children.  He  does  not  declare  that 
the  deceased  having  been  domiciled  in  France, 
the  French  law  was  exclusively  to  govern  his  will ; 
he  does  not  declare  that  the  French  tribunal  hav- 
ing so  decided  that  both  wills  are  valid,  a  Court  of 
Equity  will  merely  on  that  ground  decree  the  pro*- 
perty  to  be  divided  into  equal  shares,  hut  both 
wills  are  proved  in  England  and  in  France ;  both 
are  considered  valid  in  both  countries — notwith- 
standing that  one  was  in  the  French  form,,  the 
other  in  the  English-^and  regard  being  had  to 
the  laws  of  England  and  of  France,  the  intention 
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of  the  .testator,  collected  out  of  both  the  wills       1830. 
combined  together,  is  carried  into  eflect.   Whether  ea«t«»  Term, 
the  Court  from  these  statements  rightly   under-      ^*'*^ 
stands  Mr.   Waddington's  case,  may  be  doubt-      stamut 
ful ;  but  at  all  events  it  serves  so  far  as  a  pre*-      ber'mm. 
cedent  that  probate  was  taken  of  both  wills  in 
this  Court.     That  will  be  the  effect  of  the  Decree 
about  to  be  made  by  the  Court,  which  is,  to  pro- 
nounce for  the  will  and  codicils,  and  to  direct 
probate  to  be  taken  of  them  all. 

Costs  out  of  the  estate* 


'*  ■■>■ 


An  Appeal  from  this  decree  was  interposed  to     d»l«oaim. 
The  High  Court  of  Delegates. 

-     The  Judges,  whp  sat  under  the  Commission, 

were : — 

Parke  J  TK  B  ^  Bumaby, 

Bolland.  B.  ^^^  ^^    y  LL.D. 

BosanqueUJ.  ^J^^.^^ 

The  prceserUm  of  the  appeal  was :— *«  and  more 
especially  from  that  part  of  the  decree  wherein  the 
Judge  pronounced  for  the  Sd  and  4th  codicils, 
bearing  date  the  24th  of  October,  1822,  and  29th 
of  October,  1825."  Accordingly  the  Proctor  for 
Stanley  prayed  the  Judges  to  pronounce  against 
the  Sd  and  4th  codicils ;  —the  Proctor  for  Bernes 
— to  affirm  the  decree  with  costs. 

The  King^s  Advocate^  Dr.  Phillimore^  and  Mr. 
Aldersofif  for  the  Respondents. 

.   The    deceased's    residence    in    Portugal  was 
solely  as  a  merchant.    The  use  of  his  native  Ian* 
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July  li. 
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e. 
Beenu. 


guage,  the  niceties  of  which  he^  had  forgotten  in 
the  disposition  of  his  property,  tends  to  show  that 
he  did  not  consider  himself  a  Portuguese  subject. 
Had  he  so   considered   himself,   he  would   pro* 
bably  have  adopted   the  language  of  his  domi- 
cile    He  was  as  much  domiciled  in  Portugal  for 
the  last  twenty  as  for  the  last  six  years :  could 
he  not  during  that  period  have  disposed  of  this 
property  by  an  English  instrument,  e.  g.  a  power 
of  attorney  for  the  sale   of  stock  ?     It  does  in 
fact  appear  from  his  will,  that  he  did  make  trans- 
fers of  his  stock,  thus  clearly  exercising  dominion 
over  and  dealing  with  it  as  his  own.     For  these 
transfers  an  instrument  in  the  Portuguese  form 
would  not  have  been  valid.     Why  is  death   to 
make  all  the  difference  ?     In  order  to  the  validity 
of  a  testament,  no  form  is  prescribed  nor  restraint 
imposed  by  the  conventional  law  of  Christendom. 
By  the  law  of  nations,  intention  is  the  governing 
principle  of  a  Court  of  Probate.     The  doctrine  of 
the  law  of  England  is,  that  a  testator  may  dispose 
of  his   personal  property,  quocunque  modo  vetit^ 
quocunqite  modo  possiL    The  other  side  must  show 
that  he  is  deprived  of  this  privilege.     From  Mr. 
Veitch's  evidence  it  appears  the  Portuguese  au- 
thorities never  doubted  that  these  were  legal  co- 
dicils.    If  Mr.  Stanley  had  executed  these  codicils 
in  the  Portuguese  forms,  he  might  be  presumed 
to  have  intended  that  the  disposition  should  be 
according  to  the  Portuguese  law ;  but  here  he  in 
effect  says,  <<  I  know  it  is  necessary  to  adopt  the 
Portuguese  forms  when  disposing  of  my  property 
in  Portugal,  but  when  I  come  to  my  English  pro- 
perty, I  know  I  am  a  British  subject  entitled  to 
all  the  privileges  of  a  British  subject,  that  I  am 
so  considered  by  the   Portuguese  government, 
that  my  will  is  deposited  with  the  British  Consul, 
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and  expressed  in  my  own  language,  and  I  shall 
execute  these  codicils  disposing  of  my  property 
in  England  according  to  the  forms  of  the  English 
law." 

The  question  is  not  whether  the  law  of  Portu- 
gal shall  ultimately  prevail  or  the  law  of  England, 
but  whether  a  Court  of  Probate  in  England  is  to  look 
into  the  document  for  the  purpose  of  ascertaining 
what  law  is  to  be  applied  to  it, — to  see  what  is 
the  intention  of  the  testator,  and  whether  that  in- 
tention is  conformable  to  the  power  of  the  testator 
under  the  law  of  Portugal.  The  construction  of 
the  will,  if  admitted  to  probate,  belongs  to  the 
Court  of  Chancery,  and  it  may  become  a  question 
whether  it  is  to  be  construed  by  the  law  of  Por- 
tugal or  of  England ;  but  that  is  a  dilSerent  point 
from  the  mode  of  execution.  Cases  of  intestacy 
involve  both  points.  Both  by  the  law  of  England 
and  of  Portugal  the  deceased  had  the  right  of 
making  a  will :  has  he  made  one  ?  The  jus  gen- 
Hum  refers  the  form  of  the  instrument  to  the  place 
where  it  is  to  be  carried  into  effect — that  is  Eng- 
land ;  but  how  and  where  is  it  to  be  proved  ?  By 
the  law  of  the  country  and  in  the  place  where 
the  property  lies :  and  the  law  of  that  country  is 
to  inquire  (if  there  be  proof  that  the  party  intend- 
ed to  give  the  property)  whether  it  is  given  with 
certain  formalities, — these  formalities  being  either 
those  which  the  law  imposes,  or  which  the  de- 
ceased has  imposed  on  himself.  The  former,  that 
the  will  must  be  in  writing,  have  been  complied 
with :  and  so,  as  we  contend,  have  been  the  lat- 
ter, because  he  did  not  impose  on  himself  the 
formalities  required  by  the  law  of  Portugal,  but 
an  attestation  by  three  witnesses.  A  different 
mode  of  probation  may  be  required  in  the  Portu- 
guese courts  and  in  these  courts :  the  will,  if  re- 
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quiring  probate  there,  would  be  admitted  to  proof 
according  to  the  mode  of  probation  there  required. 
If  by  the  Portuguese  law  the  deceased  could  have 
made  no  will,  the  case  might  be  different. 

The  only  question  is^  whether  this  will  can  be 
given  in  evidence.  A  similar  question  arose  in 
Brodie  v  Barry.  Sir.  W.  Grant,  remarking  on  the 
decisions  that  the  question,  whether  a  will  should 
be  read  against  an  heir,  belonged  to  the  law  of  real 
property,  says,  **  Upon  that  principle  if  the  domicil 
were  in  Scotland  and  the  real  estate  in  England, 
an  English  will  imperfectly  executed  ought  not  to 
be  read  in  Scotland  for  the  purpose  of  putting  the 
heir  to  an  election,  and  upon  the  same  principle  if 
by  the  law  of  Scotland  no  will  could  be  read  against 
the  heir,  it  would  follow  that  a  will  of  land  situated 
in  Scotland  ought  not  to  be  read  in  England  to 
put  the  Scotch  heir  to  an  election.*'  He  doubts,  as 
well  he  might,  the  soundness  of  the  principle,  and 
finally  the  will  was  read.  Probate  has  never  been 
refused  in  such  a  case.— What  is  the  principle  on 
which  the  probate  proceeds?  By  the  law  of  the  land 
it  is  vested  in  the  Ordinary,  and  if  granted  it  must  be 
on  some  act  of  which  testimony  can  be  given.  If  by 
the  law  of  the  land  the  Ordinary  is  to  grant  pro^ 
bate  when  he  is  satisfied  a  will  has  been  made  in 
England,  it  is  strange  that  he  should  not  do  the 
same  upon  evidence  that  a  will  has  been  made 
elsewhere  either  according  to  the  law  of  the 
country  where  made  or  to  the  law  of  England.  If 
proof  be  given  that  a  will  has  been  admitted  to  pro- 
bate in  the  country  where  made,  your  Lordships 
mnst  admits  it  to  probate  here  j  but  if  it  be  tender- 
ed for  proof  originally  here,  you  must  examine  it 
by  the  law  of  EngUnd,  for  you  have  not  the 
means  of  ascertaining  whether  it  has  or  has  not  been 
tendered  for  probate  where  executed.     In  Wad- 
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ditigton's  case  the  will  of  an  Englishmim  domiciled  1690. 
in  France,  made  in  the  English  forms  and  not  con-  ^ 
formable  to  the  law  of  France,  was  admitted  to  DttiQA»M. 
probate ;  both  wills  were  held  valid,  and  the  in-  grAwuv 
tention  carried  into  effect.  The  circumstances  of  j^^a. 
the  present  case  are  new.  You  have  now,  as  a  Court 
of  Probate,  for  the  first  time  to  decide  a  question 
where  the  decision  against  the  validity  of  the  papers 
must  be  final  so  as  to  preclude  the  party  from  going 
to  a  Court  of  construction ;  while,  if  you  pronounce 
for  the  validity,  the  party  may  resort  to  the  judg- 
ment of  a  Court  of  Equity.  There  must  have  been 
hundreds  of  cases  of  probates  of  wills  granted  under 
the  same  circumstances  as  the  present,  of  wills 
executed  in  Portugal  where  the  property  was  in 
England,  yet  not  one  can  be  cited  in  which  the 
testator  has  been  held  not  to  be  at  liberty  to  dis- 
pose of  his  personal  estate  in  England  by  a  will 
conformable  to  the  laws  of  his  own  country. 
The  absence  of  such  a  case  affords  a  presumption 
that  such  a  will  is  not  contrary  to  law.  All  the 
cases  decided  are  where  it  was  necessary  to  deter- 
mine on  the  effect  of  the  will :  here  the  question 
is  with  what  species  of  evidence  the  Ecclesiastical 
Court  shall  be  satisfied ;  and  whether  it  is  to  be 
satisfied  on  its  own  rules.  We  can  find  no  in- 
stance where  a  will  capable  of  proof  by  the  law  of 
England  has  been  refused  probate.  As  this  ques- 
tion is  only  whether  the  instrument  shall  be  ad- 
mitted to  probate^  your  Lordships  will  affirm  the 
judgment,  and  leave  the  construction  to  a  Court 
of  Equity. 

Dr.  Lushingtorij  Dr.  Addamsj  and  Mr.  Folletl, 
for  the  Appellants. 

Lord  Cdce's  maxim,  Co.  Litt.  198,  Nemo  po^ 
test  ejfuere  patriam^  has  nothing  to  do  with  the  case. 
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1830.  Though  a  man  cannot  throw  off  his  allegiance,  he 
JZ_  may  owe  a  double  allegiance,  1  Hale's  P.  C.  68, 
DtuoAns.  im^  lie  can  acquire  a  new  home.  There  is  no 
stawlet  maxim  in  the  English  law  that  an  Englishman 
cannot  throw  off  his  domicil  of  origin  and  acquire 
one  in  any  part  of  the  world.  There  is  nothing 
laid  down  which  confines  the  change  to  different 
parts  of  the  English  dominions,  for  i^cotland  is  as 
much  a  foreign  country  as  to  its  law  as  France  or 
Portugal :  it  is  only  the  same  country  as  to  its 
king  and  legislature.  There  is  no  difference  then 
in  changing  to  Scotland  or  Jersey,  or  to  any 
foreign  country;  nor  was  any  such  distinction 
ever  adverted  to  by  any  Court  till  thrown  out  in 
Curling  V.  Thornton,  2  Add.  6.  If  there  had 
been  a  constant  intention  of  returning,  and  if  the 
connexions  and  family  of  the  deceased  had  been 
in  England,  the  domicil  of  origin  might  have  ad- 
hered :  but  he  had  done  all  he  could  to  put  off  his 
original  character ;  he  set  up  "  his  tabernacle  "  in 
Portugal.  He  had  no  earthly  connexions  in  Eng- 
land. The  sole  persons  interested  in  this  ques- 
tion are  Portuguese  subjects. 

Per  Curiam. — Mr.  John  Stanley,  the  party  in 
the  cause,  is  a  British  subject :  he  was  born  before 
the  act  of  naturalization. 

Argument  resumed. — Legally  he  is  so,  but  prac- 
tically he  is  a  Portuguese.  There  is  no  proof  that 
the  deceased  sent  his  wife  to  Ireland:  the  will 
only  says,  "  she  went  there  **.  No  English  wit- 
ness speaks  to  his  declarations  of  his  intentions  to 
return :  if  he  had  such  intention,  is  it  not  strange 
that  he  should  not  have  so  expressed  himself  to 
his  own  fellow  subjects !  But  Lord  Thurlow,  in 
Bruce  v.  Bruce,  expressly  said,  ^'  that  an  intention 
to  return  will  not  do  **.     The  will  itself  proves 
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that  he  doubts  his  right  to  dispose  of  his  property 
as  a  British  subject  In  referring  to  the  possibility 
of  his  son  opposing  the  will,  he  does  not  say,  I  am 
not  a  subject  of  Portugal,  nor  does  he  assert  his 
right  as  a  British  subject :  he  hsuigs  a  penalty  in 
terrorem  over  his  son.  The  will  is  not  confined  to 
Portuguese  property,  but  disposes  also  of  English, 
American,  and  other  effects. 

The  fact  of  the  codicils  being  executed  in  the 
English  form,  whether  used  as  an  argument  to  shew 
his  intention  of  returning  or  for  their  validity, 
amounts  to  nothing.  It  is  said,  it  was  his  in- 
tention not  to  adopt  the  Portuguese  forms :  it  was 
his  intention  to  pass  his  property  in  England,  and 
tlie  question  is,  could  he  do  so  in  the  way  he  has 
adopted?  If  intention  alone 'is  to  have  effect 
there  would  be  no  need  of  any  form :  but  the  law 
of  all  countries  requires  that  the  intention  should 
be  expressed  so  that  the  law  may  understand  it, 
and  that  the  personal  property  may  be  distributed 
according  to  its  rules.  If  it  be  a  clear  principle  of 
law  that  personal  property  has  no  locality ;  that 
the  law  of  the  place  is  not  to  be  looked  to  at  all, 
it  follows  as  a  necessary  deduction,  that  the  case 
of  a  party  dying,  leaving  a  will,  must  be  liable  to 
the  same  rules  as  in  a  case  of  intestacy.  The  law 
which  binds  the  person  governs  the  effects.  If,  then, 
the  person  of  the  testator  was  governed  by  the 
law  of  Portugal,  so  must  these  instruments, — if  the 
property  is  distributable  by  the  law  of  Portugal,  the 
instrument  should  be  valid  by  that  law.  If  intestate, 
it  is  conceded,  that  his  property,  in  whatever 
country,  would  pass  according  to  the  Portuguese 
law :  how,  then,  are  we  to  find  whether  he  is  in- 
testate or  not«  If  the  will  by  the  Portuguese  law 
is  invalid,  he  is  intestate  in  Portugal ;  for  you  can 
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1830.       never  say,  that  because  this  will  is  valid  in  England, 
"^  it  is  therefore  valid  in  Portugal.  Supposing  it  to  be 

DiLfCATEs.  valid  by  every  other  law,  but  invalid  by  the  law  of 
Stanlet  Portugal,  then  the  property  would  go  according 
bbTnu.  t^  ^'^^  Portuguese  law,  as  in  a  case  of  intestacy. 
Suppose  a  will,  giving,  without  specification,  all 
the  testator's  property  in  dilSerent  places  ;  by  the 
law  of  what  country  are  you  to  see  that  the  will 
is  valid  ?  It  is  necessary  to  look  to  that  point ; 
for  the  deceased  may  be  testate  in  one  country, 
and  intestate  in  another:  we  contend,  that,  on 
principle,  if  it  be  once  established  that  in  cases  of 
intestacy,  the  law  of  domicil  is  to  prevail,  it  must 
follow,  that  in  testacy,  it  must  also ;  otherwise  you 
cannot  find  out — whether  the  party  be  testate  or 
not.  If  a  foreigner  made  a  will, — valid  by  the  law 
of  his  own  country,  and  invalid  here, — disposing  of 
property  in  this  country,  could  the  Court  refuse 
probate?  When  an  instrument  is  invalid  the 
Court  of  Probate  refuses  probate;  it  does  not 
grant  probate  and  send  the  paper  to  the  Court  of 
construction  :  so  if  the  codicils  in  this  case  are  to 
be  governed  by  the  Portuguese  law,  you  cannot 
send  the  instruments  to  a  Court  of  construction 
that  it  may  have  a  construction  contrary  to  the 
rules  of  a  Court  of  Probate.  The  same  law  must 
prevail  as  to  the  probate  and  construction,  other- 
wise persons  as  executors  will  obtain  control 
over  the  property  to  which  they  have  no  right, 
and  the  probate  would  be  conclusive  evidence  of 
their  right  unless  a  Court  of  Equity  interfered. 

From  Waddington*s  case  no  principle  can  be 
extracted  ;  it  is  not  reported ;  it  was  arranged  by 
consent  of  parties;  the  decree  was  settled  by 
counsel  and  confirmed  by  the  Vice  Chancellon 
The  case  of  Gordon  v.  Brown,  House  of  Lords, 
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1st  of  March,  1830,  establishes  that  a  British       1890. 

T    1       1 A 

subject  may  acquire  a  foreign  domicil  in  complete        "^ 
derogation  of  his  British,  and  that  then  his  will     J^«|^^™- 
must  be  construed  by  the  law  of  that  domicil  (a)«      Stawlit 

(a)  Gordon^  trustee  of  John  Brown^  v.  Mary  Brown.  rr^-j 

This  was  an  appeal  from  certain  interlocutors  of  the  Lor4  Or-  iif^rch  i  isso. 
dinary  and  first  division  of  the  Court  of  Session  in  Scotland.  Wm* 
Brown,  by  birth  a  Scotsman  but  domiciled  in  Virginia  (so  de- 
scribed in  the  Lord  Chancellor's  judgment),  died  in  181 1  at  Rich- 
mond in  America,  having  on  the  29th  of  June  1805  made  his  will 
in  Virginia,  which  will  was  proved  by  the  executors,  in  the  proper 
Court  in  Virginia,  in  February  1812,  and  administration  with 
this  will  annexed  was  also  granted  by  the  Prerogative  Court  of 
Canterbury  to  his  £&ther  and  mother.  The  will  commences,  **  I 
WiUiam  Brown  of  Lynchburgh,  state  of  Virginia,  do  make  this 
my  last  will  and  testament/'  After  giving  to  certain  persons  (all 
Scotch)  l^ades  "  in  Virginia  Currency  and  an  acre  of  land  at 
Lynchburgh,  it  proceeds :  '*  to  my  fiither  and  mother  James  and 
Maigaret  Brown,  of  Kirkcudbright,  N.  B.,  I  leave  one  4th  share 
of  the  balance  of  my  estate  to  them  or  the  survivor  of  them ;  to 
my  sister,  Jean  Muir,  of  Kirkcudbright,  N.  B.,  I  leave  one  4th 
share  of  the  balance  df  my  estate,  at  her  death  to  be  equally  di- 
vided between  her  children.  To  my  sister  Isabella  Black,  do. 
To  my  sister  Mary  Brown,  I  leave  the  remaining  one  4th  share 
of  the  balance  of  my  estate,  at  her  death  to  be  equally  divided 
between  her  children  should  she  have  any"  It  then  appoints 
three  executors^  two  described  as  resident  in  Vii^ginia  and  one  in  . 
Scotland,  and  omcludes :  ''  Witness  my  hand  and  seal  at  Lynch- 
burgh this  29th  of  June  1805/' 

Test.  O.  P.— T.  M.  William  Brown,  (l.  s.) 

It  appears  that  the  testator  at  the  time  of  his  death  was  in 
partnerdiip  with  Mr.  Boyd  Miller  in  London,  and  although  by 
&r  the  greater  part  of  his  property  was  in  America,  he  had  also 
fbnds  in  England :  but  it  does  not  appear  that  he  had  either  real 
or  personal  estate  in  Scotland. 

After  the  death  of  the  testator,  a  suit  was  instituted  in  the 
Virginia  Court  of  Chancery  by  Mary  Brown  (the  respondent) 
and  Jean  Muir,  as  residuary  legatees  in  the  will,  against  the  ex- 
ecutors and  legatees.  In  May  1816  a  decree  was  pronounced, 
that  payment  of  the  shares  of  Jean  Muir  and  Isabella  Black, 
both  having  children,  ought  not  to  be  made  unless  security  be 
given  that  at  their  respective  deaths  their  shares  should  be  di- 
vided among  their  children,  as  provided  by  the  will ;  that  the  ex« 
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The  Judge  of  the  Prerogative,  in  speaking  of  the 
alarm  that  persons  abroad  would  feel  if  the  law 

ecutoTs  pay  to  Mary  Brown  one  4tli  of  the  testator's  residuary 
estdte,  and  to  the  husband  of  the  other  ttro  Msters  their  respective 
shares  on  giving  bond  in  70,000  dollars,  that  at  the  death  of 
their  wives  their  legacies  shall  be  divided  amongst  their  children. 

In  October  1816,  iVhry  Brown,  by  power  of  attorney,  author- 
ised John  Brown  to  receive  on  her  scconnt  the  money  that  she 
diotild  be  entitled  to  nnder  dn  will  of  the  testator ;  and  in  con- 
fennity  with  the  decree  the  money  was  paid  to  him  as  her  attorney. 
"  It  seems  therefore,"  said  Lord  Chancelltn'  Lyndhnrat,  "  ex- 
tremely difficult  to  say  that  Mary  Brown  is  not  under  these  drcum- 
Btances  entitled  to  an  account  against  Joha  Brown  for  the  money 
he  has  so  received  under  a  power  of  attorney  from  her  and  in  pur- 
suance of  a  decree  of  a  competent  Court  in  America  pronounced 
upon  the  subject  of  this  will  in  a  suit  instituted  tor  that  purpose.  It 
is  said  however  on  the  part  of  the  appellants  that  Mary  Brown 
was  entitled  to  a  life  interest  in  this  property ;  and  that  she  betng 
entitled  only  to  a  life  interest,  the  residue  was  undisposed  of  and 
would  pass  therefore  to  the  fother,  and  from  him  by  virtue  of 
certain  deeds  to  John  Brown.  For  the  purpose  of  estsblishing 
that  this  was  the  true  construction  of  the  will,  the  opinion  of  an 
English  lawyer  was  offered  in  evidence,  but  the  Court  in  Scot- 
land justly  observed  that  they  had  nothing  to  do  with  the  law  of 
England,  and  that  there  was  no  evidence  to  show  that  the  law  of 
Virginia  corresponded  with  the  law  of  England  in  respect  to  the 
rules  by  which  an  instrument  of  that  kind  was  to  be  cesutrued." 

"  A  petition  was  presented  that  the  opinions  of  Vi^nia 
lawyers  might  be  taken  for  the  purpose  of  guiding  the  consider- 
ation of  the  case.  The  Court  however,  rightly  I  think  nndw  the 
circumstances,  rejected  the  petition.  ^See  infrd.J  The  Court  of 
Virginia  hsd  in  effect  in  1616,  pronounced  a  judgment  tm  the 
construction  of  the  will,  for  they  had  decreed  tiiat  Mary  Brown 
was  entitled  absolutely  to  this  property ;  they  had  directed  this 
property  to  be  paid  to  her,  and  it  was  accordingly  paid  to  John 
Brown  as  her  agent  appointed  by  her  to  receivfl  that  to  whic^ 
^e  was  entitled  under  the  will.  It  seemed  theref(H«  under 
these  circumstances  and  after  so  long  an  interval  of  time  not 
right  again  to  postpone  the  cause  for  the  purpose  of  taking  fiir. 
ther  evidence  as  to  the  real  and  proper  construction  of  the  wiU. 
It  vras  urged  however  that  John  Brown  ought  not  to  be  bound 
by  that  decision ;  be  was  a  party  to  that  suit,  his  name  was  upon 
the  record,  but  the  decree  was  pronounced  during  his  absence  in 
Scotland.    Although  .sitting  here  your  Lordships  eanoot  be  ap- 
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we  contend  for  prevail,  seems  to  have  understood  us      } 
to  argue  that  the  validity  of  wills  was  to  be  deter- 

prised  precisely  of  what  the  law  of  America  is  in  this  respect, 
yet  it  is  probable  that  the  decree  having  been  made  in  his  ab-  Sx 
senoe,  he  might  have  obtained  a  rehearing.  It  is  not  however 
suggested  that  he  was  not  apprised  of  the  decree  at  the  time  it 
was  pronounced  in  1816:  he  had  received  from  the  execntor  the 
money  under  the  decree,  he  had  taken  no  steps  from  1816  for 
ten  years  to  call  that  decree  in  qnestion,  and  therefore  I  think 
the  Court  below  rightly  judged  that  they  might  take  that  decree 
as  the  foundation  of  this  judgment,  and  decide  accordingly  (*)." 

Judgment  of  the  Court  of  Session  affirmed. 

The  interlocutor  of  the  Lord  Ordinary,  Lord  Eldin^  finds,  March, 
*'  if  the  opinion  of  any  foreign  lawyer  were  necessary  or  use- 
ful, the  opinion  of  an  American  lawyer,  as  best  acquainted 
with  the  American  law,  ought  to  be  taken ;  that  from  the  na- 
ture of  William  Brown's  settlement,  which  is  very  simple  and 
clear,  the  construction  put  upon  it  by  the  respondents  is  appa- 
rently ill  founded  ;  and  that  it  has  been  asserted  that  the  settle- 
ment was  regularly  brought  before  an  American  Court  which 
gave  judgment  in  JMary's  fovour,  and  that  no  sufficient  answer 
has  been  made  to  that  assertion." 

The  interlocutor  of  the  Lord  Ordinary,  Lord  Alloway^  finds,  Dec.  i 
"  that  by  the  plain  import  and  meaning  of  the  words  of  the 
testament,  as  well  as  by  the  judgment  of  the  competent  Court  in 
Virginia,  where  the  testator  died,  and  which  stands  unchallenged 
and  unaltered,  the  fee  of  the  legacy  is  vested  in  Mary  Brown, 
who,  by  assent  of  both  parties,  is  long  past  the  period  of  having 
children:  thai  the  construction  of  this  American  tviU  cannot  be 
affected  by  the  opinion  of  any  English  counsel,  as  it  must  be 
judged  of  solely  by  the  laws  of  America ;  that  Gordon,  &c.,  as 
representative  of  Brown>  is  accountable  for  sums  drawn  by  him 
as  attorney  of  Mary  in  virtue  of  this  American  settlement." 

Notes  op  Judgment  in  the  Second  Division  of  the     May  27 

Court  of  Session. 

Lord  Justice  Clerk* — Had  there  been  no  proceeding  in  Ame- 
rica, the  proper  course  would  have  been  to  ascertain  what  the 
law  of  that  country  was :  and  as  that  was  the  place  where  the 
deed  was  executed,  it  should  be  regulated  by  the  law  of  that 
country  and  of  that  place.     As  the  Courts  there  had  decided  in 

•  The  rest  of  the  case  related  to  subsequent  transactions  between  John  and 
Uaiy  Brown,  and  bad  no  bearing  whatever  on  the  point  of  domiciL 
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mined .  according  to  the  law  of  the  place  where  a 
person  was  casually  resident,  and  not  where  he  was 

Miss  Brown's  favY)ur^  and  the  trustees  had  produced  no  evidence 
of  a  reversal  of  that  decision^  I  have  no  difficulty  in  adhering  to 
the  interlocutor  of  the  Lord  Ordinary. 

,  Lord  Robertson. — I  agree  with  Lord  Eldin  and  Lord  Alloway^ 
and  the  pursuer ;  and  indeed  all  parties  agree  that  the  fee  of 
this  legacy  is  vested  simply  and  absolutely  in  Mary  Brown.  No 
satisfactory  answer  is  made  to  her  assertion,  that  the  settlement 
was  regularly  brought  before  an  American  Court,  who  decided 
in  her  favour. 

Lord  PitmiUy. — I  think  the  decree  is  quite  decisive. 

Lord  AUorvay, — I  agree  with  your  Lordships,  that  this  case 
was  decided  in  the  most  formal  and  regular  manner  in  1816. 
The  decree  of  this  foreign  Court  is  completely  established.  The 
judgment  was  pronounced  in  1816,  but  they  never  attempted  to 
bring  the  sentence  again  under  the  review  of  the  American 
Court. 

The  reasons  for  the  appellants,  with  reference  to  the  inter- 
locutor of  the  14th  of  December  1824,  state:  "  They  do  not 
know  how  the  meaning  of  a  foreign  instrument  can  be  said  to  be 
obvious  to  a  Scotch  court,  when  its  meaning  is  disputed  and  all 
foreign  evidence  upon  the  subject  is  excluded.  Words  may  have 
one  meaning  when  read  by  the  law  of  one  country,  and  another 
meaning  when  read  by  the  law  of  another  country.  Accordingly 
the  better  practice  of  the  Court  of  Session  has  always  been  to 
treat  the  law  of  a  foreign  country  as  a  fact,  and  let  it  be  proved 
by  professional  opinions.  This  was  done  in  the  cases  of  Robert- 
son, of  Trotter,  and  of  Murray :  all  of  these  questions  turned 
upon  the  construction  which  the  law  oi  England  applied  to 
words  used  in  wills  executed  in  India;  and  if  their  mere  obvious- 
ness in  common  language  had  been  held  sufficient,  no  inquiry 
would  have  been  necessary."  They  then  proceeded  to  deny  that 
there  was  any  legal  evidence  before  the  Court  of  the  American 
decree;  that  it  was  made  in  the  absence  of  John  Brown,  and  the 
mere  fact  of  decreeing  the  money  to  be  paid  to  Mary  Brown, 
who  had  no  children,  without  security,  did  not  decide  that  she 
was  entitled  to  it  absolutely. 

On  the  other  hand,  the  printed  reasons  for  the  respondents 
stated: — '^  All  inquiry  upon  the  construction  of  the  American 
irill  was  wholly  incompetent  and  irrelevant,  and  no  defence 
a^^ainst  this  action  arose  from  the  terms  Qf  that  will.    The  fee 
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domiciled.  This  we  never  maintained :  but  if  the 
doctrine  of  the  lex  loci  ret  sitce  were  to  prevail,  it 

of  the  legacy  was  clearly  vested  in  Mary  Brown.  It  was  indeed 
maintained  in  the  Court  below^  that  however  plain  the  construc- 
tion might  appear  to  the  judges^  they  were  not  entitled  to  form 
an  opinion^  because  the  meaning  of  the  will  ought  to  be  deter- 
mined by  the  law  of  the  country  where  it  was  executed.  The 
question  is  merely  one  of  intention,  and  not  one  depending  upon 
any  technicalities  of  law.  If  there  had  been  any  difficulty  in 
the  construction^  this  would  have  been  only  determined  by  the 
opinion  of  American  lawyers^  as  by  the  argument  maintained  on 
the  other  side,  the  law  of  America  must  furm  the  rule :  and  an 
opinion  of  a  Virginia  lawyer,  in  oppo:  ition  to  an  English  lawyer, 
was  given/that  Mary  Brown  was  entitled  to  the  legacy  in  fee, 
subject  only  to  the  contingency  of  her  having  children.  It  was 
unnecessary  however  to  enter  into  any  discussion  as  to  what  the 
American  law  might  be,  as  that  law  was  expressly  declared  by 
the  American  Court  itself." 


In  the  for^^oing  case  the  deceased^  though  of  Scotch  birth, 
had  clearly  abandoned  his  forum  originis  entirely  and  for  ever. 
It  did  not  appear  that  he  ever  visited  or  contemplated  a  return 
to  Scotland  ;  his  property  was  all  in  America  or  England ;  he 
had  none  either  real  or  personal  in  Scotland.     The  will  describes 
him  as  of  Virginia,  and  makes  no  allusion  whatever  to  his  con- 
nexion with  Scotland  or  any  other  country  than  America ;  ex- 
cept that  the  parties  benefited  are  all  Scotch,  it  has  no  refer- 
ence whatever  to  Scotland :  it  was  not  executed  in  the  Scotch 
ibrms,  but  he  had  in  its  execution  adopted  the  formalities  re- 
quired by  the  law  of  America.  It  was  executed  there — was  proved 
tiiere — ^was  principally  to  operate  on  property  there.     To  con- 
strue the  will  therefore  by  the  law  of  America,  was  to  construe 
it  in  conformity  not  only  with  the  presumed  or  probable,  but 
with  the  almost  certain  intention  of  the  testator,  and  was  to 
follow  that  law  which  the  deceased  himself  had  adopted.    The 
validity  of  the  will  was  not  in  any  way  in  question,  and  the 
decision  of  a  competent  court  in  a  suit  to  which  both  appellant 
and  respondent  were  parties,  had  been  acquiesced  in  for  ten 
years.    There  is  no  one  drcomstance,  except  perhaps  the  domi- 
cil  in  a  foreign  country,  that  can  give  it  any  material  bearing  on 
Stanley  v.  Bernes.     In  all  other  respects  it  is  an  infinitely 
weaker  case  than  either  that  of  Sir  Charles  Douglas,  or  of  An- 
stmther  v.  Chalmers :  in  the  former  of  which  cases  the  death  oc- 
curred in  Scotland,  and  in  the  latter  the  deceased's  intention  to  ex« 
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would  go  far  to  deprive  parties  of  the  power  c^ 
making  a  will  of  property  situate  in  a  di^rent 
country  from  that  of  their  domtcil.  This  cannot 
be  the  law  of  any  civilized  country.  We  contend 
that  the  personal  representative  must  be  ascertain- 
ed by  the  lex  domicilii. 

On  the  question  of  domicil  the  appellants  cited» 
Tlie  Harmony,  S  Robinson,  334.  Ann.  1  Dod. 
221.  2  Dyer,  l65  b.  Campbell  v.  French,  3  Ves. 
323.  Sawer  v.  Shute,  1  Anstr.  63.  Scott  v.  Swartz, 
2  Com.  677.  Pipon  v,  Pipon,  Ambler,  25,  799- 
Ed.  1828.  Potter  v.  Brown,  5  East,  131.  An- 
struther  V.  Chalmers,  2  Sim.  1.  Re  Ewing,  1, 
Tyrwhitt,  91-  14-  and  15  Hen.  8.  c.  4. 

The  Court  mention&d  the  following  cases :  Bell 
v.  Reid,  1  M.  and  S-  726.  Adam  v.  Kerr,  1  B. 
and  P.  360.  Alves  v.  Hodgson,  7  T.  R.  241 ;  and 
that  there  were  several  cases  in  bankruptcy  (a). 

elude  Mra.Lashleyiroin  her /cgifi'm  was  indiBpDtable.  Had  a  will, 
executed  under  auch  circwn  stances,  and  solely  with  reference  ts 
the  lawBof  Amerk*,  by  a  person  thus  domiciled  in  America,  com* 
before  the  Pierogatire  Court,  it  is  conceived  that  Court  wottld  at 
no  time  have  hesitated  to  follow  the  decision  of  au  American 
court  pronouncing  for  or  against  the  validity  of  the  will.  In 
such  cases  the  Prerc^tire  Court  probably  acts  on  the  prin* 
ciple,  that  the  deceased  having  chosen  to  impose  <m  himself  the 
formalities  required  by  the  lex  domicUU  must  adhere  to  them, 
in  the  same  way  that  if  a  person  by  au  attestation  clause  evinces 
an  intention  of  having  witnesses  to  a  will  of  personalty,  such 
will  is  prmll  Jade  invalid  without  them.  In  both  cases,  the 
deceased  having  imposed  them  on  himself,  must  adhere  to  forfn> 
alities  originally  unnecessary. 

(a)  See  Montagn  and  Gre^s  Bankrupt  Laws,  Ed.  1^. 
Vol.  I.  pp.  173,  3;  362—4;  427,8;  503,  4;  and  the  case* 
therein  cited.  Also  see  Selkrig  v.  Davies  and  Salt,  2  Dow, 
(First  Series,)  230.  2  Rmc,  96.  291.  S.  C.  Bank  of  Scotland  r. 
Cuthbert,  (1  Rose,  462,)— characterized  by  Lord  Eldon  as  » 
report  indeed  well  worth  looking  at — 2  Dow,  245.  The  prin- 
cipal authorities  nnd  cases  are  there  commented  upon.  Ex  parte 
Qeddes,  1   Glynn  and  Jnuie^ion,  414.     As  to  legacy  duty,  see 
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In  Rephf. 

The  King's  Advocate  and   Mr.  Serjeant  Ste* 
phen  (a). 

The  cases  from  the  Admiralty  Reports  merely 
apply  to  national  character  as  relating  to  com- 
mercial purposes.  The  case  of  Ewing  has  re- 
ference only  to  the  statute  law,  and  would  apply 
equally  to  temporary  residence  as  to  domiciL 
Hog  V.  Lashley  was  not  relied  on  in  the  Court  be- 
low as  a  case  in  point :  no  facts  are  set  forth ;  it 
did  not  relate  to  the  validity  but  only  to  the  con- 
struction of  a  will ;  it  is  of  no  weight.  None  of 
the  other  cases  cited  on  the  other  side  bear  with 
any  stringency  on  the  point.  The  law  of  no 
country  prevails  out  of  its  territory  unless  by 
comity, — Voet.  Lib.  I.  t.  4.  pars  2.,  and  this 
comity  does  not  apply  universally  but  partially } — 
not  to  immoveables  nor  against  a  positive  law. 
Huber  de  conflictu  legum.  Lib.  I.  tS. ,  Therefore 
it  does  not  apply  to  this  case  i  for  money  in  the 
funds  has  been  considered  in  the  nature  of  im- 

Attorney-Oeneral  v.  Cockerell^  1  Price,  165.  See  also  Pottinger 
▼.  Wightman,  3  Mer.  67-  Doe  v.  Vardill,  5  B.  and  C.  438>  and 
the  dicta  of  Abbott,  C.  J.>  Holroyd,  J.>  and  Littledale,  J.,  and 
the  authorities  cited.  See  also,  relative  to  the  law  which  governs 
the  succession  of  personalty.  Sir  Leoline  Jenkins'  letter  to  Lord 
Arlington,  the  memorial  oi  the  French  lawyers,  and  the  reply 
of  Sir  L.  J.  on  the  conflicting  claims  to  the  personal  estate  of 
the  Queen  Mother  (Henrietta,  widow  of  Charles  I.),  who  died 
intestate  in  France.  Life  of  Sir  L.  Jenkins,  Vol.  II.  pp.  663.  669 : 
and  Kent's  Commentaries  on  American  Law^  Vol.  II.  p.  344, 
5,  (New  York,  18270  He  says :  *^  Personal  property  is  subject  t6 
that  law  which  governs  the  person  of  the  owner :"  and  dte6 
Bynkershock  (Quiest.  Jur.  Priv.  L.  I.  c.  16.)  adeo  recepta  hodi9 
tenitniia  est,  vt  nemo  ausit  contra  fiiscere, 

{a)  Mr.  Alderson'' having  become  a  Judge  of  tho  Court  of 
Common  Fleas. 
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moveables;  thus  by  3  G.  4.  c.  9*  s.  S.  the  di- 
vidends of  these  funds  are  secured  on  the  conso- 
lidated fund  which  by  56  G.  S.  c.  98.  s.  1.  in- 
cludes the  land-tax;  s.  13.  however,  provides, 
that  parties  shall  be  possessed  thereof  as  of  a  per- 
sonal estate  devisable  as  such  :  thus  giving  to 
all  indiscriminately  the  privilege  of  devising 
it  by  less  strict  forms:  why  then  should  the 
testator,  or  even  a  natural-born  Portuguese  sub- 
ject, be  deprived  of  the  privileges  granted  by 
this  positive  law?  Except  to  effectuate  the  in- 
tentions of  the  parties,  (Voet.  L.  1. 1.  4.  pars  2.), 
or  to  protect  creditors,  as  in  the  cases  in  bank- 
ruptcy, the  les  loci  ret  siUe  prevails,  because  there 
is  nothing  to  counteract  it ;  and  there  is  no  comity 
to  a  foreign  law  merely  as  such.  In  the  case  of 
Ewing  effects  in  France  were  held  not  liable  to 
the  legacy  duty.  Why?  by  reason  of  their  lo- 
cality. In  England,  even  in  intestacy  it  is  only 
the  distribution  which  follows  the  kx  domkiUL 
The  succession,  properly  so  called,  that  is,  the  re- 
presentation, is  governed  by  the  leaf  loci  rei  sitit. 
No  notice  is  taken  of  foreign  probates  and  admi- 
nistrations :  but  for  any  effects  here  an  English  re- 
presentation is  necessary.  1 1  Vin.  Ab.  Tit.  Execu- 
tors, R.  3.  Jauncey  v.  Seeley,  1  Vern.  397* 
Tourton  v.  Flower,  3  P.  Wms.  369.  Pipon  v. 
Pipon,  Ambler,  25. 

At  common  law  the  goods  of  the  intestate 
passed  to  the  Ordinary,  and  therefore  the  law  of 
England  governed  as  to  the  succession ;  and  still 
that  law  governs  the  succession  by  effect  of  the 
statutes.  In  granting  administration  to  a  do- 
miciled Scotsman  where  the  half  blood  do  not 
succeed,  the  Court  could  not  excliide  a  brother 
by  the  half  blood  in  favour  of  an  uncle  by  the 
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whole  blood:  nor  could  it  exclude  the  mother, 
who  by  the  law  of  Scotland  cannot  succeed  to  her 
children,  in  favour  of  a  brother.  This  shows  that  the 
representation  is  at  all  events  to  be  governed  by  the 
English  law,  whether  the  Court  of  Construction 
would  hold  the  administrator  cum  test,  ann.^  a 
mere  trustee  for  the  next  of  kin  or  not  It  is  a 
fallacy  to  say  that  if  the  next  of  kin  is  beneficially 
entitled  by  the  law  of  Portugal,  therefore  of  ne- 
cessity he  is  entitled  to  the  administration  :  for  if 
the  law  of  Portugal  is  to  govern  in  all  respects,  no 
administration  at  all  would  be  necessary  ;--the  ef- 
fects would  pass  under  the  authority  of  the  Portu- 
guese law  without  the  exercise  of  any  authority 
here.  It  is  a  fallacy  to  say  that  because  personal 
property  is  to  be  distributed  according  to  the  law 
of  the  domicil  in  cases  of  intestacy,  therefore  the 
validity  of  a  will  must  be  determined  according  to 
the  same  law.  The  true  question  is.  Was  not  the 
deceased  testate  in  England  ?  As  the  law  of  Eng- 
land must  decide  whether  the  property  is  real  or 
personal  ( Voet  L.  d.  t  1  •)  it  must  decide  whe- 
ther the  person  be  testate  or  intestate.  It  is  a 
fallacy  to  say  that  he  cannot  be  testate  in  Eng- 
land and  intestate  in  Portugal.  It  is  clear  he 
may  be  so  in  the  case  of  immoveable  property,  and 
e  conversOf  testate  in  Portugal  and  intestate  in 
England.  It  is  a  &llacy  to  eay  that  if  the  wUl  be 
proved  here,  it  is  holding  personal  property  local  or 
governed  by  the  kj^  loci  ret  sitw :  it  is  not  the  pro- 
perty that  is  to  be  governed,  but  the  character  of 
the  instrument  by  which  it  is  passed;  and  all 
the  Jurists  say,  that  that  is  not  to  be  governed  by 
the  lea  domcilii,  but  by  the  lej?  loci  contractus,  save 
that  when  executed  in  reference  to  another 
country,  it  is  governed  by  the  law  of  that  country. 


1831. 

Feb.  4. 
SrAinjR' 


A 


464  CASES   DETERMINED   IN   THE 

1831.       Huberi  Prffilect  Tom.  3.  L.  1. 1.  3.  8.  5.    Robin- 

.     aon  V.  Bland,  Burr.  1077.     A  will  is  analogous  to 

D«i*«*»«-  other  alienations.  Grotius  de  Jure  BelU.  L.  11. 
Stakut  c.  6.  s.  14.  It  would  be  strange  if  it  were  other- 
Bnm.  wise*  because  the  law  of  execution  of  instruments 
is  a  mere  rule  of  evidence.  Heinec.  Recitat.  L.  1 1, 
t.  ac.  8.  492.  Voet.  L.  «8.  1. 1 .  s.  3. :  or  if  rather  a 
rule  of  solemnity,  why  should  the  comity  of  na- 
tions apply  to  exclude  the  intention  of  the  party? 
It  will  apply  to  effectuate  intention.  Thus  a  will 
executed  according  to  the  forms  required  by  the 
kje  domicilii  may  be  valid  for  the  disposal  of  pro- 
perty in  every  part  of  the  world  :  but  is  the  con- 
verse necessarily  true,  that  if  not  executed  ac- 
cording to  those  forms  it  must  be  invalid?  Is  it 
not  more  reasonable  that  the  party  should  have 
the  Option  of  determining  whether  he  shall  execute 
his  will  according  to  the  lex  loci  ret  sitce  or  ac- 
cording to  the  lex  domicilii?  The  same  principle 
on  which  tlie  law  of  domicil  is  said  to  prevail  in  in- 
testacy,— viz.  presumed  intention — would  perhaps 
require  tliat,  jrrimd  facie  and  in  the  absence  of 
manifest  intention  on  the  part  of  the  deceased  to 
adopt  the  formalities  required  by  the  lex  loci  rei 
sitce,  the  validity  of  a  will  should  be  determined 
by  the  lex  domicilii :  but  the  principle  cannot  &p- 
ply  where  that  presumption  is  negatived  by  clear 
and  decisive  evidenoe.  If  then  these  codicils  had 
been  executed  according  to  the  Portuguese  forms, 
but  not  according  to  the  English,  they  would  have 
been  proveable  here ;  and  on  the  same  principle 
the  present  codicils  should  be  proveable.  The 
execution  of  these  codicils  at  Madeira  with  re- 
ference to  effects  in  England  is  the  same  as  if  it 
had  taken  place  in  London  :  and  could  it  then  be 
contended  tliat  they  were  not  valid  ?      It  is  not 
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the  same  case  as  if  they  had  been  accidentally       1831. 

conformable  to  English  law :  but  here  the  inten-  ^  ^\ 

tion  was  to  pass  English  property  in  an  English  ^^i^ATxa. 
form  J — why  is  not  this  sufficient  in  a  will  as  in      staklkt 
the  case  of  other  instruments  ?  3^*j^ 

On  11th  February  1831,  the  Judges  reversed 
so  much  of  the  decree  of  the  Prerogative  Court  as 
pronounced  for  the  third  and  fourth  codicils  and  , 

the  addition  to  the  third  codicil,  and  decreed  let- 
ters of  administration  (with  the  will  and  first  two 
codicils)  to  John  Stanley,  the  residuary  legatee, 
and  directed  the  costs  to  be  paid  out  of  the 
estate. 


On  a  subsequent  day  it  appeared  that  though 
all  the  other  executors  had  renounced,  Mr.  Gor- 
don— whose  appointment  under  the  first  codicil, 
revoked  by  the  third  codicil,  now  revived  owing 
to  the  invalidity  of  that  third  codicil — had  not  re- 
nounced; a  decree  issued,  calling*  upon  him  to 
take  or  renounce  probate,  and  the  same  having 
been  served  upon  his  agents  in  London,  and  per- 
sonally  upon  himself  at  Madeira,  and  no  appear- 
ance being  given,  the  order  of  the  11th  of  Fe- 
bruary, 1831,  remains  unrescinded :  and  Mr.^  Stan- 
ley has,  accordingly,  taken  the  administration  with 
tlie  will  and  two  codicils  annexed. 
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1B28. 

IStb  and  I7th 

July. 

1829. 

7th,  8th,  and  9th 
January. 

Sentence  of  the 
Prerogative 
Court  reverted, 
aefnble  on  \he 
ground  that  the 
facts  discloaed 
in  evidence 
catabliahed  capa- 
city, and  voli- 
tion, and  luiB- 
ciently  rebutted 
the  Mupidon — 
ariAng  from  the 
relation  of  client 
and  attorney 
lubiisting  be- 
tween the  tes- 
tator and  the 
executor  and  le- 
sidttary  legatee 
—and  from  the 
conduct  of  the 
latter. 

1831. 

ISth,  14th,  and 
16th  February. 

16th  June. 


17th  June. 


WYATT  V.  INGRAM. 

From  the  judgment  pronounced  in  this  case  in 
the  Prerogative  Court  (VoL  I.  884),  an  appeal 
was  prosecuted  to  the  Delegates,  where  the  cause 
was  argued,  before  Littledale,  J.,  Gaselee,  J., 
Vaughan,  B.,  Burnaby,  Daubeny,  Gostling,  Ad- 
dams,  Blake,  LL.D.,  by  Dr.  Lushington  and 
Mr.  Knight,  (with  whom  were  Dr.  Dodson  and 
Mr.  Thessiger,)  in  support  of  the  sentence:  by 
the  King's  Advocate,  the  Attorney-General  (Sir 
J.  Scarlett),  Dr.  Phillimore,  and  Mr.  FoUett,  contrd. 

The  Court  adjourned  till  the  20th  January, 
when  the  cause  was  again  directed  to  stand  over 
till  the  8th  July ;  on  which  day  the  Court,  being 
equally  divided  in  opinion,  no  sentence  was  pro- 
nounced. 

A  commission  of  Adjuncts  having  issued, 
the  cause  again  came  on  for  argument  before 
the  Judges,  above  named,  and  before  Parke,  J., 
(K.B.),  Bolland,  B.,  Bosanquet,  J.;  and  after 
hearing  Dr.  Lushington,  Dr.  Dodson,  and  Mr. 
Thessiger  in  support  of  the  judgment,  and  Coun- 
sel (as  before)  contrd^  the  Court  reversed  the  sen- 
tence of  the  Court  of  Prerogative ;  decreed  pro- 
bate of  the  will  and  codicil  to  Wyatt,  and  the 
costs  of  the  appeal  out  of  the  estate  (a). 

(a)  The  followiiig  were  among  the  cases  cited  in  support  of 
the  judgment: — Billinghurst  v.  Vickers,  1  Phill.  187.  Paske  v. 
OUat>  2  PhiU.  323.  Barton  y.  Robins,  3  Phill.  455.  n.  Middle- 
ton  y.  Forbes,  (cited  by  the  Ck>urt,  Vol.  I.  305).  Wells  y.  Mid- 
dleton,  1  Cox,  112.    S.  C.  4  Bro.  P.  C.  245.     Gibson  y.  Jeyes, 
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A  petition,  afterwards  presented  for  a  commis-       1833. 
sion  of  review,  was  in  the  usual  course  referred  to     chakcbit. 

the  Lord  Chancellor :  and  the  question  was  argued        

by  Sir  Edward  Sugden  and  Dr.  Lushington,  (with         l^" 
whom  was  Mr.  Wakefield,)  in  support  of  the  appli-      ^^^^^ 
cation,  and  by  the  King's  Advocate  and  Mr.  Fol-  25th, 26th, srtb, 
lett,  contrd  (a\  the  Lord  Chancellor's  judgment, —      jw!Ly.  ^ 
afler    referring    to    the    cases    of-  Matthews  v.  a  commistion 
Warner,  4  Ves.  186,   Goodwin  v.  Giesler,   lb.  ""^^^ 
211,  n.,  Ex  parte  Fearon,  5  Ves.  633,  and  Eagle-  ^^^^ 
ton  and  Coventry  v.  Kingston,  8  Ves.  438,  for  ficdthttthe 
the  principles  on  which  such  applications  were  d^T^^h 
to  be  considered, — was  in  substance  as  follows :  ^^^^^ 
"  Then  were  there  in  this  case  any  such   ques-  JJ^Jf^'^* 
tions  of  law,  or  had  any  of  the  facts  been  over-  other  mis-stated 
looked  or  misstated,  or  misunderstood?     From  it^*" 
the  elaborate   judgment  which    had  been  pro* 
nounced  by  the  Judge  in  the  Court  below,  by 
whom  the  case  had  been  first  decided,  it  was  ob- 
vious that  scrupulous  attention  had  been  paid  to 
every  part  of  the  case.     He  had  found,  on  ex«    • 
amining  the  facts,  that  they  amounted  to  a  case  of 
suspicion,  and  he  had  therefore  called  for  a  greater 
degree  of  proof  on  the  other  side,  additional  evi- 
dence in  proportion  to  such  suspicion,  in  order  to 
clear  up  or  remove  the  effect  of  that  suspicion. 
In  cases  of  wills  impeached  on  the  ground  of 

6  Ves.  266.  Eagleton  and  Coyentry  v.  Kingston,  8  Ves.  438. 
Wood  V.  Downes,  18  Ves.  120.  Walmsley  y.  Booth,  2  Atk.  27. 
Saunderson  y.  Glass,  lb.  297-  Woodhouse  y.  Shipley,  lb.  596. 
Webb  y.  Clayerden,  lb.  424.  Ward  y.  Hartpool,  3  BLgh,  471. 
Hatch  y.  Hatch,  9  Ves.  292.  Watt  y.  Groye,  2  8ch.  and  Lef. 
502.  Sheppard's  Touchstone,  406. 

{a)  In  aiddition  to  the  cases  cited  in  the  Del^ates,  the  follow- 
ing were  quoted  on  the  same  side :— Wright  y.  Proud,  13  Ves. 
138.  Pitcher  y.  Rigby,  9  Price,  79.  Segraye  y.  Kirwan,  1 
Beatty,  157-  Mountain  y.  Bennet,  1  Cox,  353. 
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fraud,  it  was  incumbent  on  the  parties  wlio 
sought  to  estabHah  the  will  to  remove  or  to  ex- 
pJaio,  and  so  to  neutraUze  the  facts  out  of  which 
Uiat  suspicion  arose.  The  learned  Judge  in  the 
Court  below  had  acted  upon  this,  and  had  exa- 
mined the  evidence  for  the  purpose  of  seeing 
whether  the  suspicion  which  unquestionably  exist- 
u'^  ed  had  been  removed.  He  went  through  the 
facts  of  the  case,  and  they  could  not  be  said  to 
carry  it  further  than  a  case  of  suspicion ;  but  he 
thought  fit,  in  the  sentence  he  pronounced,  to  de- 
clare that  the  will  was  invalid.  The  Court  of 
Delegates,  pursuing  the  same  course  of  investiga- 
tion, were  of  opinion  that,  notwithstanding  the 
suBplcion,  the  balance  of  the  testimony  was  suf- 
ficient to  support  the  will,  and  they  accordingly 
reversed  the  decree  of  the  first  learned  Judge. 
The  great  admitted  fact  of  suspicion  arose  from 
the  circumstance  that  the  testator  and  the  person 
to  be  benefited  by  his  will  stood  in  the  relation  of 
client  and  attorney  towards  each  other  (fi).  This 
point  the  Court  of  Delegates  had  considered,  and 
they  were  in  the  result  satisfied  that  the  other  cir- 
cumstances of  the  case  were  strong  enough  to  re- 
but tJhe  presumption  which  necessarily  ai'ose  from 
that  relation ;  and  which  presumption,  if  they  had 
not  believed  it  to  be  rebutted,  would  have  given  a 
contrary  turn  to  their  decision.  They  had  consi- 
dered the  pro(^s  which  had  been  given  of  the  state 
of  the  testator's  mind,  his  capacity  to  make  a  will, 


(a)  See  Paine  v.  HaU,  18  Vesej  476 ;  referring  to  the  i»se 
of  HiiJtB  V.  Parr,  before  BuUer,  J.  at  Winchester  Assiiea,  1788, 
fdted  by  Lord  Eldon  ia  Trimlestown  v.  Lloyd,  1  BJigh,  449. 
458.  476.  (8.  C.  1  Dow,  d.  s.  85.)  and  in  Walker  r.  Stephen- 
son, 3  EBp.S84,  and  by  coaneel,  4  Eap.  51,  and  noticed  by  Bui. 
Icr,  J.  in  Rerett  v.  Brtduui,  4  T.  B.  497. 
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the  singularity  of  his  conduct,  the  eccentricity  of  hi^  183 
habits,  and  all  those  other  circumstances  relating  cha»< 
to  the  testator  personally,  which  were  in  the  main  — 
admitted  on  both  sides,  although  exaggerated  by  T 
some  witnesses,  and  attempted  to  be  softened  by  ^''°*' 
others.  They  had  not  overlooked  the  evidence 
which  went  to  show  the  feelings  the  testator  ex- 
pressed towards  some  of  the  relatives,  the  little 
care  and  interest  he  evinced  respecting  his  pro* 
perty,  and  the  little  knowledge  he  had  as  to  some 
part  of  it,  and  having  well  investigated  and 
weighed  all  these,  and  all  the  other  facts  of  the 
case,  the  Court  of  Delegates  came  to  the  con- 
clusion,  that  the  will  in  question  was  the  will  of 
the  testator,  and  that  it  was  not,  as  was  alleged 
on  the  other  side,  the  will  of  the  Messrs.  Wyatt." 
The  Lord  Chancellor  then — after  stating  that 
the  Delegates  had  all  the  other  facts  before 
diem, — ^that  unless  he  could  be  satisfied  that  the 
principles  of  law  on  which  that  Court  decided 
were  wrong,  or  that  the  facts  were  misstated,  or 
misunderstood,  it  was  impossible  he  could  recon^" 
mend  the  Crown  to  grant  a  romniission  of  review; 
a  doubt  was  not  sufficient;  he  must  be  coni- 
vinced  that  the  Judges  were  clearly  wrong ; 
one  sentence  was  the  opinion  of  a  single  mind; 
the  other  of  various  minds  of  different  professional 
habits  and  modes  of  thinking,  proceeded, — <<  If  he 
were  to  pronounce  upon  the  evidence,  to  the 
whole  of  which  he  had  attended,  and  which 
he  had  weighed  with  the  most  scrupulous  care, 
all  that  he  could  say  of  it  was,  that  it  had 
in  some  respects  tended  to  raise  doubts  in  his 
mind  which  had  not  been  removed  by  any  thing 
he  had  heard;  but  even  with  the  existence 
of  those   doubts,  and  after  giving  to  the   evi* 

vox-.  III.  I  I 
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.dence  on  either  side  the  full  value  to  which  if 
was  entitled,  he  could  not  bring  himself  to  any 
other  conclusion  than  this — that  if  he  bad  been 
one  of  the  Judges  of  the  Court  of  Delegates,  he 
should  in  all  probability  have  nevertheless  joined 
then)  in  the  sentence  which  they  had  pronounced." 
His  Lordship  then  adverted  to  the  evidence  (and 
to  the  observations  tending  to  take  off  the  effect  of 
that  evidence)  of  the  factum — ^particularly  that  of 
Mr.  Adlington,— of  declarations  in  favour  of  Wyatt, 
and  of  the  illness  of  Wyatt's  father  to  account  for 
his  non-production  as  a  witness : — and  proceeded — 
"  These  had,  it  appeared,  all  been  discussed  before 
the  Court  of  Delegates ;  the  doubts  arising  from  ^ 
such  facts,  and  the  difficulties  occasioned  by  the  con- 
flicting evidence  on  various  parts  of  the  case,  had  all 
been  weighed,  and  considered,  and  decided  upon 
by  that  Court.  His  Lordship  did  not  therefore  feel 
himself  authorized  to  say  that  there  had  been  any 
miscarriage  before  the  Delegates,  or  that  any  part 
of  the  case  had  been  so  overlooked  as  to  render 
any  further  inquiry  or  further  deliberation  neces- 
sary. .  .  .  Looking  to  the  conduct  of  the  parties 
after  the  execution  of  the  will,  it  was  perfectly  na- 
tural and  perfectly  reasonable  to  question  the  cir- 
cumstances under  which  the  will  was  executed  : 
but  this  conduct,  as  well  as  all  the  other  facts 
connected  with  the  case,  had  their  due  share  of 
consideration,  and  formed  one  of  the  grounds  on 
which  the  Court  of  Delegates  had  exercised  their 
judgment.  For  these  reasons,  then,  and  acting 
upon  the  authority  of  the  cases  to  which  he  had 
adverted,  be  should  feel  it  to  be  his  duty  to 
tender  his  advice  to  bis  Majesty  against  grant* 
ing  the  commission  prayed;  and  should  make  liis 
report,    adopting,    with  a  few    exceptions,    the 
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language  of  Lord  Eldon's  certificate  in  Eagleton  v. 
Coventry.  It  would  have  been  more  satisfactory 
to  him,  if  h«  had  ascertained  that  he  had  any  power 
to  interpose,  as  to  costs,  in  favour  of  the  parties  by 
whom  this  application  was  made.  If  he  should 
find,  upon  further  examination  and  inquiry,  that 
he  had  any  power  to  deal  with  that  question,  he 
should  take  it  into  his  consideration." 


471 


1832. 


CuAvcKar* 


Wyait 

IHQAAlff 


On  a  subsequent  day  the  Lord  Chancellor  stated, 
that  on  investigation  he  was  convinced  that  he  had 
no  authority  on  the  question  of  costs. 


TYRRELL  AND  HARDING  t;,  MARSH. 


DzLMAVIfl. 


J  830. 


Uth  and  15th 
Jtnuafy. 


This  was  an  appeal  from  the  sentence  of  the  uth^isth^istbt 
Prerogative  Court  (see  Vol.  II.  p.  84),  and  the 
cause  was  argued  by  the  King's  Advocate  and  Dr. 
Ad  dams  for  Mr.  Marsh ;  by  Mr.  Campbell,  Dr. 
Lushington,  and  Mr.  Skirrow  for  Mr.  Tyrrell; 
and  by  Mr.  Brougham,  Dr.  Phillimore,  and  Mr,. 
FoUett  for  Mr.  Harding. 

The  Court,  consisting  of  Littledale,  J.,  Parke, 
J.,  BoUand,  B.,  and  Bumaby,  Daubeny,  Gostling, 
and  Blake,  LL.D.,  gave  no  sentence. 

A  commission  of  Adjuncts  issued,  when  the       1832. 
parties  having  entered  into  a  compromise,   the    *'^^«*'™^* 
sentence  was  reversed  by  consent. 
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1830. 

Mich.  Txev. 
Sd  Session. 

In  an  allegation 
of  faculties,  the 
amount  of  capi- 
tal embarked,  or 
the  particulars  of 
partnership  con- 
cerns, is  not  to 
be  set  forth,  but 
only  the  income. 


HIGGS  V.  HIGGS. 


This  was  a  suit  of  divorce,  brought  by  letters  of 
request  from  Leicester :  the  present  question  re- 
spected the  admission  of  an  allegation  as  to  the 
husband's  faculties  to  aliment  his  wife. 

The  King^s  Advocate  in  opposition. 

Addams  contra. 


Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  brought  by  the  wife  for  separation 
by  reason  of  cruelty  and  adultery.  A  libel, 
charging  both,  was  given  in  on  the  first  Session  of 
Easter  Term  1830 :  no  defensive  allegation  having 
been  given  in,  publication  passed ;  and  the  cause 
is  ready  for  hearing.  An  allegation  of  faculties 
however  has  now  been  brought  in,  and  it  is  de- 
sirable that  it  should  be  answered,  because  a  con- 
stat of  the  property  may  be  material,  if  the  wife 
should  be  ultimately  entitled  to  a  sentence. 

The  first  article  pleads,  that  Higgs  and  Smith 
are  partners  in  a  hosiery  business,  and  as  lace 
merchants ;  that  they  employ  one  hundred  per- 
sons; that  their  annual  returns  are  14,000/.  and 
that  their  income  from  the  business  is  1000/.  of 
which  Higgs  is  entitled  to  one  moiety. 
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The  Court  is  always  especially  cautious  not  to 
require  a  disclosure  of  partnership  concerns  or  mat- 
ters of  business  and  trade;  the  only  material  circum- 
stance is,  the  amount  of  income.  The  first  article 
therefore,  in  pleading  the  number  of  persons  em- 
ployed  and  the  amount  of  the  annual  returns,  is 
objectionable,  and  may  be  injurious  to  the  interests 
of  the  partner.  The  wife  will  take  all  the  benefit, 
to  which  she  is  entitled,  by  stating  the  income 
and  that  the  husband  is  entitled  to  a  moiety.  If 
improper  or  insufficient  answers  are  given,  the  wife 
will  have  the  opportunity  of  examining  the  partner; 
but  it  is  not  at  all  necessary  for  her  to  have  these 
details  set  out. 

For  the  same  reasons  the  second  article,  which 
pleads  the  capital  embarked  by.  the  paitners  and 
that  the  husband  is  entitled  to  a  moiety,  is  ob- 
jectionable; and  it  is  unnecessary,  because  the 
income  has  been  already  stated,  and  it  is  on  that 
the  alimony  must  be  calculated. 

The  sixth  article  also  which  pleads,  that  she  is 
unable  to  set  forth  the  stock  in  trade  and  the 
debts  due,  is  objectionable  on  the  same  grounds. 

It  is  from  forbearance  to  the  partner,  and  not 
to  the  husband,  that  the  Court  requires  these  ar- 
ticles to  be  reformed.  If  the  husband  shall  not 
fully  and  fairly  disclose  his  income,  then  the  wife 
may  examine  witnesses. 

Allegation  reformed. 


1830. 

Mich.  TerjM 
2d  Session. 


Hioos 

HlQGS* 
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1831.  BIRNIE  V.  WELLEB  AND  ELLIOTT. 

"'b"p^'"^  This  was  an  appeal  from  a  sentence  of  the  Com- 
When  ibe  per-  missarj  (d)  of  the  Dean  and  Chapter  of  St.  Paul's, 
A^rrfiMrf^""  where  it  was  a  suit,  at  the  instance  of  two  parish- 
^""gP^J^"^  ioners,  calling  on  Alexander  Birnie  to  take  upon 
eicuied,  ■  pel-  himself  the  office  of  Churchwarden  of  the  Parish 
^p^B^  ■!  ih^  of  St.  Helen,  Bishopsgate.     At  a  vestry,  on  the 
S^n^^Lnd  15th  of  April  1830,  Mr.  Birnie  was  declared  duly 
to  .CTve,  ■inieu  elected  as  junior  churchwarden  and  was  so  return- 
berimra.         ed  at  the  Visitation ;  but  he  declined  to  take  the 
office  on  the  ground  that  another  person,  John 
Hodgson,  had  been  first  chosen  and  was  excused 
on  paying  a  fine,  which  Mr.  Birnie  contended 
was  not  legal,  and   consequently  that  his  sub- 
sequent election  was  invalid.    The  vestry  books 
were  before  the  Court :  and  on  the  15th  April  were 
the  entries  following: — "1830.  In  nomination  of 
Under  Churchwarden,  J.  Hodgson  and  A.  Birnie; 
and   Mr.    Hodgson   was   declared   duly  elected. 
Whereupon  the  Vestry  Clerk  having  informed  the 
Vestry  that  Mr.  Hodgson  requested  to  fine  for  the 
office,  a  motion  was  made  and  seconded  to  that 
eflfect,  and  carried.     And  in  his  place  A.   Birnie 
and  P.  Millard  were  put  in  nomination,  and  Mr. 
Birnie  declared  duly  elected."     In  support  of  al- 
lowing Mr.  Hodgson  to  exempt  himself  by  paying 
a  fine,  such  was  alleged  to  have  been  the  custom 
of  the  parish,  and  by  the  Vestry  books  it  appeared 
that  the  practice  had  prevailed  at  least  for  100 
years,  and  the  fines  were  invariably  applied  in  aid 
of  the  poor  or  church  rate.     A  series  of  instances 
were  adduced ;  among  others,  that  Birnie  had,  in 

(a)  Sir  Herbert  Jenuer — King's  Advocate. 
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1818,  lined  when  chosen  Sidesman.     It  was  ad-  1831. 

mitted  on  the  part  of  Mr.  Birnie,  that  there  had  hilart  tm^ 

been  such  a  custom,  but  it  was  alleged  that  the  By-r>«y. 

custom  was  bad  and  contrary  to  law.  Bum 

The  proceedings  were  by  act  on  petition  and  affi-  w«LLt»  avd 

davits.     It  did  not  appear  that  the  fine  was  re-  Suion. 
garded  as  an  exemption  beyond  one  year. 

* 
Pfullimore,  for  the  Appellant. 

A  pecuniary  fine  is  no  legal  exemption  from 
serving  the  office  of  Churchwarden :  if  admitted 
it  would  lead  to  the  office  being  served  by  indigent 
and  improper  persons.  The  practice  is  long  sub- 
sequent to  the  time  of  legal  memory. 

Addams  contr^. 

The  fine  does  not  operate  as  a  legal  defeasance : 
and  the  usage  has  never  prevailed  so  as  to  drive 
the  parish  to  elect  improper  persons. 

Judgment. 

Sir  John  Nicholl. 

The  question  is,  whether  the  parish  could  not 
release  Mr.  Hodgson  from  serving.  There  has 
been  in  this  parish  a  custom  to  excuse  for  above 
100  years,  and  though  the  Court  may  not  approve 
of  the  practice  of  fining,  for  it  is  liable  to  abuse, 
is  there  any  authority  to  shew  that  the  Vestry  has 
not  the  power  to  excuse  a  person  once  chosen  ? 
By  mere  election  the  office  is  not  full  \  for  as  soon 
as  the  election  is  notified  to  the  person  chosen, 
he  may  show  that  he  is  in  such  a  state  of  health 
as  to  be  unable  to  discharge  the  duties  of  the  of- 
fice, or  that  he  is  going  abroad,  and  that  it  would 
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1831.       be  more  convenient  to  him  and  advantageous  to 
Hii*iT  TK.K,  the  parish  that  he  should  serve  in  another  year. 

°y-P'y-      I  linow  of  no  authority  to  the  effect  tiiat  because 

Breiri.       a  vestry  first  fixes  upon  one  person  and  subse- 
WitLLiEiiiD    quently  sees   some  good   and  reasonable  cause, 

eluot*.  gm;h  as  ineligibility,  poverty,  or  ill  health,  to  ex- 
cuse him,  it  may  not  rescind  that  election  and 
proceed  to  a  new  election.  Nor  do  I  know  of  any 
authority  that  because  the  vestry  baa,  even  for 
some  bad  reason,  excused  the  individual  first  fixed 
upon,  a  proper  person,  subsequently  chosen  at  the 
same  meeting,  is  not  duly  elected  nor  liable  to 
serve. 

In  the  present  case  the  Vestry  met  in  order  to 
elect  some  one  as  churchwarden ;  and  they  finally 
elect  Mn  Birnie.  The  question — whether  if 
after  Mr.  Hodgson's  election  the  Vestry  had  been 
dissolved,  and  on  a  subsequent  day  he  had  applied 
to  be  excused,  another  vestry  meeting  would  not 
have  been  necessary  in  order  to  proceed  to  a  new 
election, — is  not  raised  in  tliis  case.  Nor  is  it  ne» 
cessary  for  the  Court  to  go  the  length  of  deciding 
that  the  payment  of  a  fine  is  a  legal  exemption. 
The  practice  might  lead  to  many  inconveniences. 
But  the  acceptance  of  the  fine  is  discretionary 
with  the  Vestry;  and  if  any  inconvenience  arises 
from  the  practice,  it  is  in  the  power  of  the  Vestry 
to  stop  it.  There  may,  however,  be  instances 
where  the  practice  is  beneficial ;  where  the  Vestry 
may  have  selected  a  fit  person,  but  on  consider^i 
ation  and  on  cause  shown,  may  prefer  accepting  a 
fine  for  the  advantage  of  the  parish,  and  so  ex* 
empt  the  individual  first  elected.  Such  an  ex- 
emption, however,  cannot  render  a  subsequent 
election  of  another  person  void  ;  and  in  the  pre- 
sent instance  it  is  not  Mr.  Hodgson  who  comes 
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forward  to  claim  an  exemption  by  paying  the  fine,       1^1* 
but  it  is  Mr.  Birnie  who  claims  exemption  on  a  hilakt  Tmmm, 
denial  of  the  Vestry's  power  to  excuse  Mr*  Hodg-      Sy-^- 
son.     I  wish  it  should  be  distinctly  understood 
that  I  do  not  determine  or  say  any  thing  as  to  the 
legality  of  the  practice  of  fining :  but  without  ex- 
pressing any  approbation  of  the  system,  it  is  suffi- 
cient for  me  to  decide,  that  as  the  Vestry  has 
chosen  Mr.  Birnie,  and,  as  no  ineligibility  nor  ex- 
emption has  been  shewn,  that  he  is  bound  to  un- 
dertake the  office.     I  must  therefore  affirm  the 
decree. 

On  costs  being  pressed,  the  Court  said, — The 
parties  instituting  the  suit  are  the  former  Church- 
wardens J  and  though  in  the  hope  of  promoting 
the  harmony  of  the  parish,  the  Court  might  not, 
on  its  own  motion,  feel  disposed  to  give  costs,  yet 
if  pressed.  It  is  bound  to  allow  the  costs  of  appeal. 
It  is  a  very  different  matter  in  the  first  and  in  the 
second  instance. 

Decree  affirmed,  with  costs  of  appeal. 


LLOYD  AND  CLARKE  V.   POOLE. 


On  Appeid. 


1831. 

■  Eactxk   TXEII^ 

2d  Settion. 

This  was,  originally,  a  pew  cause  promoted  against  On  appeal  in  « 

the  churchwardens  of  the  parish  of  Leominster,  by  ^d^^*^^" 

a  parishioner  of,  and  owner  or  occupier  of  a  mes-  jJ^c^itrtSl 

suage  or  tenement  in,  that  parish  :  and  the  Judge  Jj^^j*  ^'^ 

is  not  a  matter  absolutely  unappealable ;  though  such  appeals,  especially  for  trifling  sums,  are  much 
to  be  discouraged. — Sd.  That  an  appeal  is  perempted  by  doing  any  subsequent  act  in  furtherance  of 
the  sentence — viz.  attending  taxation  of  costii  Sd.  llat  churchwardens  were  properly  condemned 
in  costs,  where  tlie  party  proceeded  against  in  substance  succeeded,  and  the  suit  was  rendered  ne- 
cessary by  their  undue  suppression  of  uofonnatlon. 
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1831.       of  the  Consistorial  Court  of  Hereford  having  de- 

BitTM  TiRii,  creed  *'  that  the  churchwardens  had  not  done 

giSetnoa.     their  duty  in  neglecting  to  seat  the  complainant, 

Luran  AHs    and  therefore  condemned  them  in  costs," — they 

t"'      appealed. 

Poou. 

Addams  for  the  Appellants. 
Dodson  for  the  Respondent. 

Judgment. 

Sir  John  Nicholl. 

This  question  comes  on  in  the  form  of  an  act 
on  petition  extending  a  protest.  The  proceed- 
ings were  originally  instituted  in  the  Consistory 
Court  of  Hereford  in  December,  1828,  by  Mrs. 
Foole,  widow,  against  Lloyd  and  Clarke,  church- 
wardens of  Leominster,  to  allot  a  sufficient  num- 
ber of  sittings  in  the  parish  church  for  the  accom- 
modation of  herself  and  family.  No  mention  was  in 
the  first  instance  made  of  her  tenants.  In  the  course 
of  the  proceedings  the  churchwardens  exhibited 
the  parish  books :  by  those  books  it  appeared 
that  Mrs.  Poole  was  entitled  to  more  seats  than 
she  had  previously  been  allowed  to  occupy.  Her 
proctor  declared  that  she  would  be  satis6ed  with 
the  accommodation  set  forth  in  the  books,  and 
discontinued  the  proceedings ;  and  the  Court,  on 
the  8th  of  April,  18S0,  condemned  the  church- 
wardens in  the  costs  to  which  Mrs.  Poole  had 
been  put  by  the  proceedings.  A  bill  of  costs  was 
accordingly  brought  in :  the  proctor  for  the 
churchwardens  attended  the  taxation,  but  after- 
wards alleged  he  had  previously  appealed,  having 
protested  of  a  grievance  at  the  time  of  the  sen- 
tence and  entered  a  protocol.     The  costs  were 


ARCHES  COURT  OF  CANTERBURY.  479 

taxed  at  10/.  IJs. ;  an  inhibition  has  been  taken       1831. 
out }  an  appearance  under  protest  given,  and  the  ^^^^  twui, 
fects  are  now  disclosed  in  an  act  on  petition  ;  and     «^  Sc^on- 
as  the  matter  is  so  trifling  it  was  desirable  to  bring     lloid  ahd 
it  forward  in  this  simple  and  summary  manner.  ^^t^*" 

It  is,  I  think,  clear  that  the  only  appeal  is  from  ^*^"- 
the  condemnation  in  costs,  the  whole  of  which 
amount  to  10/.  17^*  Yet,  trifling  as  it  is,  several 
points  may  arise.  First,  whether  an  appeal  lies 
from  costs  alone.  Secondly,  whether  the  party 
has  not  perempted  his  appeal  by  his  subsequent 
acts.  Thirdly,  whether  the  Judge  did  wrong  in 
giving  costs. 

The  first  point,— whether  an  appeal  will  or  will 
not  lie  from  costs  alone  has  been  occasionally  dis- 
cussed in  these  Courts.  There  are  dicta  both 
ways;  and  perhaps  different  rules  in  different  ju- 
risdictions :  and  it  is  rather  to  be  collected  that  in 
the  Ecclesiastical  Courts  at  least  such  matters  are 
not  absolutely  unappealable :  and  I  can  by  no 
means  go  the  length  of  holding  that  under  no  cir- 
cumstances can  there  be  an  appeal  either  from 
giving  or  from  withholding  costs.  The  costs  of 
the  suit  are,  in  some  cases,  the  only  means  of  en*- 
forcing  the  act  to  be  done,  or  of  correcting  the 
offence  committed  ;  as  for  instance,  the  suspension 
ab  ingressu  ecclesice  would  be  no  correction  of  a 
person  who  had  violated  the  sanctity  of  the  place 
and  disturbed  the  service  of  the  Church.  I  cannot 
therefore  hold  that  in  no  case  will  an  appeal  lie 
from  giving  costs  or  from  refusing  them. 

In  the  case  of  Barnes  v.  Jeffe,  Arches,  M.  T. 
1779,  the  proceedings  were  similar  to  the  present. 
The  party  appeared  under  protest,  alleging,  Ist, 
that  there  was  no  appeal  from  costs}  2dly, 
that  the  appeal  was  perempted.    I  have  only  the 
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2d  SessioD. 
Llo7d  and 

CULRKX 
PoOLf. 


1831.  case  prepared  by  the  proctor  for  his  counsel,  but 
Eaitkr  Term,  '^^vc  uo  uote  of  the  judgments  The  Court  dis- 
missed the  appeal :  but  whether  on  the  ground 
that  no  appeal  lay,  or  that  it  was  perempted,  or 
that  the  amount  was  too  small,  does  not  appear ; 
therefore  I  do  not  rely  upon  it. 

The  case  of  Collier  and  Drinkwater  v.  Pearson 
(Arches,  4  Sess.  T.  T.  1798)  was  a  suit  against 
the  churchwardens  to  exhibit  their  accounts ;  and 
was  an  appeal  from  the  refusal  of  costS4  Sir  Wil- 
liam Wynne  held  that  an  appeal  would  lie ;  and 
having  gone  through  the  facts  of  the  case,  said, 
*'  that  he  thought  the  parishioners  having  a  right 
to  have  the  account  produced,  there  was  no 
ground  for  costs  prior  to  the  production  of  those 
accounts ;  but  having  continued  the  cause  after- 
wards they  were  liable  to  the  costs  from  that 
time."  He  therefore  reversed  the  sentence  qtioad 
those  costs  (a).     On  the  other  hand,  appeals  from 


(a)  In  the  argument  in  Collier  ▼.  Pearson  a  doubt  was  thrown 
out^  whether  the  Court  could  entertain  an  appeal  from  costs ;  but 
no  authority  nor  case  was  cited  to  that  precise  effect.  The 
case  from  1  Brown  C.  C.  141.  was  referred  to^  as  was  also  the  case 
of  Colley  and  Blandon  v.  Clark  and  Page^  Arches^  Hil.  T. 
1774 ;  but  in  the  latter  case  the  appeal  was  from  the  rejection 
of  an  allegation^  as  well  as  from  a  condemnation  in  costs.  On  the 
other  hand^  the  case  of  Luke  y.  Whittaker  was  relied  on.  It 
was  originally  a  suit  promoted  in  the  Archidiaconal  Court  of 
Cornwall^  by  Whittaker^  a  clergyman,  against  Luke,  a  parish- 
ioner, for  going  out  of  church  in  a  disorderly  manner  during  the 
time  of  divine  service.  The  Court  pronounced  the  articles 
proved,  and  gave  costs,  which  on  a  subsequent  day  were  taxed 
at  1«.  From  this  taxation  Whittaker  appealed  to  the  Arches ;  and 
Dr.  Calvert  was  of  opinion  that  costs  ought  to  have  been  given, 
and  that  having  been  given,  they  should  have  been  taxed  as 
usual ;  and  therefore  reversed  the  sentence,  and  gave  full  costs. 
The  Delegates  (1783)  again  reversed  the  sentence  of  the  Arches, 
not  on  the  ground  that  costs  were  not  the  subject  of  appeal ;  but 
because  the  suit  was  frivolous,  and  that  1^.  was  sufficient. 
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costs  alone  are  much  to  be  discouraged  ;  especially       ^8 
when  they  are  of  trifling  amount  and  evidently  eawwi 
vexatious.      This  is   the   doctrine  of  Courts  of    ^^ 
Equity.     In  Owen  v.  Griffiths  (a),  the  marginal     llot* 
note  runs  thus  : — "The  rule,  that  no  appeal  for        '^ 
costs  merely,  not  to  be  strictly  adhered  to,  if  a       ^^ 
sound   distinction  can    be    made."      And   Lord 
Hardwicke,  in  the  course  of  his  judgment  in  that 
case,  says,  "  Yet  if  it  were  to  be  laid  open  ge- 
nerally, that  an  appeal  might  be  for  costs,  it  would 
cause  that  general  inconvenience  towhich  a  par- 
ticular inconvenience  ought  to  give  way."      In 
Wirdman  v.  Kent  (A)  the  case  of  Owen  v.  Grif- 
fiths was  adverted  to  and  sanctioned,  and  a  further 
case  before  Lord  Northington  is  referred  to  in  a 
note.     The  result  of  the  cases  is,  that  there  is  no 
absolute  rule ;  that  the  question  is  mixed  up  with 
and  must  depend  on  the  whole  circumstances : 
but  that  such  appeals  are  much  to  be  discouraged. 
In  general,  in  these  Courts,  costs  are  mixed  up 
with  some  question  of  the  merits,  some  act  de- 
creed to  be  done  or  correction  inflicted.      Here, 
however,  was  no  act  in  the  principal  cause  to  be 
done  by  the  churchwardens :   the  object  of  the 
proceeding  was  attained,  and  the  whole  sum  in 
dispute  is   lOL  17^-»   so  that  a  more  frivolous 
ground  of  appeal  never  occurred. 

Secondly,  whether  the  appeal  was  not  perempt- 
ed.  Costs  were  decreed  on  the  8th  of  April :  the 
appeal  was  not  entered  till  the  21st  of  April,  the 
last  day  but  one  on  which  it  could  be  entered ; 
and  it  was  then  merely  a  protocol,  brought,  it 
would  seem,  neither  to  the  notice  of  the  party  nor 
of  the  Court.     The  proctor  of  the  appellant,  in 

(a)  1  Ves.  Sen.  360.  (ft)  1  Bro.  C.  C.  141. 


482  CASES   DETERMINED    IN   THE 

1831.       May,   attends  the   taxation   of  costs, — which  is 
EAmft  T«Eii,  contributing  to  the  carrying  of  the  sentence  into 
sd  sesMon.     effcct }  and  it  is  held,  that  if  a  party  does  acts 
Llotdamd     in  furtherance  of  a  sentence  he  thereby  bars  his 
^""*       right  of  appealing,  and  such  act  amounts  to  a  de- 
PooiA       sertion  of  the  appeal.     It  is  here,  however,  said, 
ifapaitjrdoei  that  this  attendance  was  given  with  an  under- 
^Mof  a  se^'    standing  that  it  was  not  to  prejudice  the  prosecu- 
ShTo/a^^"  tion  of  his  appeal :  but  though  he  might  so  under- 
stand it,  it  is  positively  denied  that  such  was  the 
understanding  of  the  other  party ;  and  no  entry  of 
any  such  reservation  was  made  on  the  record. 
To  ayoid  do-       But  thirdly :  did  the  Judge  do  wrong  ?  Because 

fimtiiur  sub-  ^  o 

stantiai  Justice  if  Substantial  justicc  was  likely  to  be  defeated,  the 
fw  £*it  p^r"  Court  would,  as  far  as  it  properly  could,  disregard 
^  folST^     mere  points  of  form.     The  affidavit  states,  that 

Mrs.  Poole  applied  for  further  sittings,  being  only 
allowed  to  occupy  half  a  certain  pew.  It  is  not 
alleged  that  she  had  sufficient  accommodation  in 
that  half  pew  for  herself  and  family ;  it  is  not  pre- 
tended that,  in  answer  to  the  application  by  her 
solicitor  the  churchwardens  apprized  her  that  by 
the  parish  books  she  was  entitled  to  other  sittings. 
Mrs.  Poole,  being  a  female,  cannot  be  presumed 
to  be  privy  to  what  passes  at  Vestries.  She  had 
therefore  no  means  of  enforcing  further  accommoda- 
tion than  by  the  institution  of  these  proceedings. 
At  last  the  churchwardens  produce  the  books  and 
then  for  the  first  time  she  is  apprized  of  these 
other  sittings :  being  so  apprized  she  certifies  that 
she  is  satisfied  and  discontinues  further  proceed- 
ings. I  am  of  opinion  therefore  that  the  Judge 
did  right  in  ordering  the  costs  to  be  paid  by  the 
churchwardens  :  they  rendered  the  suit  necessary 
by  neglecting  sooner  to  inform  Mrs.  Poole  of  this 
further  accommodation.     Even  if  I  had  any  doubt 
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as  to  the  propriety  of  the  sentence,  I  should  un-       1831. 
willingly  hold  that  such  an  appeal,  for  so  frivolous  EAma  teem, 
a  sum,  was  justifiable  on  the  part  of  the  parish     ^^^^ 
officers,  who  are  also  the  officers  of  the  Ordinary;     Llotdamd 
they  are  entitled  to  protection  if  they  proceed      ^^^* 
fairly  and   candidly:   but  if  unfairly,   they   are       ^**"- 
peculiarly  responsible  to  the  Court.     The  appeal  ^"JJ^i^J^S^ 
is  vexatious  and  must  be  dismissed  with  costs.         protection,  \r 

they  proceed 
fairly ;  if  not, 

The  form  of  the  minute  must  be,  that  the  Court  SSi '« '^ISwe 
pronounces  for  the  protest;  and,  on  the  merits  to  the  Court 
disclosed,  affirms  the  decree  with  costs. 


JAMES   AND    STANLEY   V.    KEELING.  1831. 


This  was  a  cause  of  church-rate,  originally  insti-  4th  seMion. ' 
tuted  in  the  Consistorial  Court  of  Lichfield,  by  Churchwardens, 
the  promoters  described  as  **  the  churchwardens  cetMn,  though 
of  Bloxwich,  within  the  foreign  of  Walsall,  in  the  fo'a^oieto^ 
county  of  Stafford,  against  Keeling,  a  farmer  J7h^"dt*tn"(^ 
within  the  said  foreign.'*  Keeling  appeared  under  were  uniformly 
protest,  alleging, — ^^  that  the  parish  of  Walsall  is  churchwardeni 
divided  into  the  borough  of  Walsall  and  foreign  of  cfpd ph«i?"he 
Walsall,  and  the  foreign  is  subdivided  into  the  li-  J^Terfthe  ch^pei 
berties  or  districts  of  Wood-end,  Towns-end,  and  »«oo^  i"  » •"»* 
Coldimore; — of  Great  and  Little  Bloxwich  and  of  church-rate, 
Harden  ;  and  of  Shelfield  and  Walsall-wood ;  that  ^  widTc^Tn 
Keeling  was  resident  within  the  district  of  Shel-  J^^^^JSi^ 
field  and  Walsall-wood,  and  had  never  owned  nor  ^^  •  prot«t-- 

.     ,  ,        •  .  1  .      ,#^  ▼  •     1       *^*  ^***  defend- 

occupied  lands  or  tenements  within  Great  or  Little  ant,  occupying 
Bloxwich  or  Harden,  and  therefore  had  not  been  IS^' ta?*not'Ti 
legally  cited."     For  the  promoters  it  was  alleged,  JlSch*^™^ 
— "  that  the  township  of  the  borough,  and  the  *"3{*^^^°^**" 
township  of  the  foreign  of  Walsall,  bad  each  two  churchwardens 
churchwardens^  that  they  (the  promoters)  were  ^"*>**^'*^ 
and  are  churchwardens  of  the  foreign  of  Walsall 
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1831.  (within  which  are  the  liberties  of  Shelfield  and 
Trikity  Teem,  Walsall-wood),  though,  like  their  predecessors, 
4th  sciMoiu  having  been  sworn  in  as  churchwardens  of  Blox- 
jairsamd  wich — the  principal  place  within  the  foreign  and 
Starlet  ^h^re  the  parochial  chapel  is  situate — they  have 
KouHfl.  \}een  described,  in  the  citation,  as  churchwardens  of 
Bloxwich :  that  their  predecessors,  although  sworn 
in  as  churchwardens  of  Bloxwich,  were  constantly 
deemed  churchwardens  of  the  foreign  of  Walsall ; 
were  uniformly  so  described  in  all  resolutions  and 
vestry-books  both  of  the  borough  and  foreign  of 
Walsa^,and  have  constantly  collected  rates  over  the 
whole  borough ;  and  that  Keeling,  who  has  for  many 
years  past  been  rated  in  all  respects  as  in  the  pre- 
sent year,  hitherto  invariably  paid."  In  reply  it 
was  alleged, — that  the  only  question  was,  whether 
Keeling  had  any  rateable  property  within  the  li- 
berty of  Bloxwich,  of  which  alone  the  promoters 
are  described  as  churchwardens  ;  that  be,  Keel- 
ing, was  not  liable  to  be  proceeded  against  for 
non-payment  of  church-rates,  except  by  the 
churchwardens  of  the  parish  of  Walsall  in  their 
corporate  capacity,  or  by  the  churchwardens  of 
that  portion  of  it,  called  the  foreign,  and  that  the 
promoters  ought  to  have  been  so  described  in  the 
citation. 

The  Judge  below  dismissed  the  defendant  with 
costs,  and  the  churchwardens  thereupon  appealed 
to  this  Court. 

The  King^s  Advocate  and  PhilUmore  for  Keeling. 

Addams  contra. 

Judgment. 

Sir  John  Nicholl. 
The  only  question  is,  whether  James  and  Stan- 
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ley  are  churchwardens  of  the  whole  foreign.     I       1831. 
am  at  a  loss  to  understand  how  they  are  not,  be-  TaiHixr  t«em. 
cause  both  they  and   their  predecessors  having     *ih  Session. 
always  acted  for  the  whole  foreign,  the  mere  fact     jamu  4mi> 
that  they  were  sworn  in   and  described  as  the      S'^"'' 
Churchwardens  of  Bloxwich  (where  the  chapel  of      Kmlwo. 
the  foreign  is)  cannot  restrict  their  office.     I  must 
concur  in  the  remark  made  by  Counsel,  that  the 
objection  is  most  frivolous,  and  raised  apparently 
to  harass  the  parish  and  defeat  a  lawful  demand. 

It  is  said  that  the  party  was  anxious  to  try  the 
right, — but  there  is  no  right  to  try.  The  whole  de- 
fence  is  an  unfounded  objection — a  mere  reliance 
on  the  want  of  a  full  description,  the  churchwar- 
dens being  only  described  as  churchwardens  of 
Bloxwich  instead  of  the  foreign  of  Walsall.  The 
description  is  quite  sufficient  in  a  civil  suit,  where 
such  extreme  formality  is  not  required  (a).  It  is  not 
like  the  case  of  a  misnomer  of  a  defendant  when 
there  may  be  some  just  ground  for  resistance,  be- 
cause in  that  case  there  would  be  no  sufficient 
constat  that  the  party  cited  was  the  proper  party. 
I  must  repeat,  that  the  present  is  altogether  a  fri* 
volous  and  vexatious  opposition.  I  reverse  the 
sentence  and  condemn  the  Respondent  in  the 
costs  in  both  Courts. 

(a)  Even  in  a  penal  action,  if  a  parish  is  styled  by  its  popular 
and  well-known  name  it  is  sufficient.  Williams  y.  Burgess>  3 
Taunt.  127.  See  also  Burbidge  y.  Jakes,  1  B.  and  P.  225. 
Kirtland  v.  Pounsett,  1  Taunt.  570.  Steel  v.  Smith,  i  B.  and 
A.  94.,  and  9  O.  IV.  c.  15. 
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THE  OFFICE  OF  THE  JUDGE  PROMOTED  BY 

BLISS  y«  WOODS. 


1831.  By  Letters  of  Request. 


TftlVITT  TsRlf , 

By-Day. 

A  Clerk  cannot,  This  wos  a  suit  brought  by  the  Rev.  George 
a^iv.  V78. 1  Bliss,  Incumbent  of  the  parish  of  Funtiugton,  Sus- 
?ut**^n!^*^  sex,  against  the  Rev.  George  Woods  of  Sennicots 
theincumbentof  in  the  samc  parish,  touching  and  concerning  his 
n^i^e^t^  '  souPs  health,  &c.  &c.  and  more  especially  '^  for 
^^*^d^  publicly  reading  prayers,  preaching,  administering 
"  '  unSf  thi  *^®  Holy  Sacraments,  and  performing  other  eccle- 
light  of  nomina-  siastical  duties  and  divine  ceremonies  of  the  Church 
under  teal  been  of  England  in  a  ccrtaiu  building  (howsoever  con- 
cSIS^bTin  secrated)  newly  erected,  and  never  before  used 
theEndower.     f^j.  ^^  Celebration  of  divine  service,  situate  at 

Sennicots  aforesaid,  under  colour  of  acertain  licence 
as  pretended  from  the  Bishop  of  Chichester,  by 
him  the  said  G.  Woods  unlawfully  obtained." 

The  first  article  pleaded,— that  by  the  laws  and 
constitutions  ecclesiastical  the  right  of  patronage 
to  a  chapel  of  ease  is,  in  default  of  other  lawful 
patron,  in  the  Incumbent  of  the  mother  church ; 
and  that  no  minister  of  the  church  can  lawfully 
officiate  therein  without  being  nominated  by  such 
Incumbent,  or  such  other  person  having  the  right 
of  nomination,  to  the  Diocesan  for  his  licence, 
and  without  such  licence  thereupon  first  duly  had } 
and  that  a  minister  officiating  within  any  parish 
"  not  being  duly  licensed  thereto  by  the  Diocesan, 
contrary  to.  the  injunctions  or  without  the  leave 
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and  consent  of  the  Incumbent  of  such  parish,  is  ^831. 

liable  for  so  doing  to  ecclesiastical  censures,"  Taiwrr  tirm, 

2.  That  Bliss  was  a  minister  in  holy  orders,  By-Di^r. 
and   having  been  nominated  by  the   Dean   and  bum 
Chapter  of  Chichester  to  the  perpetual  curacy  of  woom. 
Funtington  was  duly  licensed  and  admitted  there- 
to, and  now  is  Incumbent  of  the  perpetual  curacy 

of  tlie  said  parish. 

3.  Exhibited  his  licence. 

4.  That  in  1829  the  chapel  in  question  was 
built  and  fitted  up,  and  on  the  Srd  of  December 
1829  was  (howsoever)  consecrated  as  a  chapel  of 
ease  to  Funtington. 

5.  That  from  the  time  of  such  consecration, 
and  up  to  the  time  of  the  Citation,  Woods  officiated 
therein  under  a  pretended  licence  from  the  Dio- 
cesan^  *<  unlawfully  obtained^  without  being  no- 
minated thereto  by  Bliss,  or  any  other  person 
having  by  law  the  right  of  nomination  thereto," 
on  all  the  Sundays  in  December  1829^  in  1830, 
and  in  January  and  February,  1831,  ^'contrary 
to  the  injunctions  and  without  the  leave  and  con- 
sent of  Bliss.'' 

The  6th^  y^hy  and  8th  were  formal  articles. 

On  the  4th  Session  of  Easter  term,  these  ar- 
ticles came  on  to  be  debated. 

The  King's  Advocate  in  objection. 

Though  the  nomination  is  primd  facie  in  the  In- 
cumbent, yet  this  chapel  was  built  under  7  and  8 
Geo.  IV.  c.  7^*  However  the  most  convenient 
course  would  be  for  the  Court  to  suspend  the  ad- 
mission of  the  articles  till  a  responsive  allegation 
is  brought  in.     The  suit  is  to  try  a  civil  right,  and 

K  K  2 
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1831.  that  cannot  be  tried  on  the  admission  of  the  ar- 

TwNiTY  Tekm  tides,  because  all  the  facts  are  not  before  the  Court 

By-Day. 


Bliss  Per  Curtam. 

w^^  How  can  1  suspend  the  articles  ?     Mr.  Woods 

may  immediately  give  in  an  allegation  loco  re- 
sponsi.  There  is  no  additional  convenience  in 
going  out  of  the  usual  course. 

The  Court  finally  admitted  the  articles  on  the 
understanding  that  no  witnesses  should  be  exa- 
mined for  the  present,  and  that  a  responsive  alle- 
gation should  be  brought  in. 

The  first  article  of  this  responsive  allegation 
pleaded  the  7  and  8  Geo.  IV.  c,  72.  s.  3.  {a) 

2.  That  Mr.  Baker,  at  his  own  expense  and 
with  the  sanction  and  approbation  of  the  Bishop, 
and  with  the  knowledge  and  privity  of  Bliss,  built 
the  chapel,  and  endowed  it  to  the  satisfaction  of 
the  Commissioners,  with  a  permanent  provision ; 
and  by  the  deed  of  endowment,  dated  12th  No- 
vember, 1829,  (previously  approved  by  the  said 
Commissioners,)  the  chapel,  &c.,  and  the  stock  in 
the  public  funds  for  the  endowment,  were  vested 

(a)  ^'  And  be  it  further  enacted.  That  when  any  person  or 
persons  shall^  to  the  satisfaction  of  the  said  Commissioners,  en- 
dow any  chapel  built  or  hereafter  to  be  built  by  such  person  or 
persons  with  some  permanent  provision  in  land  or  monies  in  the 
funds  exclusively,  or  in  addition  to  the  pew  rents  or  other  profits 
arising  from  the  said  chapel,  such  endowment  to  be  settled  as 
the  Commissioners  shall  direct,  it  shall  be  lawful  for  them  to 
declare  that  tlie  right  of  nominating  a  minister  to  the  said 
chapel  shall  for  ever  thereafter  be  in  the  person  or  persons  build- 
ing and  endowing  the  said  chapel,  h]s>  her,  or  their  heirs  and 
assigns,  or  in  such  person  or  persons  as  he,  she,  or  they  shall 
appoint,  and  notwithstanding  no  compensation  or  endowment 
may  be  made  to  or  for  the  benefit  of  the  minister  of  the  church 
of  the  parish  within  which  such  chapel  shall  be  built." 
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in  the  Bishop,  Dean,  and  Archdeacon  of  Chiches-       1831. 
ter,  and  in  Baker,  his  heirs  and  assigns,  on  the  twnitt  Term, 
several  trusts,  &c.  therein   mentioned:    that  on       By-Day. 
29th  August,  1829>  the  Commissioners,  being  sa-        Buss 
tisfied  with  the  endowment,  through  their  secre-      wtom. 
tary,  intimated  their  readiness  to  declare  the  right 
of  nomination  to  be  in  Baker,  his  heirs,  &c.,  upon 
certain  conditions,  which  were  immediately  com- 
plied with. 

3.  That  on  3d  December,  the  Bishop  having 
previously  apprized  Bliss  of  his  intention,  conse- 
crated the  chapel :  that  on  5th,  Baker  nominated 
Woods,  and  on  19th,  the  Bishop  granted  him  his 
licence;  that  Bliss  offered  no  objection  to  such 
consecration,  nomination,  or  licence ;  that  Woods 
paid  over  all  the  sacrament  money  to  Bliss,  who 
received  it  with  a  knowledge  that  it  had  been 
collected  in  the  chapel. 

4.  Exhibited  the  nomination  and  licence. 

5.  That  in  order  formally  to  declare  the  right 
of  nomination,  the  Commissioners,  on  7th  January, 
1830,  transmitted  for  Baker's  approbation  a  draft 
deed  of  declaration,  which  had  been  previously 
prepared  under  their  directions ;  and  the  same 
was  returned  approved  by  him :  that  the  Commis- 
sioners postponed  from  time  to  time  affixing  their 
common  seal  to  such  deed,  being  desirous  that  the 
same  should  be  delayed  until  an  explanatory  sta- 
tute had  been  obtained :  that  accordingly  a  bill 
was  brought  in  in  10  G.  IV.,  but  the  dissolution  of 
parliament  stopped  further  proceedings:  that  in 
the  first  session  of  1  W.  IV.  a  bill  passed  the  House 
of  Lords,  and  Parliament  was  again  dissolved. 

6.  That  since  the  institution  of  tliis  suit,  the 
Commissioners'  common  seal  was  affixed  to  this 
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1831.       deed  dated  10th  May,  1831,  and  declaring  the 
Tkinitt  Tkiii£,  right  of  nomination  to  be  in  Baker. 

By-Day.         rjr^  That  subscqucnt  thereto  Baker  aglin  nomi^ 
Bum        nated,  and  the  Bishop  again  (^th  May,  1831) 
vtmdb.      licensed  Woods. 

8.  Exhibited  a  copy  of  the  deed  of  nomination, 
and  the  second  licence. 

On  the  third  session  a  further  allegation  on  be« 
half  of  Mr.  Bliss  was  brought  in :  it  pleaded : 

1.  That,  though  the  chapel  was  erected  with 
the  privity  of  Bliss,  he  from  the  first  at  all  times 
expressed  his  unqualified  dissent  to  its  erection 
and  use,  unless  it  should  be  under  the  entire  con- 
trol of  himself,  as  Incumbent  of  the  parish,  who 
by  himself  or  his  curate  would  oflSciate  therein^ 
and  invariably  refused  that  any  person  should  of* 
ficiate  except  on  his  nomination :  and  it  exhibited 
copies  of  three  letters  from  Bliss  to  Baker  (marked 
A.  B.  CO 

2.  That  though  the  Bishop  did  apprize  Bliss  of 
his  intention  to  consecrate,  yet  he  verbally  bb^ 
sured  him  that  he  was  authorized  so  to  do  by  the 
Commissioners,  by  whom  it  was  then  asserted  that 
all  had  been  settled  relative  to  the  said  chapel : 
that  Bliss,  thereby  misled  and  erroneously  con*- 
ceiving  thereon  that  his  right  as  Incumbent  of  the 
parish  in  respect  to  the  chapel  had  wholly  deter^ 
mined,  offered  no  objection  to  the  consecration 
nor  to  Wood's  licence  on  the  nomination  of  Baker ; 
but  that  as  soon  as  he  was  more  correctly  inform- 
ed that  all  had  not  been  settled,  and  that  the 
Commissioners  had  neither  in  fact  declared,  nor 
could  by  law  declare,  the  right  of  nomination  to  be 
in  Baker,  the  Incumbent  avowed  his  determina- 
tion to  seek  redress,  if  not  otherwise  conceded,  in 
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the    ecclesiastical  court;  and  exhibited  a  letter  1831. 

(D)  from  the  Bishop,  and  one  (E)  from  the  Com-  ts^^^^TtImm, 

missioners*  secretary  (a).  By-D^. 

3.  That  Bliss  consented  to  receive  the  sacra*  Bum 

(a)  The  letters  referred  to  in  Mr.  Bliss'  allegation  were  to  Woout, 
the  following  effect : — 


(A)  January  2,   1826. — Though  Baker's  communication  of  Mr.  Bliaito 
yesterday  appeared  rather  an  act  of  courtesy  than  as  reporting 

the  progress  of  any  measures  to  effect  the  project  he  had  in  view, 
he  lost  no  time  in  replying.  After  regretting  that  many  were 
at  a  distance  from  churchy  he  stated  that  the  proposed  remedy 
was  so  very  partial  as  not  to  be  put  in  competition  with  the  evils 
which  might  result  from  its  adoption^  particularly  as  the  resi- 
dents of  Sennicots  had  every  facility  of  conveyance :  but  inde- 
pendent of  this,  the  5  Qeo.  IV.  c  103.,  requiring  that  twelve 
householders  should  certify  to  the  Bishop  that  there  was  not 
church  accommodation  for  one-fourth  of  the  parishioners,  seemed 
to  militate  in  letter  and  spirit  against  the  projected  erection^ 
and  was  so  inapplicable  to  Funtington  as  to  offer  a  legal  impedi- 
ment :  that  the  legislature  seemed  not  to  contemplate  the  con- 
venience of  inhabitants,  but  aware  that  an  unnecessary  division 
of  a  parish  would  be  a  disruption  of  that  union  which  ought  to 
subsist  between  the  authorized  minister  and  his  people,  only 
provided  for  cases  of  absolute  necessity,  where  the  want  of  ac- 
commodation in  the  parish  church  was  so  notorious  as  to  render 
it  a  paramount  duty  to  afford  more.  He  wished  some  remedy 
could  be  devised  which  had  not  its  concomitant  evils ;  as  for 
himself,  he  declined  no  labour  which  his  parishioners  might 
dioose  to  impose  upon  him  to  meet  their  spiritual  wants*  The 
introduction  of  a  second  service  on  the  Sunday  had,  in  some 
measure,  lessened  the  evil.  The  letter  concluded  with  a  compli- 
ment to  the  liberality  of  Mr.  Baker's  project. 

(B)  April,  1826. — After  stating  he  had  called  several  times  From  Mr.Bllu 
upon  the  Bishop  by  his  desire  without  finding  him  at  home,  and  ^       Baker, 
his  wish  to  remedy  the  inconvenience  that  Mr.  Baker's  fomily 

and  others  had  sustained,  he  suggested  that  as  one  of  the  ser- 
vices of  Funtington  was  a  gratuitous  service,  and  therefore  trans- 
ferable at  pleasure  to  any  part  of  the  pari  A ;  and  as  his  object 
in  instituting  it  was  the  accommodation  of  his  parishioners^ 
there  could  be  no  impropriety  in  adopting  that  course  which 
would  best  secure  the  original  design:  if,  therefore.  Baker 
thought  it  expedient  to  proceed  in  the  erection  of  the  projected 
chapel,  he  (Bliss)  would  gladly  take  the  gratuitous  discharge  of 
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1831.       ment  money  as  alms  collected  in  his  parish  for  the 

Tainrt  T.WI,  P^^^ }  ^^^  informed  Woods  distinctly  that  such 

By-Day.      act  WBS  no  compromisc  of  the  Incumbent's  rights; 

Bliss        for  that  hc  altogether  denied  the  legality  of  the 

nomination  and  licence. 

4.  That  the  whole  population  of  Funtington 


V, 

Woods. 


its  duties,  and  serve  it  alternately  with  the  church  :  this  would 
prevent  the  tax  of  endowment,  and  only  required  the  concur- 
rence of  the  patrons  to  render  his  voluntary  act  binding  upon 
his  successors. 
From  Mr.BUss  (C)  April,  1826.^ — To  meet  Baker's  wish  not  to  incommode 
to  Mr.  Baker,      ^y^e  parishioners  in  general  by  a  transfer  of  the  second  service, 

he  (Bliss),  though  he  did  not  think  any  one  would  complain, 
would  most  gladly  embark  in  a  third  duty,  opening  the  church 
on  the  Sunday  evening  as  was  the  practice  in  the  neighbouring 
village.  He  felt  it  incumbent  upon  him  to  be  candid  as  to  any 
delegation  of  the  ministerial  duty  of  the  parish  :  Providence  had 
allotted  to  him  a  sphere  of  clerical  occupation,  and  he  should  be 
doing  violence  to  his  conscience  by  conceding,  by  any  act  of  his  own, 
the  spiritual  direction  of  any  part,  and  thus  voluntarily  putting 
such  direction  out  of  his  own  control :  he  had  made  himself 
responsible  fur  the  charge,  and  felt  that  no  dispensation  of  man 
could  release  him  from  his  obligation,  whilst  he  had  health  and 
strength  for  the  duties  connected  with  them.  Could  he  con- 
scientiously resign  any  part  of  the  charge  to  any  independent 
control,  he  should  be  truly  gratified  in  complying  with  Baker's 
proposition ;  but  as  his  sense  of  duty  imposed  a  restraint  upon 
him,  he  trusted  Baker  would  feel  satisfied  with  the  expedient 
suggested,  as  it  met  the  object  Baker  had  stated  himself  to  have 
in  view. 

From  the  Bishop       (D)  16th  March,  1830 As  he  wished  to  avoid  all  discus- 

o  mr.     iss.       ^.^^  ^^  ^  matter  about  which  they  differed  so  entirely,  viz.- the 
consecration,  he  declined  any  further  correspondence  on  the  sub- 
ject :  he  had  acted  under  the  authority  of  the  Commissioners, 
and  was  perfectly  satisfied  that  in  what  he  had  done,  he  was  au- 
thorized. 
From  Commis-        (Ej  From  the  Commissioners'  Secretary  to  Mr.  Bliss,  20th 
tory^toMr.**"      February,  1830.— He  had  laid  before  the  board  a  letter  from 
Blisr.  Bliss,  and  acquainted  him  that  the  formal  proceedings  of  the 

board  must  be  postponed  till  their  powers  had  been  more  defined 
by  parliament ;  but  that  the  board  saw  no  reason  to  alter  the 
opinion  heretofore  expressed  upon  tlie  subject. 
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exceeds  not  800,  of  all  ages  and  both  sexes :  that       ^831* 
there  is  church-room  for  600  at  one  and  the 'same  tmnity  tirm, 
time }  and  that  no  part  of  the  parish  is  four  miles      ^j^Day. 
from  the  Church.  Bun 


On  the  4th  Session  of  Trinity  Term,  the  two  al- 
legations came  on  to  be  debated. 

Addams  and  Nicholl  in  objection. 

The  charge  laid  in  the  articles  is  almost  ad- 
mitted by  the  allegation  of  the  defendant,  which 
denies  neither  facts  nor  law.  The  substance 
of  the  Sd  and  3d  article  is,  that  on  the  29th 
August  1829,  the  Commissioners  intimated  their 
readiness  to  declare  the  right  of  nomination,  but, 
though  they  did  not  in  fact  declare  it  till  after 
the  articles  in  this  case  were  admitted,  on  the 
3d  December,  1829,  the  Bishop  consecrated  the 
chapel,  and  on  the  19th  licensed  Mr.  Woods  on  the 
nomination  of  Mr.  Baker:  and  it  isaverred  that  both 
these  acts,  as  well  as  the  erection  of  the  chapel,  took 
place  with  the  knowledge  and  privity  of  Bliss.  But 
the  correspondence  completely  proves  that  Mr.  Bliss 
was  always  dissenting,  though  for  a  time  he  sub- 
mitted in  silence  from  an  erroneous  notion  ( which 
he  entertained  in  common  with,  and  in  some  degree, 
received  from  his  Diocesan)  of  the  powers  and  of 
the  acts  of  the  Commissioners  under  7  and  8  Geo. 
IV.  c.  72*  passed  while  the  discussion  relative  to 
this  chapel  was  going  on.  Nothhig,  however, 
short  of  absolute  consent  would  in  such  a  case 
estop  Mr.  Bliss.  Any  appearance  of  acquiescence, 
proceeding,  as  it  did,  from  misinformation,  would 
want  the  essence  of  all  consent — intention.  The 
validity  of  that  consecration  and  licence  must 
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1831.       depend  on  the  question,  whether  Baker  had  a  legal 

Tmnitt  Tk»ii,  J'Jght  to  nominate ;  we  impute  no  blame  to  the 

By-Day.      Bishop,  because  if  he  acted  illegally  he  so  acted 

Blus        under  a  misconception   of  the  law  and  of  hi» 

w<^D«.       duties. 

The  5th,  6th,  and  7th  articles  are  singular 
enough,  considering  this  is  a  defensive  allegation  ; 
for  they  state,  that  the  Commissioners  postponed 
the  execution  of  the  deed  of  nomination  from  a 
doubt  as  to  their  powers ;  that  two  explanatory 
acts  were  brought  in,  but  did  not  pass,  and  that 
since  the  institution  of  this  suit  the  seal  was  af- 
fixed, and  a  new  nomination  and  licence  executed, 
thus  virtually  admitting  that  the  case  is  not  brought 
within  the  provision  of  7  and  8  Geo.  IV.,  and  that 
the  authorities  under  which  Woods  officiated  at 
the  times  laid  in  the  articles^  were  invalid,  inas- 
much as,  according  to  their  own  shewing,  it  wa» 
not  till  after  the  institution  of  this  suit,  that  the 
right  of  nomination  was  legally  (if  ever  it  was 
legally)  given  to  Baker.  They  plead  a  sort  of 
incipient  consent ;  but  even  supposing  the  act  of 
parliament  did  not  require  a  formal  deed,  as  by 
implication  we  contend  it  does,  the  Commissioners, 
being  a  corporation,  could  only  express  such  in- 
tention by  an  instrument  under  their  common  seal. 
1  Bi.  Com.  475.  These  three  articles,  then, 
amount,  in  effect,  to  an  affirmative  issue  i  and  as 
far  as  respects  the  issue  of  the  present  suit,  the 
defendant  is  out  of  Court. 

But  since  the  7  and  8  Geo.  IV.  c.  72.  has  been 
pleaded  in  defence,  and  since  the  necessity  of  an- 
other suit  maybe  prevented  by  the  expression  of  the 
Court's  opinion  as  to  its  construction,  we  will  pro- 
ceed to  inquire  whether,  if  the  deed  had  been  sealed 
prior  to  Woods'  officiating,  he  would  have  been  pro- 
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tected  by  that  statute  j  or,  in  other  words,  whe-  1831. 
ther  that  statute  saying  nothing  in  extension  or  Tmiwrr  Ttu^ 
limitation  of  the  powers  previously  existing  as  to  ^^^' 
the  building  of  chapels  by  individuals  or  otherwise^  bum 
authorized  the  Commissioners  to  declare  the  right  wmds. 
of  nomination  to  be  in  the  endower,  without  con- 
sideration of  the  mode  in  which  the  chapel  was 
built;  and  whether,  if  they  issued  such  a  declara* 
tion,  the  nominee  of  the  endower  had  a  right  to 
officiate  therein  without  consent  of  the  Incum- 
bent of  the  mother  church  ?  The  title  and  pre- 
amble of  7  ^nd  8  Geo.  IV.  show  that  this  statute  is 
to  be  taken  in  conjunction  with  the  former  act8« 
What  then  is  necessary  to  the  legal  building  of  a 
chapel,  meaning  thereby  not  merely  the  construc- 
tion of  the  fabric,  but  the  erection  of  an  edifice 
clothed  with  all  the  legal  characters  of  a  chapel  ? 
The  consent  of  the  Patron,  Incumbent,  and  Or- 
dinary, and  a  compensation  for  future  Incumbents 
under  the  common  law :  Dixon  v.  Kershaw ;  S 
Ambler,  231  j  Farnworth  v.  Bishop  of  Chester^,  4 
B.  &  C.  555.  Here  no  consent  of  the  Incumbent 
was  given.  The  chapel  then  was  not  legally  built 
under  the  common  law.  Do,  then,  the  church- 
building  acts  legalize  its  erection  ?  The  first  act  is 
58  Geo.  III.  c.  45,  "for  building  additional  churches 
in  populous  places ;"  the  preamble  points  to,  and 
the  enacting  part,  particularly  ss.  13  and  15,  pro* 
vide  for  the  same  object :  the  act  then  enables  the 
Commissioners  to  procure  additional  accommoda- 
tion in  regard  to  parishes  of  4000  inhabitants, 
with  accommodation  for  not  more  than  one  fourth 
in  the  churches  or  chapels  therein,  or  1000  re- 
sident above  four  miles  from  any  such  church 
or  chapel.  The  titles  and  preambles  of  59  Geo. 
III.  c.  134 ;  3  Geo.  IV.  c.  72.  «how  that  the 
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1831.  objects  of  those  acts  are  also  limited  to  such 
Tmnn  Tut-,  par'shes :  the  provisions  then  are  quite  inapplica- 
By-D.y.  ble  to  the  circumstances  of  Funtington,  where  the 
Bun  population  is  only  800,  church-room  for  three- 
fourths,  and  no  one  resident  four  miles  from  the 
parish  church. 

The  title  and  preamble  of  5  G.  IV,  c.  103.  are 
to  the  same  effect :  but  ss.  S  and  9  depart  in  some 
degree  from  the  principle;  for,  without  reference 
to  population,  by  s.  5,  if  twelve  householders 
certify  to  the  Bishop,  in  writing,  that  there  is  not 
church  accommodation  for  one-fourth  of  the  in- 
habitants, and  that  they  are  willing  by  private 
subscription  to  erect  or  purchase  a  chapel,  and  to 
provide  out  of  the  pew  rents  a  competent  stipend ; 
and  by  s.  9,  if  any  member  of  the  church  of  Eng- 
land shall  subscribe  at  least  half  jointly  with  the 
parishioners,  who  may  be  willing  to  raise  the  rest 
by  rate,  the  Bishop  may,  if  he  think  flt,  consent 
after  certain  particulars  are  stated  to  him  as  to 
the  number  of  free  seats,  a  provision  out  of  the 
pew  rents  for  the  preacher,  for  the  other  ex- 
penses of  divine  service,  and  the  maintenance 
of  the  chapel :  but  no  pew  rents  shall  be  taken  nor 
service  performed  till  the  chapel  is  consecrated. 
These  sections  still  only  apply  to  parishes  where 
there  is  an  extreme  want  of  accommodation, 
evidenced  in  one  case  by  the  certificate  to  that 
effect,  and  in  the  other  by  the  inhabitants  being 
willing  to  contribute  part  out  of  the  rates. 

Still  the  parish  of  Funtington  does  not  come 
within  either  case  provided  for  by  this  act  There 
is  not  want  of  accommodation  for  one-fourth  of 
the  inhabitants ;  nor,  on  the  other  hand,  was  the 
chapel  built  partly,  out  of  the  rates.  So  that  the 
church  building  acts,  prior  to  7  and  8  Geo.  IV. 
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c.  72,  are  not  applicable  to  this  chapel.      The       1831. 
legality  or  illegality  of  the  building,  of  the  con-  TwHrrr  tkm«, 
secration,  nomination,  licence,  and  officiating  sub-      By-^y- 
sequent  to  the  sealing  of  the  deed  depends  then        bum 
on  the  construction  to  be  put  on  the  7  and  8  G.       wwot. 
IV.     But  though  the  previous  acts  may  not  apply 
to  this  case,  they  may  aid  in  the  construction  to 
be  put  on  7  and  8  G.  IV.  by  shewing  the  prin- 
ciples on  which,  and  the  spirit  in  which  the  legis- 
lature proceeded.     All  the  early  church-building 
acts  up  to  5  G.  IV.  c.  103,  had  been  cautious  of 
invading  the  rights  of  Incumbents,  Patrons,  and 
Ordinaries:    they  reserve  to    the    existing    In- 
cumbent the  right  of  nominating  in  all  cases  with- 
out exception,  and  to  future  Incumbents,  in  all 
cases  where  there  is  not  an  entire  division  of  the 
cure  into  two  distinct  parishes  and  districts  after 
the  existing  incumbency ;  in  which  latter  case  the 
patronage,  with  one  single  exception,  (8  G.  IV. 
c.  72.  s.  31.)  is  given  to  the  patron  of  the  mother 
church.     The  5  G.  IV.  c.  103.  ss.  5.  et  seq.  does 
seem  in   some  degree  to  relax  this  principle — 
though,   afler  giving  the  Bishop  a  power  which 
he  did  not  before  legally  possess  of  consenting  to 
the  building,  or  of  consecrating  the  chapel  without 
other  endowments  than  p6w  rents,  it  does  not  al- 
together overlook  that  the  consents  of  the  In- 
cumbent and  Patron  were  previously  necessary  to 
the  building  and  consecration  of  the  chapel,  since 
s.  1 1  provides,  that  the  parties  when  they  make 
application  for  the  Bishop's  consent  are  to  give 
notice  in  writing  to  the  Patron  and  Incumbent, 
and  the  Bishop  shall  not  signify  his  consent  within 
three  months  of  the  time  that  such  notice  has  been 
given.     After  it  has  been  so  strongly  held  by  dif- 
ferent courts,  and  the  former  statutes  have  so 
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1831.  carefully  maintained  the  principle  inviolate,  that 
TumrTsuf,  ^^  PatTon  and  Incumbent  must  be  consenting 
%-P*y-  parties  to  all  arrangements  which  interfere  with 
Bum  their  rights,  some  doubt  may  be  entertained 
Woop$.  whether  the  Legislature,  by  these  general  words, 
meant  to  dispense  with  the  necessity  of  such  con- 
sents, or  only  to  provide  that  if,  within  three 
months,  the  parties  did  not  express  their  dissent, 
they  should  be  held  to  have  consented.  How- 
ever, assuming  that  it  is  meant  hereby  to  give  the 
Bishop  the  right,  after  bearing  any  objections 
fi*om  the  Patron  and  Incumbent,  to  determine 
whether  he  shall  notwithstanding  proceed,  it  is 
only  under  very  special  circumstances,  which  do 
not  apply  to  the  present  case,  that  the  Bishop 
after  this  notice  has  the  power  to  declare  the 
right  of  nomination  for  two  turns  to  be  in  the  in- 
dividuals so  purchasing  or  building :  but  by  s.  9, 
if  the  chapel  is  built  partly  by  rates,  the  Incumbent 
of  the  parish  shall  have  the  right  of  nomination 
from  the  commencement,  except  if  it  be  made  a 
distinct  church  the  original  patron  shall  have  that 
right 

These  rights  of  Patrons  and  Incumbents  having 
been  thus  carefully  preserved,  can  the  7  and  8 
G»  IV.  c.  72  intend  at  once  to  destroy  them? 
The  enactment  to  work  such  an  effect  must,  we 
contend,  be  so  clear  as  to  admit  of  no  other  con- 
atruction.  Is  such  the  case  ?  We  contend,  not ; 
but  that  the  object  of  that  statute  was  two  fold. 
Ist.  Upon  a  composition  between  the  Patron, 
Bishop,  and  Incumbent  to  legalize  in  any  parish 
the  consecration  of  a  chapel  with  an  endow* 
meat  not  in  land,  such  endowments  not  before 
being  legal  save  in  particular  parishes  under  the 
special  provisions  of  5  G;  IV.  c.  103.  ss.  5.  et  seq. 
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Hdly.  When  the  chapel  was  legally  built,  either  1831. 
with  the  consents  required  by  the  general  law  or  TwMnrTiMi^ 
under  5  G.  IV.  c.  103.  and  thus  endowed,  to  ^y-^^y* 
permit  the  perpetual  nomination  to  be  given  to  a  Blub 
person  other  than  the  Incumbent  of  the  mother  w^ 
church  without  compensation  to  future  Incum- 
bents ;  that  is,  when  the  chapel  was  permanently 
endowed  with  lands  or  money  in  the  funds,  and 
not  merely  with  pew  rents,  to  the  satisfaction  of  the 
church-commissioners,  they  are  allowed,  in  con- 
junction with  the  Bishop,  Patron,  and  Incumbent 
to  do,  without  compensation  for  future  Incumbents, 
what  those  three  individuals  might  have  done  with 
that  compensation ;  or  in  the  cases  provided  for  by 
5  G.  IV.,  the  Commissioners  might  do  perpetually 
what  the  Bishop  could  have  only  done  for  two 
turns ;  but  it  does  not  give  any  additional  power 
to  individuals  to,  build.  As  in  this  case  the 
chapel  was  not  legally  built  under  the  statutes, 
its  legality  must  depend  solely  on  the  alteration 
made  in  the  general  law  by  7  and  8  G.  IV.  which, 
dispensing  in  word  with  the  necessity  of  a  com- 
pensation to  future  Incumbents,  must  be  held  to 
ratify  and  confirm  the  necessity  of  the  joint  con- 
sents. *^  Ejepressio  unius  exclusio  est  alterius^** 
it  in  fact  substitutes  the  approval  of  the  Com- 
missioners for  that  compensation;  but  it  leaves 
the  matter  of  the  consents  required  as  it  stood  at 
common  ^  law.  But,  supposing  that  the  church 
building  Commissioners  had,  without  any  previous 
enquiry,  authority  to  declare  the  right  of  nomi- 
nation to  be  in  the  endower,  does  it  follow  tliat 
the  nominee  has  the  right  to  officiate  without 
the  consent  of  the  Incumbent  of  the  mother 
church  ?  The  Incumbent  having,  by  the  general 
law,  the  exclusive  cure  of  souls  in  the  parish, 
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1831.  no  Minister  of  the  Church  of  England,  licensed 
Tkinity  TKMf,  ^^  unlicensed,  can,  in  a  consecrated  or  unconse- 
By-Day.  crated  chapel  open  for  public  worship,  officiate 
Buss  without  the  Incumbent's  consent,  Carr  v.  Marsh, 
WwDs.  2  l*hill.  198.  Farn worth  v.  Bishop  of  Chester, 
4  B.  and  C.  569.  Duke  of  Portland  v.  Bing- 
ham, (on  final  admission  of  articles  before  the 
Delegates,)  1  Consist  Rep.  l69,  in  notis.  This 
consent,  then,  is  independent  of  the  right  of  nomi- 
nation, for  in  the  lastcase  the  chapel  was  proprietary, 
and  the  right  of  nomination  was  never  pretended 
to  be  in  the  Duke  of  Portland  or  the  perpetual 
curate.  The  Incumbent  has  the  right  to  refuse  his 
pulpit  to  lecturers,  endowed  or  unendowed,  where 
the  right  of  election  is  in  the  vestry,  or  in  trustees. 
Turton  v.  Reignolds,  12  Mod.  483.  King  v.  Bishop 
of  Exeter,  2  East,  46f2.  There  can  be  no  difference 
between  the  use  of  a  pulpit  in  a  church  and  of  a 
chapel ;  for  the  principle  is,  that  the  whole  cure  of 
souls,  being  in  the  Incumbent,  he  has  a  right  to 
see  that  no  improper  doctrine  is  preached  in  his 
parish,  per  Bayley,  J.,  4  B.  and  C,  570.  There 
appears  no  distinction  between  an  endowed  lecture- 
ship and  a  newly  endowed  chappl ;  if  in  one  case 
the  will  of  the  founder  gives  the  nomination  to 
one  set  of  persons,  and  the  law  the  right  of  consent 
to  another,  there  seems  to  be  no  reason  why  in 
the  other  case,  the  right  of  nomination  being 
taken  from  the  Incumbent  by  statute,  his  right  of 
consent  should  not  remain.  Might  not,  under  a 
composition,  the  right  of  nomination  be  given 
expressly  subject  to  the  consent  of  the  Incumbent 
for  the  time  being  to  every  new  appointment? 
and  would  not  this  be  the  effect  of  a  statute 
affirmatively  placing  the  right  of  nomination  else- 
where ?    The  statute  in  short  does  not  allow  duty 
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to  be  performed  in  the  parish  without  the  In*       1831. 
cumbent's  consent,  any  more  than  it  does  in  the  twmitt  Tmmm, 
diocese  without  the  Bishop's  licence.  By-Day. 

The  mischiefs  to  be  let  in  by  the  construction  for  Bum 
which  Mr.  Woods  must  contend  are  manifest.  The 
Commissioners  would  be  bound,  without  further 
inquiry  than  as  to  the  sufficiency  of  the  endow- 
ment, to  declare  the  right  of  nomination  :  the  In- 
cumbent would  still  have  the  cure  of  souls  of  the 
whole  parish,  and  of  every  part  of  it ;  (for  the 
Commissioners  have  no  power  to  carve  out  for  the 
minister  of  this  new  chapel  a  particular  district ;) 
while  doctrines  at  variance  with  those  inculcated 
by  the  regular  pastor  might  be  delivered  in  this 
chapel  without  his  control.  Schisms,  heart-burn- 
ings, and  animosities  would  be  the  result,  and  in- 
finite mischief  accrue  to  the  interests  of  the  Church 
and  of  religion.  If,  then,  the  construction  of  this 
act  admits  of  any  doubt,  if,  by  interpreting  it 
one  way,  such  a  sweeping  change  in  the  discipline 
of  the  Church,  hitherto  carefully  preserved,  will 
be  effected,  while  by  another,  at  least  equally  ob* 
vious,  a  more  limited  and  reasonable  operation  can 
be  given,  the  Court  will  lean  to  that  cohstruo 
tion,  which,  by  supporting  the  general  policy  of 
the  law,  preserves  to  the  Incumbent  the  exclusive 
control  of  the  spiritus^l  concerns  of  his  parish. 

The  King^s  Advocate  contr^^ 

There  b  no  admission  of  the  charges  of  the  ar- 
ticles in  the  allegation  of  the  defendant :  the  case 
is  brought  forward  to  obtain  a  knowledge  of  the 
law,  not  to  punish  Woods  if  he  has  acted  illegally. 

Per  Curiam. 
Will  the  opinion  of  the  Court  in  this  case  de^- 

VOL.  III.  L  L 
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1831.       cide  that  question,  or  can  the  Court  be  called 
TwrtTT  T.HI,  upon  to  pronounce  an  opinion  on  the  law,  unless 
'By-Dry-      the  facts  in  the  case  raise  it  ?     Here  are  matters 
Bun        alleged  afler  the  offence  charged  was  committed, 
w.^      and  is  the  Court  to  enter  upon  the  consideration 
of  them  on  this  ex  post  facto  declaration  and  li- 
cence ?    I  do  not  hold  myself  bound  to  decide 
upon  the  construction  of  the  act  of  parliament, 
which  is  admitted  to  be  doubtful,  and  to  explain 
which  a  bill  was  brought  in  and  passed  one  branch 
of  the  Legislature,  and  will  probably  be  reintro- 
duced.    The  Court  may  explain  the  act  one  way, 
and   the  Legislature   another :    I  will   hear  the 
whole  argument ;  but  do  not  thereby  bind  myself 
to  express  any  opinion  of  the  act. 

Argument  resumed. 
The  7  and  8  G.  IV.  c.  72.  reviewed  the  5  G. 

IV.  c.  103,  and  extended  the  remedy  to  cases 
not  witliin  that  act  I  admit  the  general  law, 
that  the  exclusive,  right  to  o£Bciate  is  in  the  In- 
cumbent i  but  the  question  is,  whether  under  7 
and  8  G.  IV.  the  general  law  is  not  varied.  Dixon 

V.  Kershaw  is  not  confirmed  to  its  full  extent  by 
Farnworth  v.  Bishop  of  Chester }  for  in  the  latter 
case  Lord  Tenterden  seems  to  be  of  opinion  that 
Lord  Nortbington  had  pushed  the  demand  of  a 
compensation  for  future  Incumbents  beyond  its 
proper  limits.  The  Legislature  certainly  meant 
to  provide  against  the  difficulties  thrown  in  the 
way  of  building  chapels  by  the  necessity  for  that 
compensation :  but,  as  we  contend,  it  also  pro> 
posed  to  go  much  further ;  and  looking  to  the  in- 
creased demand  for  church  accommodation  \  to 
the  inadequacy  of  the  means  hitherto  furnished  by 
-Parliament  to  provide  that  accommodation,  and 
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to  the  great  evils  thence  resulting  to  the  interests       ^®1« 
both  of  religion  and  of  the  Established  Church,  xmrnriaat^ 
they  were  of  opinion  that  it  was  necessary  to  af-      ^y-^^- 
ford  much  increased  encouragement  to  the  build-       bum 
ing  and  perpetual  endowment  of  chapels,  and       w^ 
therefore  to  make*  what  had  hitherto  been  con* 
sidered  by  the  general  law  as  the  rights  of  the 
Patron  and  Incumbent,  to  yield  to  the  urgent 
and  paramount  calls  for  increased  church-room. 
The  Court  must  remember  that  Parliament  had 
granted  large  sums  to  effect  this  purpose;  that 
these  acts  are  therefore  to  be  considered  reme* 
dial,  and  that,  in  the  construction  of  them,  the 
Court  must  look  to  the  advancement  of  the  re- 
medy and  the  abatement  of  the  evil.     In  the  pre- 
sent case  this  consideration  would  lead  precisely 
to  the  same  construction  as  the  wording  of  the 
7  and  8  G.  IV.  c.  72.  s.  3.  almost  necessarily 
demands:   the  language  of  it  does  not  require 
assistance  to  be  thus  drawn  from  looking  to  the 
object  and  spirit  of  the  legislature  :  it  declares  in 
the  clearest  terms,  that,  provided  only  the  chapel 
be  sufficiently  endowed,  the  Commissioners  may 
without  further  inquiry  declare  the  right  of  nomi- 
nation to  be  in  the  endower. 

Per  Curiam. 
*'  Built  or  hereafter  built."    Can  that  mean, 
built  in  any  way ;  or  must  it  not  be  legally  built  ? 
That  is  properly  put  as  the  gist  of  the  case. 

The  King^s  Advocate.  I  should  certainly  be 
prepared  to  argue,  that  the  statute  applies  to  all 
chapels  whatever  and  however  built:  but  since 
the  Court  seems  strongly  of  opinion,  that  as  far  as 
the  present  suit  is  affected,  the  statute  cannot 

L  L  2 


Wooot. 


504^  CASES  DETERMINED   IN   THE 

1831.       protect  Mr.  Woods,  it  is  needless  to  press  the  ar- 

Tmhitt  Tniif,  gument  further.     Yet  the  construction  put  by 

By-Day.      jh^  Commissioners  upon  this  statute  must  be  taken 

blim        into  consideration  in  his  justification  ;  and  they 

have  expressed  an  opinion  that  they  had  the  power 

of  declaring  the  nomination  to  officiate  in  this 

chapel. 

Ter  Curiam.    Who  is  the  Patron  ? 

Addams.    The  Dean  and  Chapter  of  Chiches- 
ter. 

.  King^s  Advocate.  The  question  hereafter  may 
be,  who  is  the  Incumbent ;  for  it  is  a  perpetual 
curacy  (a).     I  admit  that  if  the  construction  we 

{a)  See  the  Duke  of  Portland  y.  Bingham,  1  Consistory  Rep. 
p.  163.  167^  as  to  appropriations  plena  ei  utroque  Jure,  and  who 
in  such  cases  is  the  incumbent,  and  has  the  cure  of  souls.     In 
the  second  Citation  extracted  in  the  Consistory  Court,  and  in  the 
Articles  afterwards  given  in,  and  admitted  in  the  Delegates,  the 
Duke  of  Portland  is  described  as  ''  Incumbent."    The  heading 
of  the  articles  was  "  for  officiating  under  colour  of  a  certain 
licence  by  him  (Dr.  Bingham),  Sec,  illegally  obtained,  &c.,  from 
the  Bishop  of  London,  at  the  promotion  of  the  Duke  of  Port- 
land, *'  Patron,  &c..  Incumbent,  &c,"     The  point,  whether  the 
Duke  of  Portland  was  Incumbent,  and  had  the  cure  of  souls, 
never  received  a  judicial  decision :  the  point  was  not  raised  in 
the  protest ;  and  that  being  overruled  in  the  Consistory,  Arches, 
and   Delegates,  the  articles  were,  on  the  16th  of  November, 
1797>  admitted  without  opposition.     The  protest,  in  substance, 
alleged,  ''  that  however  competent  it  might  be  for  the  Duke  of 
Portland  or  any  other  person  voluntarily  to  proceed  by  articles 
against  Dr.  Bingham,  for  having  publicly  read  prayers.  See.,  in 
the  chapel  without  any  licence  or  authority  whatsoever,  at  least 
sufficient  in  law,  were  such  the  fact,  (the  effect  of  which  proceed- 
ing would  be  to  correct  and  restrain  him  by  judicial  censure 
from  continuing  so  to  read,  &c.,  for  the  future,)  yet  that  the 
Duke  of  Portland  in  a  criminal  suit,  under  any  title  or  qualifi- 
cation soever,  cannot  agreeably  to  law  call  upon  Dr.  Bingham 
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contend  for  is  upheld,  the  statute  will  make  a       1831- 
great  alteration  in  the  powers  and  rights  of  In-  twhitt  Tnu, 
cumbents.  By-Dty. 

Bun 
to  bring  into  and  leave  in  the  registry  of  the  Court  the  licence  ** 

described  in  the  citation ;  nor  is  it  competent  for  him  to  put 
Bingham  on  the  proof  of  the  l^^ty  thereof^  wherefore  he  prayed 
to  be  dismissed." 

In  reply:—''  that  the  Duke  of  Portland,  Patron,  &c.,  Incumb* 
enty  Sic,  of  Marylebone,  hath,  according  to  law,  and  as  the  pro- 
moter of  the  office,  a  right  to  call  on  Dr.  Bingham  to  receive  ar- 
ticles for  publicly  reading,  &c.,  and  that  it  is  not  imported  by  the 
citation,  that  the  licence  shall  be  brought  into  the  registry,  until 
the  articles,  intended  to  be  given,  shall  have  been  admitted,  at 
which  time  the  licence,  according  to  justice,  should  be  brought 
in";  and  it  was  further  stated,  ''that  the  citation  does  not  allege 
that  the  Duke  of  Portland  is  under  any  title,  except  as  promoter 
of  the  office,  about  to  call  upon  Dr.  Bingham  to  bring  in  the  said 
licence,  nor  to  put  him  upon  proof  of  the  legality  thereof,  ad- 
mitting that  the  Duke  of  Portland  has  no  right  in  the  present 
suit,  under  any  title  or  qualification,  to  proceed  civilly  for  that 
purpose." 

The  Editor  is  not  in  possession  of  any  note  of  the  argument 
or  judgment  in  the  Consistory  overruling  the  protest ;  but  from 
a  note  of  what  took  place  in  the  Arches,  it  appears  that  Sir  W. 
Wynne  thought,  that  that  part  of  the  citation,  which  called  upon 
Dr.  Bingham  to  bring  in  the  licence,  was  inaccurate  and  irre- 
gular, there  being  certainly  a  confusion  of  a  civil  and  criminal 
suit ;  yet  that  it  would  not  vitiate  the  citation,  if  no  prejudice 
arose  to  the  party ;  that  there  was  every  thing  essentia  to  a 
criminal  proceeding,  viz  the  name  of  the  judge,  of  the  promoter, 
and  the  cause  for  which  it  was  instituted;  though  it  super- 
fluously went  further :  and  that  the  order  of  the  Court  below  to 
give  an  absolute  appearance,  did  not  enjoin  Dr.  Bingham  to 
bring  in  the  licence,  and  if  it  should  thereafter  be  ordered,  he 
would  be  at  liberty  to  object :  and  that  if  the  words  objected 
to  had  been  omitted,  still  the  promoter  might  thereafter  apply 
to  have  the  licence  brought  in :  so  that  the  determination  by  the 
decree  could  not  materially  injure  the  defendant* 

This  decree  was  affirmed  in  the  Delates :  and  the  articles, 
therein  admitted,  pleaded  : 

1  •  That  by  the  laws,  &c.,  ecclesiastical,  no  person  can  officiate 
without  the  leave  and  licence  of  the  Ordinary. 

2.  That  on  a  vmcancy  in  1787>  the  Duke  of  Portland,  who 
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Per  Curiam.     And  of  Patrons  too. 


By-Dv.  Judgment. 

Bun  Sir  John  Nicboll. 

w^  This  is  a  suit  brought  by  the  Incumbent  of 

Funtington   against"  Mr.  Woods  for  performing 

WM  and  i>  the  sole  Pstran,  Rector,  &&,  Inctnnbent,  &c.,  kp- 
pointed  Sir  Richard  Kaye  to  be  Curate  of  Marylebone. 

3.  That  Dr.  Bingham,  aware  of  the  premitea  and  of  the 
Duke's  tight,  several  time*  apjdied  to  obtain  hia  consent  to  open 
the  aforesaid  building  (in  Quebec  Street)  as  a  chapel,  in  wfaichf 
on  obtaining  the  Bishop'i  licence,  he  might  officiate ;  that  the 
Duke  always  refused  his  consent. 

4.  That  notwithstanding.  Dr.  B.,  concealing  that  the  Duke 
had  refused,  on  the  4th  of  January,  1791,  obtained  the  Bishop's 
licence ;  that  such  licence  was  ill^ally  obtained,  and  that  the 
said  building  is  newly  erected,  and  has  never  been  nsed  for  divine 
service. 

5.  and  6.  That  notice  was  served  upon  Dr.  B.  before  the 
opening  of  the  chapel,  that  it  would  be  opened  againBtJhla 
Grace's  consent. 

7-  That  notwithstanding.  Dr.  B.  officiated  therein  on  the  13th 
of  January,  and  in  the  other  months  of  1791|  and  till  Mayi 
I792,  under  colour  of  the  licence  so  ill«^ally  obtained  without 
the  consent  of  the  Dokc,  Patron,  &c.  Incumbent,  Sic. ;  and 
without  the  consent  of  Sir  R.  Kayc,  then  in  possession  of  ths 
office  of  Curate  of  the  parish,  and  withont  any  l^al  antbority. 

8.  That  since  the  citation  he  ccmtinned  to  do  so. 


\*  In  the  Duke  of  Portland  v.  Bingham,  Lord  Stowell's  ro* 
marks  on  Herbert  v.  the  Dean  and  Chapter  of  Westminster 
(1  Consistory  Rep.  168,  6.),  seem  to  afford  a  satisfactory  explan' 
atioo  of  the  discrepsncy  supposed  to  exist  between  that  case  and 
Dixon  T.  Kershaw,  (*)  by  shewing  that  the  Dean  and  Chapter 
were  the  actual  Incumbents  of  St.  Mai^aret's — as  such  had  the 
cure  of  souls — and  were  in  that  character  (not  as  mere  Patrona 
or  impropriate  Rectors  with  a  vicarage  endowed)  entitled  to 
nominate  to  that  cure.     Being  also  a  Royal  Peculiar,  the  Dean 
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without    lawful    authority   divine    service    in   a       1^1- 
chapel  newly  erected  at  Sennicots  in  that  parish.  twmtTtmo 
The  articles  state  the  facts,— that  in  1829  a  pa-      ^y^- 
rishioner  built  this  chapel,  and  the  Bishop  of  Chi-       blim 
Chester  consecrated  it  as  a  chapel  of  ease  to  Fun*       w^ixk 
tington — that  in  1829f    1830,  and  January  and 
February   1831,  Mr.  Woods    performed  service 
therein  contrary  to  the  injunctions  and  against  the 
consent  of  the  Incumbent,  and  without  any  legal 
authority.     The  defensive  allegation,  after  recit* 
ing  the  7  ^nd  8  Geo.  IV.  c.  7^»  for  amending  the 
Church-'building  acts,   pleaded  that  Mr.   Baker 
with  the  sanction  and  approbation  of  the  Bishop 
of  Chichester,  and  with  the  privity  of  Mr.  Bliss, 
built  the  chapel  and  endowed  it  to  the  satisfaction 
of  the  Church-building  Commissioners,  by  deed 

and  Chapter  in  their  corporate  capacity  are  clothed  with  the 
characters  of  Ordinary^  Patron^  and  Incumbent :  and  till  about 
a  century  ago^  they  deputed  one  of  the  Prebendaries  and  a 
Minor-Canon  to  officiate  as  Curates  of  St.  Margaret's.  Since 
that  period^  however,  by  an  instrument  under  their  common 
seal,  they  ''  do  nominate,  constitute,  and  appoint,"  a  prebend- 
ary ''  their  curate  and  chaplain  of  the  parish  of  St.  Mai^ret 
to  reside  and  personaUy  to  officiate  therein,  and  faithfully  to  do 
and  perform  all  the  customary  duties  of  the  said  cure,  and  for 
his  pains  and  support  allot  him  an  annual  pension  of  13/.  6s.  8d>s 
and  all  oblations,  emoluments,  and  profits,  arising  from  mar- 
riages, christenings,  burials,  &c.,  for  his  life,  on  condition  that 
if  he  is  absent  more  than  four  months  in  any  year  the  cure  shall 
be  void,  as  if  he  were  naturally  dead."  By  a  separate  instru- 
ment they  give  him  a  lease  of  the  tithes.  The  Curate  is  not 
licensed ;  but  since  57  O.  III.  c.  99.  ss.  73,  74,  the  Assistant 
Curate  has  been  licensed  by  the  Bishop  of  London.  Sed  quaere. 
Whether  Royal  Peculiars,  not  being  specially  named,  are  in- 
cluded? 

By  58  G.  III.  c.  45.  s.  25,  and  1  and  2  Will.  IV.  c.  38.  s.  12, 
certain  Churches  and  Chapels  built  under  these  acts  shall  be 
deemed  perpetual  Curacies,  and  the  spiritual  person,  serving  the 
same,  the  Incumbent  thereof. 
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1831.  dated  on  the  12th  of  November  1829,— that  the 
TtiiiiTT  T«M,  Commissioners,  by  their  secretary,  intimated  their 
By-Di^r.  readiness  to  declare  the  right  of  nomination  of 
Bum  the  minister  to  be  in  Mr.  Baker  and  his  heirs  for 
w^M.  ever,  upon  certain  conditions  which  he  imme- 
diately assented  to  and  complied  with— that  on 
the  3d  of  December  1829>  the  Bishop  with  the 
privity  of  the  Incumbent  consecrated  the  chapel 
by  the  name  of  St.  Mary's  Chapel— that  on  the 
£th  Baker  nominated  Mr.  Woods — on  the  19th 
the  Bishop  granted  him  his  licence,  and  Mr. 
Woods  has  done  the  duty  there  ever  since.  In 
the  5th  article  the  allegation  proceeds  to  plead, 
*«  that  in  order  formally  to  declare  the  right  of 
nomination,  the  Commissioners,  on  the  7th  of 
January  1830,  directed  a  deed  to  be  prepared,  the 
execution  of  which  they  delayed  until  an  expla- 
natory act  had  been  obtained-— that  a  bill  was 
brought  into  Parliament,  but  that  owing  to  the 
demise  of  the  Crown  it  did  not  pass^^that  since 
the  institution  of  the  suit  the  seal  of  the  Com- 
missioners has  been  affixed  to  the  deed  bearing 
date  the  10th  of  May  1831,  declaring  the  right  of 
nomination  to  be  in  Mr.  Baker,  and  that  he  has 
since  again  nominated  Mr.  Woods,  and  that  the 
Bishop  has  again  licensed  him  by  an  instrument 
bearing  date  on  the  25th  of  May  1831.'* 

In  reply  to  this,  Mr.  Bliss  gave  in  a  further  al- 
legation averring,  that  he  has  at  all  times  unequi- 
vocally expressed  his  dissent  from  the  erection  of 
this  chapel,  unless  the  Curate  should  be  under  the 
entire  control  of  the  Incumbent,  and  that  he  has 
invariably  refused  his  consent  to  any  other  nomi- 
nation. It  exhibits  certain  correspondence,  and 
finally  states   that  \he  population  of  the  parish 
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does  not  exceed  800;  that  there  is  church-room       1831. 
for  600,  and  that  no  part  of  the  parish  is  distant  Tanrirr  Tmh, 
four  miles  from  the  church.  By-D«y, 

Upon  the  facts  of  the  case  there  seems  little  or       blim 
tio  controversy  or  dispute  ;  and  though  the  suit  is       wmm. 
brought  in  the  form  of  a  criminal  proceeding,  yet 
it  is  admitted  to  be  intended  for  the  purpose  of 
trying  a  civil  right,  not  for  the  purpose  of  punish- 
ment. 

The  question  then  is,  whether  at  the  time  the 
suit  was  brought  the  defendant  was  legally  au- 
thorized to  officiate  in  this  chapel :  for  in  my  judg- 
ment what  has  been  done  since  the  suit  com«- 
menced  cannot  legalize  an  act  which  was  pre- 
viously illegal.  The  chapel  is  newly  erected,  and 
is  alleged  to  be  consecrated  as  a  chapel  of  ease  to 
the  parish  of  Funtington.  In  the  deed,  declara- 
tory of  the  right  of  nomination,  issued  since  the 
commencement  of  the  suit,  it  is  thus  described, 
**  that  the  trustees,  their  heirs,  and  assigns  should 
use  their  best  endeavours  to  procure  the  chapel  to 
be  consecrated,  and  a  licence  for  its  being  for  ever 
thereafter  used  as  a  place  for  the  celebration  of 
divine  service  according  to  the  rites  of  the  United 
Church  of  England  and  Ireland,  and  to  be  devoted 
to  ecclesiastical  purposes,  but  not  to  interfere  in 
any  respect  with  the  parochial  and  other  privileges, 
immunities,  or  rights  of  the  parish  church  of  Fun- 
tington  or  the  minister  thereof."  I  have  some 
difficulty  in  understanding  how  that  is  to  be  ef- 
fected*  That  a  chapel  with  an  officiating  minister 
is  not  to  interfere  with  the  rights  of  the  Incum- 
bent, seems  a  condition  not  very  easy  to  be  com- 
plied with. 

I  conceive  that  by  the  general  law  and  the  con-  Under  the  g«ie* 
stitutions  of  the  Church  of  England  no  person  tion  dt  a 
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1831.       has  a  right  to  erect  a  new  public  chapel,  forming 

Tmhwt  tk«m^  P^rt  of   the  ecclesiastical   establishment  of  the 

ByJ^y^      Church  of  England,  (a)  whether  as  a  chapel  of 

Bum        ease  or  otherwise,  without  the  concurrent  consent 

Wtom.      ^f  Incumbent,  Patron,   and   Ordinary,  (J)    and 

public  chapel  (a)  Unless  rights  were  granted  to  this  building  by  competent 

(properly  so  cdl-  jmthority  and  with  all  the  necessary  consents^  it  would  become 

ed)  requires  the  •',  _,  ^  ^  __  _ 

joint  consent  of  A  mere  proprietary  chapel-^-A  perfect  anomaly  unknown  to  the 
Patron,  Incum-  constitution  of  our  Church,  and  in  our  ecclesiastical  establish- 
^\"?d  ?g«^  m«»t-  See  Moysey  v.  Hillcoat,  Vol.  II.  p,  46.  Still,  in  such  a 
rally)  a  compen.  chapel,  even  after  the  licence  of  the  Bishop  is  obtained,  the  consent 
ration  to  future  ^£  ^^  Incumbent  would  be  necessary  to  legalise  the  performance 

IncuDbents*  ,  __  i  • 

of  divine  service  therein.     See  Duke  of  Portland  y.  Bingham, 
1  Consist  Rep.  161.  Carr  t.  Marsh,  2  Phill.  198. 

(b)  In  the  Duke  of  Portland  r.  Bingham,  (1  Consist.  Rep. 
161.)  Lord  Stowell  says,  "  it  is  generally  true  that  the  consent 
of  the  Incumbent  to  the  erection  and  use  of  a  chapel  is  requi- 
site."    Kennett,  in  his  Parochial  Antiquities,  Vol.  II.  p.  26L 
(£d.  1818),  states  to  this  effect ; — The  inhabitants  of  Pidding* 
ton  within  the  parish  of  Ambrosden,  had  procured  a  chapel  to 
be  erected  within  their  own.  village,  with  a  mansion-house  al- 
lotted for  a  capellane  to  be  provided  and  maintained  by  the 
successive  Vicars :  this  had  occasioned  some  difference  between 
the  inhabitants  and  Vicar,  which  was  now  composed  by  the 
joint  consent  of  the  Patron,  Vicar,  and  the  people,  with  con- 
firmation of  the  Diocesan,  by  virtue  of  an  agreement,  entitled 
"  Dotatio  capelltt  S.  Nicholai  in  villula  de  Piddington,"  and 
from  this  deed,  dated  the  14th  of  October,  1428,  it  appears  that 
Piddington  was  divided  from  Ambrosden,  and  invested  with 
distinct  parochial  rights :  that  the  inhabitants  were  to  provide* 
at  their  own  cost  and  expense,  and  to  have  the  nomination  of  a 
resident  capellane,  who  was  to  receive  all  and  singular  the  fruits, 
tithes,  mortuaries,  and  emoluments,  within  the  chapelry,  and 
hitherto  paid  to  the  Vicar;  and  to  occupy  the  mansion-house: 
he  was  to  pay  due  obedience  to  each  successive  Vicar ;  and  the 
Vicar  released  all  tithes  excepting  the  reserve  of  20s.  in  money, 
and  one  quarter  of  wheat  to  be  yearly  paid  to  him  and  his  suc- 
cessors :  and  the  repairs  of  the  diapel,  chancel,  and  manse,  were 
for  the  future  to  be  on  the  inhabitants  and  in  no  wise  on  the 
Vicar,  Patron,  or  the  successors,  with  a  provision,  that  if  tha 
chapel  was  void  for  a  year,  the  tithes,  &e.  should  be  paid  to  the 
Vicar.     This  was  not  a  newly  erected  chapel ;  for  Kennett  says, 
p.  29&— 9,  '^  I  have  met  with  no  records  nor  tradition  that  assign 
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without  a  provision  for  the  indemnity  or  com-       1831. 
pensation  of  the  future  Incumbent,  perhaps  in  all  TmnTrmt, 
cases — certainly  if  his  pecuniary  rights  and  inter-      By-Day. 
ests  are  to  be  in  any  manner  affected.     The  cure       bliss 
of  souls  of  every  parish  or  parochial  district  be-       ^^^ 
longs  to»  and  alt  its  emoluments  are  by  the  original  Tbe  whole  cure 
founder  and  endower  set  apart  for  the  mainten-  tiL*°OToiumtiS 
ance  of,  tbe  Incumbent  and  his  successors,  and  °^^'  pj^  ^ 
become  Vested  in  the  existing  Incumbent  by  bis  ong>'°«i  «>uiow- 

^  ^  meat,  to  the  In- 

cumbent and  his 

tbe  time  when  this  chapel  was  erected. ......  Whenever  it  ims  ^ett  in  the  exist- 

Urst  built^  I  believe  it  was  not  consecrated  till  ten  years  before  i°S.  Incumbent 
this  composition  in  1418; .  * . .  which  seems  to  be  clearly  implied  and'^ductioiu 
by  this  expression  in  the  present  instrument^  "  in  e4dem  capeUa 
et  ejus  coemeterio  jam  tandem  de  novo  ritd  dedicatis.'' 

Remarking  on  this  deed  of  composition^  Kennett>  p.  208— 9> 
says^ — "  Here  is  the  triple  league  or  joint  consent  of  the  Die* 
eesan^  Patron,  and  Incumbent,  whose  sufirages  were  all  required, 
if  the  church  were  full,  to  authorise  an  alteration  of  this  kind. 
In  a  synod  at  London,  convened  by  Anselm,  Archbishop  of  Can- 
terbury, in  3  Hen.  I.,  the  15th  constitution  provides,  Ne  nova 
tapeUa  fiat  tine  consensu  episcopi.  So  when  an  oratory  or 
chapel  was  allowed  at  the  grange  of  the  Abbey  of  Waverley,  in 
the  parish  of  Aultun,  com.  Southampt.,  a.d.  1250,  it  was 
done  by  the  permission  and  consent  of  the  Bishop  of  Winchester, 
diocesan,  and  patron,  and  the  rector  of  Aultun.  So  when  the 
chapel  of  St.  James,  in  the  parish  of  Oakley,  was  constituted^ 
A.D.  1418,  the  ordination  of  it  was  by  authority  of  the  Bishop 
of  Lincoln,  diocesan,  de  consensu  el  assensu  prwris  et  conveHtus, 
&c.,  the  proprietors  and  patrons,  cum  voluntate  et  assensu  vicariu 
And  if  the  lord  of  any  manor  or  inhabitants  presumed  to  erect  a 
chapel  without  such  due  permission  and  assent,  such  act  was 
neither  just  nor  valid.  Therefore,  when  a  chapel  was  founded 
within  the  parish  of  Watlington,  com.  Oxon.,  by  the  lord  of  that 
manor,  for  the  greater  convenienoy  of  his  family  and  tenants, 
the  abbot  and  canons  of  Osency,  patrons  of  the  parish  church, 
entered  a  protest  against  it;  and  in  1182,  appealed  to  Richard, 
Archbishop  of  Canterbury,  and  finom  him,  soon  after,  to  Pope 
Urban  the  Third,  who  sent  over  a  commission  to  the  abbots  of 
Abingdon  and  Missenden,  and  the  prior  of  Kenelworth,  who, 
upon  inquiry  and  judicial  process,  dissolved  the  said  chapel, 
because  illegally  built,  without  consent  of  the  parties  concerned." 
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1831.  institution  and  induction.  The  principles  on  which 
TwwtTT  Tim.  the  consent  of  all  these  parties  is  required  are  ob- 
^y-^r-  vioua.  The  consent  of  the  Ordinary  is  necessaiy. 
Bum  as  the  general  guardian  of  the  interests  and  order 
WraM.  of  the  church,  and  as  the  conservator  of  its  con- 
stituted establishment.  The  Fatron  is  a  party  be- 
cause the  rights  and  value  of  his  patronage  may 
be  affected.  The  Incumbent  himself  is  still  more 
immediately  affected  both  In  his  pastoral  duties 
and  his  pecuniary  rights,  both  of  which  are  com- 
mitted to  him  when  instituted  and  inducted.  If 
chapels  can  be  erected  and  ministers  be  placed  in 
them  at  the  nomination  of  others,  not  only  will  it 
deprive  the  Incumbent  of  the  means  of  directing 
the  spiritual  instruction  of  his  parishioners  which 
has  been  entrusted  to  him  and  which  he  has  so- 
lemnly undertaken — not  only  will  it  produce 
schisms  and  dissentions,  and  thereby  exert  an  in- 
jurious influence  upon  the  religious  principles  of 
the  parish,  but  it  must  almost  necessarily  affect  in 
some  degree  the  emoluments  of  the  benefice  as 
well  as  the  pastoral  duties  of  the  Incumbent. 
Such  X  apprehend  to  be  the  general  law  upon  the 
subject,  and  the  principles  on  which  the  law  is 
founded. 

In  a  question  (as  to  the  right  of  nomination  to 
such  a  chapel)  the  law,  as  I  have  above  stated  it, 
is  accurately  laid  down  by  a  decision  proceed- 
ing from  high  authority ;  a  decision  of  the  more 
value  because  not  being  made  in  this  Court  it 
could  not  be  founded  on  the  prejudices  which 
might  be  suggested  to  belong  to  an  ecclesiastical 
lawyer,  but  proceeding  from  a  Lord  High  Chan- 
cellor of  England — I  mean  Lord  Northington,  in 
the  case  of  Dixon  v.  Kershaw  (a).  That  case  is 
(a)  3  Ambler,  528.  3  Eden,  360. 
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infinitely  stronger  than  the  present,  supposing  the       1831. 
church-building  acts  out  of  the  question.     This  tmmitt  t«eii, 
doctrine    has   since    received   the    equally  high      ^r-Dty. 
sanction  of  the  deliberate  opinion  of  the  Court       blim 
of  King's  Bench  in  the  case  of  Farnworth  v.  the       yrttim. 
Bishop  of  Chester  (a),  qualified  merely  by  the  ex- 
pression of  a  doubt,  on  the  part  of  the  Chief  Jus- 
tice, as  to  the  necessity  of  a  compensation  to 
future  Incumbents,  where  nothing  is  taken  from 
the  income  of  the  Incumbent.     Perhaps  the  prin- 
ciple on  which  the  compensation  is  required  is, 
that  the  Incumbent,  Patron,  and  Ordinary  cannot 
bind  the  successors  to  their  prejudice,  or  compro- 
mise what  was  originally,  by  the  endower,  intend- 
ed to  be  attached  to  the  Incumbent,  either  as 
temporal  rights  or  spiritual  obligations.     Nor  is  it 
very  easy  to  suppose  a  case  where  even  the  mere 
erection  of  a  chapel  will  not  almost  necessarily,  in 
some  degree,  afiect  the  income  of  the  benefice. 
Under  these  authorities  it  appears  clear,  that  by 
the  general  law  the  consent  of  the  Patron  and 
Incumbent  is  necessary  as  well  as  that  of  the 
Ordinary. 

Such  being  the  general  law  protecting  the  rights 
of  the  Incumbent  and  of  the  Patron,  it  follows 
that  under  the  facts  stated  these  rights  have  been 
invaded,  and  that  Mr.  Bliss  would  be  entitled  to 
obtain  a  sentence  against  the  defendant  unless  the 
latter  should  be  protected  by  the  act  of  parliament 
referred  to.  The  question  then  resolves  itself  into 
this,  whether  this  general  law  is  so  altered  by  the 
church-building  acts  and  particularly  by  that  of  7 
and  8  Geo,  IV.  c.  7^*  Rs  to  give  Mr.  Baker  a  right 
to  erect  the  chapel  and  to  render  the  licence  of 
the  Ordinary  sufficient  to  protect  the  defendant 

(a)  4  B.  and  C.  560. 
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18311       from  any  penal  consequences  for  officiating  there. 

Tumr  Tmu,  ^^  Order  SO  to  protcct  him,  the  statute  must  have 

^y-P*y'      been  strictly  complied  with,  for  general  rights  are 

Bum       not  to  be  taken  away  without  clear  and  direct  au- 

w^t.      thority. 

It  is  necessary  in  the  first  place  to  see  how  the 
matter  stood  at  the  commencement  of  this  suit, 
and  when  the  articles  were  admitted*  Here  had 
been  a  new  chapel  built,-— it  had  been  consecrated, 
and  a  licence  had  been  granted  to  Mr.  Woods, — 
but  here  is  no  consent  given  by  the  Incumbent, 
nor  by  the  Patron ;  and  surely  to  the  surrender  of 
such  rights  a  formal  and  regular  consent  would  be 
necessary — not  mere  privity  and  acquiescence. 
Now  it  is  quite  clear  that  the  Incumbent  was  ex* 
tremely  averse  from  the  erection  of  this  chapel,  uo* 
less  he  were  to  have  the  direction  of  the  duty  to 
be  performed  in  it :  here  are  his  letters  in  1826 
in  which  he  takes  a  very  correct  view  of  the  sub- 
ject, and  makes  very  liberal  offers  for  the  perform- 
ance of  the  duty  and  for  the  satis&ction  of  the 
parishioners;  and  if  after  that  he  did  not  against  the 
supposed  sanction  of  his  Diocesan  and  of  the 
church-building  Commissioners,  protest  at  every 
step,  but  remained  silent,  his  consent  is  not  thence 
to  be  inferred  ;  nor  is  such  conduct  to  bind  him. 
There  might  possibly  be  some  understanding 
between  Mr.  BaJcer,  the  Diocesan,  and  the  church- 
building  Commissioners,  but  an  understanding  is 
not  sufficient.  It  is  possible  they  were  desirous 
that  additional  church-room  should  be  provided 
in  this  parish :  but  the  Court  cannot  enter  into 
these  considerations.  It  can  only  pronounce  on 
the  legal  riglTt :  and  to  establish  that,  the  act  and 
deed  of  the  commissioners  in  an  authentic  form  was 
at  least  necessary.     Suppose  nothing  further  de- 
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claratory  of  the  right  of  nomination  had  ever  been  1831. 
done  than  had  been  done  before  the  commence-  xamTrnai, 
ment  of  the  suit,  could  it  be  contended  that  the  ^^^ 
Incumbent  had  lost  the  right  of  nomination  to  Bun 
this  chapel?  In  my  judgment,  at  the  commence-  wtam. 
ment  of  the  suit,  Mr.  Woods  was  officiating  in 
this  chapel  without  legal  authority,  and  Mr.  Bliss 
would  have  been  entitled  to  a  sentence  prohibiting 
him  in  future.  What  was  the  answer  of  the  com- 
mis^oners  in  February  1830  ?  **  That  the  formal 
proceedings  of  the  board  widi  respect  to  the 
chapel  must  be  postponed  till  their  powers  had 
been  more  defined  by  Parliament ".  They  doubted 
therefore  even  of  their  own  powers  at  that  time 
and  issued  no  declaration  giving  the  right  of  no- 
mination to  Mr.  Baker,  and  depriving  the  In^ 
cumbent  of  his  authority  over  this  chapel.  What 
occurs  afterwards  ?  A  bill  is  brought  into  Par- 
liament but  does  not  pass,  and  another  bill  which 
is  not  yet  passed ;  and  so  the  matter  rests  till  the 
suit  is  commenced ;  and  then,  after  the  articles 
are  given  in,  a  formal  deed  declaratory  of  the  right 
of  nomination  issues,  and  a  new  licence  is  granted. 
The  very  circumstance  of  obtaining  this  deed 
and  this  new  licence  shows,  that  the  defendant 
was  aware  that  his  title  was  imperfect  until  the 
authority  of  the  commissioners  was  obtained  in  a 
regular  form  under  their  corporate  seal. 

In  this  view  of  the  case  it  may  hardly  be  neces- 
sary to  consider  the  construction  of  the  7  and  8 
Geo.  IV.  c.  72*  in  order  to  decide  that,  when  the 
articles  were  given  in,  Mr.  Woods  was  doing  duty 
in  this  chapel  without  a  legal  nomination,  for  at 
that  time  no  deed  had  been  executed  purporting 
to  convey  the  right  of  nomination  to  any  other 
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1831.       person  than  the  Incumbent :  and  the  Court  is  not 


Bum 
Wooof. 


TEnoTT  T«»ii,  bound  in  this  suit  to  decide,  whether,  if  the  for- 
By-Day.      jj^gj  ^j^gj  ^f  nomination  and  licence  had  issued  in 

December  1829  instead  of  May  1831,  Mr.  Baker 
would  have  possessed  the  right  of  nomination, 
and  Mr.  Woods  would  have  been  legally  licensed 
and  qualified  to  officiate  without  the  consent  of 
the  Incumbent.  The  Court  can  make  no  de- 
cision on  that  point  in  the  present  suit,  and  there- 
fore is  not  regularly  called  upon  to  express  any 
opinion  on  the  construction  of  the  statute,  except 
so  far  as  it  may  tend  to  confirm  its  judgment,  that 
until  a  declaration  by  a  formal  deed  purporting 
to  transfer  the  right  of  nomination  to  Mr.  Baker 
was  made,  the  licence  to  Mr.  Woods  was  invalid, 
and  consequently  that  Mr.  Bliss  is  entitled  to  a 
sentence  on  the  articles  given  in  in  this  suit  At 
the  same  time  as  the  examination  and  consider- 
ation of  this  act  of  Parliament  may  be  satisfactory, 
the  Court  will  not  shrink  from  stating  its  present 
view  of  the  construction  of  the  statute. 

To  take  that  view  it  is  necessary  to  refer  to  the 
several  acts  for  building  new  churches,  and  to  see 
how  far  the  general  law  relating  to  the  rights  of 
Patrons  and  Incumbents  respecting  chapels  has 
been  continued  or  altered. 

The  general  law  has  been  already  stated,  viz. 
that  the  erection  of  a  new  chapel  requires  the  con- 
current consent  of  Ordinary,  Patron,  and  Incum- 
bent, and  also  (under  certain  circumstances  at 
least)  a  compensation  to  the  Incumbent.  The 
7  and  8  Geo.  IV.  c.  ^%  referred  to  for  the  de- 
fendant, is  expressly  entitled,  ^*  To  amend  the 
acts  for  building  and  promoting  the  building  of 
additional  churches  in  populous  places }"  it  must 
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therefore  be  construed  with  reference  to,  and  in       1831. 
conjunction  with,  those  former  acts.     Parliament  twkitt  Term, 
granted  first  1,000,000/.,  and  afterwards  500,000/.       ^y-Day. 
in  addition,  for  the    purpose  of   building    new        bliss 
churches,  and  appointed  commissioners  to  carry       w^d«, 
that  purpose  into  effect.     The  object  is  declared  in  The  earlier 
58  Geo.  III.,  c.  45,  entitled,  "  An  act  for  build-  actTss  g.  iTl 
ing  and   promoting  the  building    of   additional  ciisifso.iv! 
churches  in  populous  parishes."     What  are  con-  ^'  '^^^  carefoUy 

•  -I  1  1  1  •!  -x*i/»  protect  the 

sidered  to  be  populous  panshes^  s.  13.  defines:  rights  and  inte. 
*'  only  where  the  population  is  not  less  than  4000,  wd  incumbli^ 
and  there  is  not  accommodation  for  more  than  foniTcumtentei 
one  fourth,"  S.  75.  provides,  that  a  certain  propor-  ^^^  ^  ^-  'Y-  <^- 

1     11  1  />  ••   /•         1  /»     1  lOS,  only  allowi 

tion  shall  be  ^*  free  seats     tor  the  use  of  the  poor,  a departare  from 

To  furnish  additional  church-room  in  populous  1 'limlt^^tini^ 

places,  and  to  give  accommodation  to  the  poorer  ^^i"**circum^ 

classes  of  society,  were  then  the  primary  objects.  »**"<^  ^"«**f» 

T       /•       1  n    t  1-  T*     i.  .        ,.      that  the  sole  ob- 

In  furtherance  of  these  objects  Parliament,  m  this  ject  of  7  and  s 
first  act,  and  in  all  the  subsequent  acts,  has  shown  thorizinglbL'^ 
particular  attention  to  protect  the  rights  and  in-  t^'^^n^ 
terests  both  of  Patrons  and  Incumbents,  and  espe-  ^  ^^^^  *^« 
cially  of  existing  Incumbents.  S«  16«  provides,  if  tion  to  be  in  the 
parishes  are  divided,  the  consent  of  the  Patron  under  iTn^s^'or  motey 
hishand  and  seal  is  to  be  had,  and  the  division  is  not  Iha^SdJ^'^thlit 

to  take  place  till  after  an  avoidance  by  the  existinsr  co"pa»«tion 
-r         1  n  « ^    Til  1       1  •  .       ™*°®  to  the  In- 

Incumbent.   S.  18.   The  new  church  is  to  remain  a  cumbent^was  to 

chapel  of  ease,  and  to  be  served  by  a  curate  appointed  ^^^tMnd 
by  the  Incumbent  until  an  avoidance.  S.  21 .  Com-  S;ilt7MTe  m*1S 
missioners  may  build  additional  chapels  to  be  thecompema- 

,    ,  "^  .  ,  _  .■■11  *^^)  ^  *»"'t  Cl- 

served  by  curates  nominated  and  appointed  by  tlie  ther  in  conform. 
Incumbent  of  the  parish:  and  there  are  various  lShw!o*r5^d^ 
clauses  tending  to  show  how  careful  the  Legis-  iJle  JX' '"' ''^ 
lature  was  to  protect  inviolate  the  rights  both  of  church-buiiding 
Patrons  and  existing  Incumbents,  and  to  preserve 
the  constitution  of  the  church  as  established  under 
the  general  law.     S.  67.  If  the  new  churches  are 

VOL.  HI.  M  M 
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1831.       made  distinct  churches,  and  not  separate  parishes* 
mviTT  Trua,  thc  fight  of  presentation  shall  belong  to  the  Patron 
Bj-D.y.      of  the  parish.     S,  68.  If  the  chapel  is  built  in  the 
Bum        whole  by  rates,  still  the  nomination  of  the  minis- 
Wmh.      ter  shall  be  in  the  Incumbent  of  the  parish,  not 
in  the  parishioners  who  build.     Again,  the  com- 
missioners in  the  iirst  instance  are  to  settle  the 
pew  rents;  and  these,  by  s.78,  the  churchwardens 
may  afterwards  alter.  But  how?  With  the  consent 
in  writing  of  the  Incumbent,  Patron,  and  Bishop. 
So  that  throughout  the  whole  of  this  first  act  the' 
Legislature   is  particularly  cautious  to   have  the 
concurrent  approbation  and  consent,  and  in  an 
authentic  form,  of  all  these  parties  whose  rights 
can  be  affected,  or  who  can  even  remotely  have 
an  interest  in  the  new  built  church  or  chapel; 
thus  anxiously  preservFug  the  general  law  in  these 
respects. 

The  same  principle  will  be  found  to  run  through 
the  59  G.  III.  c.  134. — "  To  amend  and  render 
more  effectual  an  act  passed  in  the  last  session  for 
building  and  promoting  the  building  of  additional 
churches  in  populous  places."  In  this  act,  bys. 
12,  new  churches  are  to  become  distinct  benefices, 
but  are  to  be  served  during  the  existing  incum- 
bency by  stipendiary  curates  to  be  nominated  by 
the  existing  Incumbent  of  the  parish.  So  again, 
by  s,  16,  where  there  are  new  chapels,  the  com- 
missioners may  allot  districts  to  any  chapel  of  ease 
or  parochial  chapel  already  existing,  but  the  cu- 
rate shall  be  nominated  by  the  Incumbent  of  the 
parish  church,  except  where  the  right  of  nomi- 
nation shall  already  be  legally  vested  in  any  other 
person  or  persons ;  expressly  therefore  recogniz- 
ing and  protecting  the  existing  rights  of  the  In- 
cumbent as  vested  in  him  under  the  general  law. 
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In  the  next  act,  S  G.  IV,  c.  72.  to  «  amend  and       183h 
render  more '  effectual  **  the  two  preceding  acts,  twkitt  Tewi» 
the  same  principle  is  still  ol^served.     By  s.  16,      Sy-^y- 
the  commissioners  may  convert  a  district  cha«       Bum 
pelry  into  a  district  parish, /<  with  the  consent  of      w^ 
the  Ordinary,  Patron,  and  existing  Incumbent ;'' 
but  if  the  Incumbent  refuses,  then  it  may  be  done 
at  the  next  avoidance.     How  careful  again  here 
is  the  Legislature  to  maintain  vested  rights,  which 
it  will  not  allow  to  be  infringed  without  con« 
sent. 

.  In  the  5  G.  IV.  c.  103,  which  passed  on  the 
granting  of  the  additional  500,000/.,-  and  is  en- 
titled, *^  to  make  further  provision  and  to  amend 
and  render  more  effectual  **  the  three  preceding 
acts,  the  same  general  principle  is  recognized ; 
but  there  is  something  of  an  exception  and  de- 
parture from  it  under  special  circumstances,  care- 
fully, however,  set  forth  and  guarded,  and  only 
for  a  limited  time  (a).  It  can  only  be  done  where 
there  is  not  accommodation  for  one  fourth  of  the 
inhabitants :  it  must  be  on  a  certificate  of  that 
fact  to  the  Bishop  by  twelve  substantial  house- 
holders of  the  parish,  and  that  they  are  desirous 
to  build  or  purchase  a  chapel  and  out  of  the  pew 
rents  provide  a  competent  stipend  for  the  minis- 
ter, and  other  expenses ;  then  the  Bishop  may 
signify  his  consent  if  he  thinks  fit.  The  sub- 
scribers must  then  elect  three  trustees,  and  sup- 
ply a  vacancy  in  the  trust  occasioned  by  death  or 
resignation,  by  electing  a  new  trustee  or  trustees, 
"  being  members  of  the  Church  of  England ;"  or. 
the  chapel  may.be  built  in  part  by  a  subscriber 
and  the  rest  by  rates,  "  if  the  Bishop  thinks  fit "  to 
consent,  and  the  same  portion  of  free  seats  shall 

(a)  See  as.  5«— 13  inclusive. 

M  m2 
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^^^*  be  set  apart  as  under  the  church  building  acts ; 
Tuwiry  Tun,  but  noticc  in  Writing  of  the  application  to  the 
^y^'  Bishop  must  be  given  to  the  Patron  and  Incum- 
BuM  bent,  so  as  to  afford  each  of  them  an  opportunity 
wJoftg.  of  laying  their  objections  before  the  Bishop.  Then, 
undef  all  these  circumstances,  the  trustees  shall 
have  the  right  of  nomination  for  two  turns,  or 
forty  years ;  but  if  the  chapel  is  built,  even  in 
part,  by  the  rates,  the  nomination  of  the  minister 
shall  be  in  the  Incumbent  of  the  parish.  Under 
all  these  special  circumstances, — great  want  of 
additional  church-room — not  sufficient  accommo- 
dation for  one  fourth  of  the  inhabitants,  and  where 
private  subscribers  engage  to  furnish  this  addi- 
tional church-room,— here  is,  to  encourage  so- 
good  a  work,  a  breaking  in  upon  the  rights  of  the 
Incumbent  and  Patron  for  two  turns,  unless  they 
shall  satisfy  the  Bishop  that  the  measure  would  be 
injurious ;  for  it  is  still  lefl  in  the  full  discretion 
of  the  Bishop :  so  that  under  all  these  strong  cir- 
cumstances, after  two  presentations,  the  right  re- 
verts ;  and  the  right  of  the  person  entitled  by  the 
general  law,  is  only  ousted  for  two  turns.  It  is 
impossible  to  look  at  all  these  separate  acts  with- 
out seeing  how  anxious  the  Legislature  was  to 
preserve  the  rights  of  all  parties,  and  only  under 
very  special  circumstances  to  allow  an  invasion  of 
them. 

In  the''  present  case  it  is  quite  clear,  if  Mr. 
Bliss'  allegation  be  correct,  that  the  building  of 
a  chapel  at  Sennicotts  does  not  come  by  any  means 
within  the  5  G.  IV.  c.  103.  Funtington  is  not  a 
populous  parish ;  it  has  only  800  inhabitants  of 
all  ages  and  descriptions;  and  instead  of  there 
being  only  church-room  for  one-fourth,  there  is 
church -room  for  three  fourths,  which,  including 
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all  ages  and  sexes,  is  more  than  ever  would  attend 
divine  service  at  one  and  the  same  time. 

Having  thus  remarked  on  the  general  law,  and 
observed  how  sparingly  it  is  broken  in  upon  by 
the  church-building  acts,  I  come  to  the  consider- 
ation of  the  act  referred  to  in  the  defendant's 
allegation— the  7  and  8  G.  IV.  c.  72. 

It  is,  as  I  have  said,  entitled  *'  an  act  to  amend 
the  acts  for  building  and  promoting  the  building 
of  additional  churches  in  populous  parishes",  and 
therefore  must  be  construed  in  conjunction  with 
them.  It  is  a  very  short  act  passed  at  the  very 
end  of  the  sesslonr  of  Parliament,  having  received 
the  royal  assent  on  the  second  of  July  18^ ;  and 
Parliament  was  prorogued  on  that  day.  The  bill, 
it  is  said,  was  brought  into  the  House  of  Commons 
on  the  15th  of  June,  and  was  passed  in  Hfleen 
days.  I  mention  these  circumstances  to  show, 
that  it  was  a  hasty  measure,  and  that  the  construc- 
tion of  it  is  not,  in  derogation  of  tlie  general  law, 
to  be  carried  beyond  the  strict  letter.  It  has  only 
three  clauses ;  the  lirst  two,  at  all  events,  are  for 
DO  very  complicated  or  difficult  objects.  The  first 
act  passed  in  1818,  and  its  operation  being  con- 
fined to  ten  years,  it  would  expire  in  1838.  The 
first  clause  of  the  new  act  is  to  continue  the  power 
of  the  commissioners  for  ten  years  longer.  By 
8.  3,  the  commissioners  may  divide  parishes  into 
ecclesiastical  districts  as  provided  by  the  58  G. 
III. }  and  if  there  shall  not  be  burial  ground  within 
the  new  district,  the  interments  may  (till  burial 
ground  be  provided)  take  place  in  the  cemetery 
of  the  parish  church ;  and  for  this  purpose  a 
legislative  provision  was  hardly  required.  The 
burial  in  the  original  churchyard  was  a  matter  of 
necessity  j  aud  at  all  events  the  provisioa  was  of  a 
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1831.  very  insigniflcant  nature.  The  third  se(!tion  is 
Tiiwin  Tim,  ^^^^^  relied  on  ;  and  the  object  of  it  is  obviously  to 
By-^y.  encourage  the  permanent  endowment  of  chapels 
Buu  vith  land,  or  money  in  the  funds,  exclusive  of  or 
wJIlw.  in  addition  to  pew  rents ;  arid  from  its  wording 
this  section  is  confined  to  that  object.  It  has  no 
explanatory  preamble  pointing  out  and  suggesting 
any  other  object,  or  that  it  was  expedient  to  make 
any  further  alteration  in  former  acts,  or  that  the 
law  as  it  stood  before,  required  amendment ;  but 
if  any  person  would  give  a  liberal  endowment  in 
land,  it  secured  to  him  the  right  of  nomination  in 
perpetuity.  This  was  going  a  great  length,  even 
if  restricted  to  chapels  legally  built  according  to 
the  law  as  it  stood  before, — that  is,  either  under  the 
general  law  and  with  the  joint  consent  of  Patron, 
Ordinary,  and  Incumbent,  or  under  thie  law  as  mo- 
dified and  varied  by  the  church  building  acts.  The 
nomination  is  to  be  to  the  endower  and  his  beirs, 
not  even  restricted  by  requiring  that  they  shall  be 
members  of  the  Church  of  England :  the  words 
are  general,  and  the  section  is  so  loosely  and  care- 
lessly penned  that  it  bears  every  appearance  of  hav- 
ing been  hastily  drawn.  Looking  to  the  general 
law,  and  to  all  the  former  acts  which  this  act  is 
to  amend,  it  seems  extremely  difficult  to  suppose 
that  the  Legislature  here  intended  to  subvert  all 
the  general  law  and  all  the  careful  provisions  of 
■the  former  acts  by  this  short  sweeping  clause 
thus  expressed ;  and  that  any  person,  erecting  a 
building  and  calling  it  a  chapel  in  any  parish, — 
without  any  regard  to  its  population  or  want  of 
church-room,  without  any  regard  to  the  doctrines 
he  may  wish  to  introduce  into  the  parish,  without 
any  regard  to  the  duties  entrusted  to  the  parochial 
Encumbent  and  the  sacred  trusts  which  he  has  un- 
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dertaken,  without  any  regard  to  the  situatidn  of      l^^- 
the   building,    possibly   close,  adjoining    to    the  twnitvTkrm, 
parish   church,  and   so  far  particularly  injurious      ^y-^y- 
and  offensive  to  the  Incumbent, — has  only,  when        Buss 
he   has   built  his  chapel,   to  state  to   the   com-       w^ds. 
missioners  that  he  has  amply  endowed  it,  and  then 
claims  to  be  entitled,  he  and  tjis  heirs,  to  nominate 
a  minister  to  officiate  in  that  chapel  and  to  pro- 
pagate his  own  doctrines  there.     This  would  be 
an  extreme  construction  to  put  on  the  words,  and 
which  I  cannot  conceive  would  give  effect  to  the 
intention  of  the  Legislature. 

The  true  intent  and  riieaning  of  the  act  are  of 
immense  importfince,  not  merely  in  this  individual 
case,  but  to  the  whole  constitution  of  the  esta- 
blished church,  its  Patrons,  and  Ministers.  If 
the  endowment  be  ample  and  the  right  of  nomi- 
nation claimed,  can  the  commissioners  refuse  to 
declare  that  the  endowment  is  to  their  satis- 
faction ?  The  words  of  the  act  are,  "  When  any 
person  shall  to  the  satisfaction  of  the  commissioners 
endow  *'  (not  build  and  endow)  "  a  chapel  built  or 
Jiereafter  to  be  built  by  such  person  or  persons." 
Still  the  chapel  so  endowed  must  have  been  legally 
built  either  under  the  general  law  or  according  to 
the  former  acts ;  for,  in  that  particular,  this  section 
does  not  purport  to  make  any  alteration  in  the 
law;  the  commissioners'  functions  under  it  are 
limited  to  deciding  on  the  sufficiency  of  the  en- 
dowment. Here  is  no  preamble  to  the  clause 
expressive  of  any  other  object,  or  of  an  intention 
to  enlarge  or  extend  the  powers  of  the  com- 
missioners in  any  other  respect ;  here  are  no  words 
authorizing  them  to  make  any  conditions  which 
they  in  their  discretion  shall  think  proper — no 
such  extensive  powers  are  entrusted  or  delegated 
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1831.  to  them  by  the  Legislature.  If  the  construction 
TnKirr  Te»i«,  Contended  for  hy  Mr.  Woods  be  the  true  one,  they 
^^v-'  could  make  no  conditions  at  all;  and  if  thV 
Bull  other  construction  be  the  true  one,  the  only 
Wwoj.  conditions,  the  compliance  with  which  Uiey  could 
require,  are  those  imposed  either  by  the  general 
law  or  by  the  former  acts^  particularly  the  5  G* 
IV.  c.  103,  taken  in  conjunction  with  thisi  thus  of- 
fering, in  consideration  of  an  endowment  either  in 
lands  or  money  in  the  funds,  extended  encourage* 
ment :— wz.  the  perpetual  nomination  instead  of 
the  nomination  for  two  turns  or  40  years,  and 
without  compensation  for  the  beneiSt  of  the  In- 
cumbent of  the  parish,  which  the  general  law 
required,  in  addition  to  the  consent  of  the  Patron, 
Incumbent,  and  Ordinary.  Upon  Mr.  Baker's 
application  the  commissioners  could  only  answer 
— **  either  get  the  consent  of  the  Bishop,  Patron, 
and  Incumbent,  or  bring  your  chapel  within  the 
clause  of  5  G.  IV.  and  then  when  you  have  en- 
dowed it  to  our  satisfaction  you  will  be  entitled  to 
obtain  the  right  of  nomination."  If  "  built  or 
hereafler  to  be  built "  precludes  all  enquiry,— 
how  built  ?  by  what  authority  built  ?  whether  neces- 
Koy  ? — whether  useful  ?  whether  not  injurious — in- 
jurious to  the  patron, — violating  the  rights  and  ii>- 
terfering  with  the  duties  of  the  Incumbent  ?  then  it 
may  be  possible,  that,  as  soon  as  the  right  of  nomi- 
nation was  formally  declared,  Mr.  Woods  might  be 
properly  licensed  or  would  be  guilty  of  no  ofience 
subsequent  to  that  time :  but  if  the  words  **  built 
or  hereafler  to  be  built "  mean  built  according  to 
law,  either  with  the  consent  of  the  Bishop,  Patron, 
and  Incumbent,  or  under  former  cburch-huilding 
acts,  particularly  the  5  G.  IV.  upon  a  certificate 
that  three-fourths  of  the  inhabitants  had  not  church- 
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rooniy  and  that  coom  was  wanted,  then  the  clautt       1831- 
becomes  intelligible^  though  still  going  very  fan  TumTrnif, 
Then  the  object  of  the  act  is  only  to. encourage      Bj-e^- 
the  endowment  of  chapels  already  existing^  or       buw 
which  may  hereafter  be  built  either  under  the       wom 
general  law  or  by  the  commissioners,  or  under  the 
clauses  of  5  G.  IV.   In  that  construction  the  prin* 
ciples  of  the  general  law  will  be  preserved :  then 
the  provisions  of  the  act,  passed  only  two  years 
before,  will  be  secured,  and  yet  the  plain  and 
obvious  object  of  encouraging  the  endowment  of 
regular  chapels  will  be  obtained. 

But  if,  as  1  have  said,  the  construction  con- 
tended for  on  behalf  of  Mr.  Woods  be  correct,  and 
if  any  person  building  a  chapel  in  any  parish  with- 
out the  consent  of  Incumbent,  Patron,  or  Or-  . 
dinary,  where  the  population  does  not  require 
it,  has  only  amply  to  endow  it  so  that  the  Com- 
missioners cannot  in  conscience  refuse  to  say  that 
it  is  endowed  to  their  satisfaction,  (for  that  is  the 
sole  question  confided  to  the  consideration  of  the 
commissioners  as  far  as  this  clause  goes) — ^if  that 
be  the  true  construction  of  the  clause,  then  will  all 
the  general  law  respecting  the  rights  of  Patrons 
and  Incumbents,  which  in  all  the  former  church 
building  acts  have  been  so  fully  recognized  and  so 
carefully  protected,  be  entirely  swept  away — then 
will  even  those  guards,  provided  by  the  6  G.  IV. 
for  supplying  chapels  in  populous  parishes,  become 
quite  useless,  and  an  entirely  new  system,  tenditig 
materially  to  produce  divisions  and  religious  con- 
tention in  parishes,  be  introduced  into  the  practice 
of  the  church. 

In  the  present  cause,  the  Court  is  not  called 
upon  to  decide  or  to  express  any  decided  opinion 
upon  the  true  construction  of  this  clause,  respect- 
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1831.       ing  which  it  id  evident,  and  in  no  degree  extraordi- 
TAtmrr  Tsuf,  naij,  that  doubts  have  been  entertained :  no  act  has 
^y'^'y*      yet  passed  defining  the  powers  of  the  commissioners 
Blub        in  thisrespcct:  but  whatever  may  be  the  true  legal 
WocMM.      construction  of  the  act,  now  that  a  deed  of  decla- 
ration has  been  executed,  it  seems  clear  that  at 
the  time  of  bringing  in  the  articles,  no  deed  of 
nomination  being  then  in  existence,  Mr.  Baker  had 
no  valid  authority  to  nominate ;  and  as  the  pre- 
sent allegation  does  not  show  that  Mr.  Woods  had 
the  Incumbent's  consent  to  officiate,  it  forms  no 
sufficient  defence  to  the  charge  laid  in  the  articles. 
I  must  therefore  reject  both  allegations. 


On  the  2d  session  of  Mich.  Term  (Mr.  Bliss 
having  declared  he  proceeded  no  further),  Addams 
applied  for  his  costs  on  the  ground  that  the  de- 
cision of  the  Court  had  ascertained  that  Mr. 
Woods  had  transgressed  the  law,  and  that  if  the 
case  had  proceeded,  Mr.  Bliss  would  have  been 
entitled, to  its  sentence :  but  that  it  was  now  use- 
less to  continue  the  suit,  since  the  es  post  facto 
provision  of  1  and  2  W.  IV.  c.  88,  s.  20,  had  de- 
clared, that,  in  this  and  similar  cases,  the  chapel 
shall  be  deemed  to  have  been  legally  built,  and 
the  deed  to  have  been  valid  from  the  date 
thereof («). 

The  Court,  under  all  the  circumstances,  de- 
clined to  give  costs. 

(a)  1  and  2  V7.  IV.  c.  38.  s.  l'.  repeals  7  and  8  6.  IV. 
c.  ^2,  8.  3 :  and  several  subsequent  sections  make  new  provi- 
8i<m8>  but  under  many  limitations  and  restrictions^  for  declaring 
the  right  of  nomination  to  be  in  the  endowers. 
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1830. 
FULLECK  v.  ALLINSON. 


Mich.  Tuii; 
lit  i^esflon. 


This  was  a  cause  of  proving  the  last  will,  with  , 

^  ,   .  A  testamentary 

three  papers,  (as  codicils  or  additions  thereto,)  of  paper  cannot  be 
the  Rev.  John  Monkhouse,  promoted  by  John  ^omt</lLfJ- 
Fulleck,  Esq.,  one  of  the  executors,  against  Bar-  ^^.^cfrf 
bara  Allinson,  widow,  the  sister  and  only  next  of  *».  •^p-  ^ 
kin.  The  deceased  died  on  the  15th  of  October  cept  there  be  the 
1828,  aged  70.  His  will  was  as  follows:  **  I,  ^tfSitt 
John  Monkhouse,  late  Fellow  of  Queen's  College  ^^^^  ^ 
in  Oxford,  and  now  Rector  of  Bramshot  in  the  i*p»>  ^f  ^^ 

amounted  to  in- 

county  of  Southampton,  and  residing  there,   do  sane  dduiion. 
make  my  last  will  and  testament  as  follows,  first  wiu,  of  pmui! 
expressing  my  belief  in  one  God  only,  and  in  a  2bie^to^ioM«^ 
future  state  of  retribution  as  declared  by  Jesus  tertained  inten- 
Christ  his   authorized  messenger.'^     Debts  and  two^month*  be- 
funeral  expences  to  be  paid;  1850/.  to  the  Pro-  a^  J^ty*d!Jl 
vost  and  Fellows  of  Queen's  College,  Oxford,  and  J^^tSJX'^oi^ 
their  successors,  in  trust,  to  invest  the  same  at  in-  »»  "^^^^  "* 
terest  on  such  securities  as  the  law  will  allow ;  the  per,  even  though 
interest  to  be  applied  in  **  teaching  all  the  children  ^^^*"2a^ 
from  six  years  old  and  upwards,  (and  who  shall  be  ^^  SSty. 
desirous  of  taking  the  benefit  thereof)  of  all  persons 
residing  within  the  parish  of  Bramshot,  whatever 
their  religious  persuasion  be,  in  reading  English,  in 
writing,  and  in  arithmetic;  excepting  such  children 
as  are  bastards,  or  any  children  of  persons  given 
to  whoring,  thieving,   cheating^  tricking,  biting, 
overreaching  or  extorting ;  and  I  most  earnestly 
desire  that  this  exception  may  ever  be  attended  to, 
which  from  the  regard  that  persons  ought  to  have 
for  the  welfare  of  their  ofispring  will  supply  the 
best  means  I  can  leave  behind  me  for  counter* 
acting  the  extreme  dishonesty  and  great  unchas- 
tity  of  the  parish,  and  for  promoting  the  probity 
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1830.  and  virtue  of  its  inhabitants."  Plan  of  teaching^ 
Mich.  t»wi,  to  bc  Bell  OF  Lancaster :  suggests  to  the  trustees 
itt  senion.  j^g  propriety  of  requesting  the  rector  of  Headley^ 
FuLLicK  the  vicar  of  Selburne,  and  the  rector  of  Bramshot 
ALLiNioK.  fpr  the  time  being  to  superintend,  &c.  To  the 
said  Provost,  &c.  lOOL  for  the  repairs  of  their 
building.  To  the  same  100/.  *'  on  trust,  to  pay 
the  same  to  the  treasurer  for  the  time  being  of  a 
voluntary  society  known  by  the  name  of  the  Uni- 
tarian Society  for  promoting  Christian  Knowledge 
and  the  practice  of  virtue  by  distributing  books^ 
the  same 'to  be  applied  to  the  purposes  of  that  so- 
ciety* To  the  Provost,  &c.  all  his  books  for  the 
use  of  the  library  of  the  Tabordars  of  the  said 
college  i  also  90L  to  be  paid  by  the  Provost,  &c^ 
'^  in  equal  proportions,  to  ten  poor  &milies  of  the 
best  general  character  in  Bramshot.''  <*  To  those 
who  poisoned  my  faithful  dog,  my  companion  by 
day  and  my  guardian  by  night,  one  shilling  as  a 
memorial/'  Residue  to  the  Provost,  &c.  on  the 
same  trusts  as  respects  the  1850L 

Henry  Budd,  Esq.,  John  FuUeck,  Esq.,  Cfiarles 
Butler^  Esq.  (a)^  Rev.  Robert  Dickinson,  rector  of 
Headley,  Rev.  William  Cobbold,  vicar  of  SeU 
borne,  Henry  Miurshall  of  Godalming,  (to  each  5L 
for  their  care  herein,)  ^*  executors  in  trust  of  this 
my  will  which  relates  to  my  personal  estate  solely.'^ 

John  Monkhouse,  (l.  s.) 

Dated  19th  April,  1827- 

Attesting  witnesses : — John  Parson,  (6)  Samuel 
Charles  Locke,  (c). 

(a)  It  appeared  that  the  deceased  was  offended  at  Mr.  Batler 
for  his  conduct  while  investigating,  and  his  disbelief  of^  the  at- 
tempt to  poison  the  deceased's  well ;  and  therefore  erased  hi» 
name  as  an  executor:  the  deceased  also  mentioned^  two  day» 
before  his  deaths  a  similar  intention  as  to  Budd's  name^  and  for 
the  same  reasons. 

(b)  Curate  of  Headley.  (c)  Curate  of  Bramshot. 
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1st  Codicil,  (Na  1.)    To  H.  Budd,  Esq.,  J.       I83ft 
Fulleck,  Esq.,  C  BuUer^  Esq.^  and  H.  Marshall,    uich.Twmm, 
all  his  real  estate  at  Bramsbot  on  trust  to  sell,  and     ''tseirioiu 
to  apply  the  produce  of  the  purchase  money  to      follmk 
the   Provost,  &c.  of  Queen's,  upon    the   trusts     Au«toir. 
*  expressed  in  his  ^;i^ill :    **  and  I  bequeath  to  the 
executors  of  my  will  one  pound  to  be  applied 
in  providing  good  wholesome  milk,  if  it  may  be 
had,  to  be  given  to  the  children  of  the  parifth  of 
Bramsbot  in  the  manner  they  shall  think  fit.'' 

John  Monxhouse,  (l.  s.) 

Dated  24th  April,  1827- 

Attesting  witnesses : — Charles  Mellersh,  James 
Limbell,  clerks  to  Meliersh  and  Marshall,  Solicitors, 
Oodalming,  Sarah  Loveland,  servant  to  Mr.  Mar- 
shall. 

The  will  and  this  codicil  were  both  in  the  writ- 
ing of  the  testator  upon  one  sheet  of  paper,  en- 
closed in  an  envelope  and  endorsed,— ^^  My  will 
to  be  opened  on  my  decease  and  hot  before/' 

June  24,  1827.  John  Monkhouse. 

"  The  executors  are — Mr.  Fulleck,  Mr.  Henry 
Marshall,  Mr.  Budd,  Mr.  Dickinson,  and  Mr. 
Cobbold."  (a) 

Now  2  and  3  were  labels  in  the  deceased's  writ- 
ing—-one  inscribed  **  for  Ann  Anker^  my  house- 
keeper;*' the  other  <*  for  Hannah  Harrison ;"  and 
each  dated  February  20, 1827;  and  attached  to  two 
canvass  bags  (found  in  the  deceased's  iron  chest), 
the  one  containing  49A  25m  and  the  other  49iL  Ss.i 
in  silver. 

(a)  The  deoeaaed  had  transcribed,  in  the  r^gbter  Iwok  of 
burials  at  Bramshot,  certain  parts  of  his  will ;  and  also  an  ab« 
stract  of  the  codicil  (No.  1.)  This  transcript  and  copy  were 
signed  by  him  and  dated  May  1, 1887- 
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1830.  These  testamentary  papei^  were  opposed  by  the 

ifiai.TKEM.    ^^^^  ^^  ^^^  ^^  ^^  allegation  setting  up  that  the 
iscSeiaion.     deceased   was  always  odd  and   eccentric,    par- 
p^il^      ticularly  latterly ;  that  William  Harrison — who  had 
married  the  deceased's  niece,  (Mrs.  Allinson's 
daughter)  had,  in  1817,  come  from  Cumberland 
at  the  deceased's  desire  to  farm  his  glebe — at  first 
resided  with  the  deceased,  then  removed  to  a  house 
a  mile  distant,  leaving  his  daughter,  then  four  years 
old,  with  the  deceased ;   that  until  April,  1827, 
W.  Harrison  and  the  deceased  continued  to  be  on 
good  terms  together :  that  Harrison  managed  the 
deceased's  tithes  for  him,  and  that  the  deceased 
constantly  appointed  him  churchwarden  of  Bram* 
shot,  and  on  his  influence,  that  he  was  appointed 
guardian  of  the  poor :  4hiEit  he  (W.  H.)  was  ap- 
pointed churchwarden  and  guardian  of  the  poor 
on  Easter  Monday,  l6th  of  April,  1827,  for  the 
year  ensuing.     That  in  a  day  or  two  after  such 
appointments  had  been  made,  the  deceased  under 
a  delusion  of  mind  declared,  that  the  well  belong- 
ing to  his  house  had  been  poisoned  ny  an  infusion 
therein  of  mercury,  or  of  arsenic,  or  other  poisonous 
matter,  and  expressed  a  belief  that  the  same  had 
been  done  by  Mr.  Harrison  or  some  of  his  family : 
that  the  well  was  about  ninety  feet  deep  and  five 
in  diameter  at  the  top,  and  from  twelve  to  fifteen 
at  the  bottom.    That  the  deceased,  in  consequence 
of  this  delusion  would  not  permit  the  water  from 
the  well   to  be   used:   an4  from  such  time  the 
water  for  his  house  was  brought  from  the  well  of 
John  Cover,  a  labourer  in  his  employ ;  to  whom  he 
sent  directions  to  have  the  lid  of  his  well  fastened 
by  a  chain  and  padlock,  and  which  was  done: 
that  the  deceased,  upon  examination  being  dis- 
satisfied with  them.  Cover,  by  his  direction,  fasten- 
ed the  lid  with  an  iron  bar,  and  a  new  padlock ; 
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and  kept  the  well  locked :  that  in  the  summer  of      1890. 
1827  th6  deceased  was  angry  because  there  were    mi^Tt^ 
chinks  in  the  lid,  and  helped  to  fill  them  up  with     ^^  Sesdon. 
chips.     That  there  was  no  poison  in  the  deceased's      fiolick 
well,  and  that  his  apprehensions  were  the  effect  of    ALUMtar. 
delusion  and  derangement^  that  he  subsequently 
thought  the  water  spouts,  tank  of  rain  water,  the 
eggs,  butter,   and  milk  from  W.  Harrison  were 
poisoned.    That  this  belief  continued  to  his  death. 
It  further  pleaded  vain  attempts  of  his  friends  to 
remove  this  belief  in  respect  to  it,  and  to  other 
matters,  and  his  belief  that  his  dog  was  poisoned 
in  1826 :  that  the  papers,  pleaded  as  the  will  and 
codicils,  were  prepared  and  executed  subsequent 
to  the  time  when  the  deceased  was  impressed  with 
the  belief  of  the  poison,  and  while  he  was  of  un- 
sound mind  and  under  mental  delusion.    It  also 
pleaded  affection  for  his  sister,  and  that  he  was 
accustomed  to  afford  her  pecuniary  assistance  un- 
solicited (a). 

(a)  This  allegation  was  brought  in  on  7th  May,  1829 ;  and 
on  the  14thy  four  papers  were  brought  in  annexed  to  an  affidavit 
by  Mr.  Marshall,  the  deceased's  solicitor.  No.  1.  The  draft  of 
a  will  in  the  handwriting  of  the  deceased,  delivered  to  M«  by 
the  deceased  shortly  previous  to  November,  1819.  No.  2. 
Draft  of  a  will  prepared  therefrom  by  M.  No.  d.  Copy  of  a 
letter  from  M.  to  deceased,  sent  with  such  draft.  No.  4.  In- 
structions for  the  codicil  as  to  the  real  estate,  delivered  to  M. 
about  the  time  the  codicil  was  executed. 

No.  1,  was  the  will  of  1819,  the  heading  of  which  corro- 
sponded  with  the  last  will,  except  the  words  "  his  authorised 
messenger  "  were  omitted.  He  left  3000/.  stock  to  the  Rector 
of  Headley,  vicar  of  Selborne,  and  rector  of  Bramshot— to  pay 
the  yearly  interest  to  a  schoolmaster;  and  after  payment  of  such 
legacies  as  shall  be  hereafter  mentioned,  and  of  all  just  demands 
on  him,  all  the  rest  and  residue  of  his  personalty  to  the  same,  in 
trust  to  build  a  school  and  master's  house. 

The  clause  as  to  the  exclusion  of  certain  children,  and  his 
object  in  this  exclusion,  were  the  same  as  in  the  latter  wiU. 

Legacies^ 
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The  allegation  in  reply,  pleaded  circumstances 
to  show  that  the  belief,  that  hia  well  had  been 
poisoned,  was  not  an  insane  delusion;  but  was 
founded  on  rational  though  possibly  on  insufficient 
grounds;  and  that  his  conduct,  conversation,  and 
letters  on  this  subject  were  rational  and  sensible : 
the  plea  exhibited  a  number  of  letters  upon  this 
subject*  and  others  on  matters  of  business,  and  a 
correspondence  published  in  the  Gentleman's  Ma- 
gaane  proving  that,  as  early  as  1814,  he  had  en- 
tertained Unitarian  notions.  It  also  pleaded  that 
he  had  given  instructions,  in  1819,  for  a  will  of  the 
same  purport.  The  43d  article  denied,  that  the 
papers  were  prepared  after  he  had  taken  up  this 
belief  of  poison ;  for,  that  some  time  before,  in  a 
conversation  with  one  of  the  witnesses,  be  spoke 
of  the  will  as  being  ready  to  be  executed,  and  pro- 
posed, for  the  sake  of  privacy,  to  execute  it  at  the 

L^ades,  printed  books  to  his  Bnccessore,  100/.  to  the  Prorost 
of  Queen's  College  towards  the  repairs  of  their  buildings ;  100^ 
to  the  trensorer  f(ff  the  time  being  of  h  Toluntarf  society  [iu 
name  or  designation  to  be  inserted  here^  for  promoting,  &&, 
U  in  latter  inll.  Residue  to  the  three  trnstees  of  personahy,  to 
the  rector  of  Heedley,  &c.,  to  be  applied  to  the  repair  of  the 
sdiool  and  dwelling-house. 

Execntora — the  three  trusteea. 

Date  in  blaalc-^gned,  bnt  not  sealed :  attestAtion  clause, 
butn 


No.  2,  exactly  agreed  with  the  last  will,  except  in  the  omis- 
aion  of  the  words  "his  authoriaed  messenger;"  and  of  the 
descriptionof  the  society;  and  that  the  books  were  bequeathed  to 

on  trust  to  deliver  to  his  successor.     There  was  also  a 

blank  clause  for  legacies,  and  there  was  no  clause  respecting  his 
dog.     The  appointment  of  executors  was  also  left  in  blank. 

No.  3,  explained  that  these  variations  from  No.  3  arose  from 
legal  difficulties  in  effecting  the  deceased's  intentions  in  themode 
that  he  proposed. 

No.  4.  "  My  house  and  gardens  at  Fassfield  in  the  parish  of 
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witness*  house  ;  and  that  such  intention  was  only       1^ 
postponed  in  consequence  of  the  non-arrival  of  the    mI^ 
witness*  friend,  who  was  then  intended  to  be  the     ^"^^ 
second  attesting  witness.    The  44th  pleaded ;  that      Fui 
his  belief  in  the  attempts  to  poison  him  produced     alu 
no  change  in  his  affection  for  his  sister ;  for  that 
he  made  to  her  the  same  small  remittances  which 
he  had  been  accustomed  to  do  before ;  that  the 
day  but  one  before  his  death,  in  a  conversation 
with  his  solicitor,  he  expressed  his  adherence  to 
the  will.     It  also  pleaded,  that  he  had  for  some 
time  disliked  Harrison  ;  that  such  dislike  gradually 
increased;    tliat    he    never   confessed  that   Mrs. 
Harrison  or  the  children  were  his  relations ;  and 
that  he  never  intended  either  of  them  to  be  objects 
of  his  testamentary  bounty,  but  intended  to  give  a 
small  freehold  to  Harrison,  for  the  title  deeds  of 
which  he  wrote  to  his  solicitors  on  the  l6th  of 
February,  I827f  declaring  that  he  meant  to  deliver 
them  to  Harrison  in  his  life-time. 

As  the  circumstances  pleaded  in  the  allegations 
on  either  side  were  established,  with  very  slight 
exceptions,  the  question  was,  whether  the  belief 
which  the  deceased  entertained  was  a  sane  or 
insane  belief. 

The  King^s  Advocate  and  Nicholl  in  support  of 
the  will  and  codicils. 

Lushingtan  and  Dodsan  contr^ 

Bmmthot  to  be  sold,  and  the  interefit  of.  the  money  to  be  applied 
partly  to  the  purposes  expreaaed  in  mj  will^  and  partly  in  pro^ 
viding  good  wholesome  milk  (if  it  may  be  had)  to  be'  given  to 
the  children  as  opportunity  serves." 

VOL.  III.  V  N 
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1830.  Judgment. 

Mi^iTi^M.  Sib  John  Nicholl. 

'  1st  Sesiion.         Xhc  Statement  and  observations  necessary  to  be 

FuLLscE      made  in  this  case,  as  the  reasons  of  the  sentence 

ALUKioM.      *^^  Court  is  about  to  give,  need  in  no  degree  be 

proportioned  to  the  bulk  of  the  evidence  which 

has  been  introduced  into  the  cause.     The  material 

facts  lie  in  a  narrow  compass* 

The  will,  codicil,  and  two  other  papers  pro- 
pounded, are  all  in  the  handwriting  of  the  de- 
ceased, and  the  will  and  codicil  are  regularly  exe- 
cuted and  attested.  There  is  no  question  of  the 
factum^  nor  of  the  intention,  provided  the  deceased 
was  of  sound  mind.  The  instruments  are  op- 
posed  on  the  ground  of  insanity. 

The  history  of  the  deceased  and  of  the  parties 
connected  with  the  cause  is  pretty  accurately  de- 
tailed in  the  allegation  given  in  opposition  to  the 
will^  and  the  circumstances  therein  stated  will  lead 
to  some  of  those  prominent  points  which  are  more 
precisely  to  be  considered. 

The  deceased,  the  Reverend  John  Monkhouse, 
was  the  son  of  a  Cumberland  farmer,  became  a 
fellow  of  Queen's  College,  Oxford,  and  was  for 
the  last  twenty  years  of  his  life,  rector  of  Bram- 
shot,  Hants,  a  college  living.  He  was*  always  odd 
and  eccentric  in  his  habits ;  he  resided  in  the 
rectory  house,  and  was  latterly  very  retired. 
His  sister  had  two  daughters,  one  married  Har- 
rison, then  a  farmer,  near  Peiirith,  the  other  mar- 
ried Moffat  and  resided  with  her  mother.  The 
allegation  pleads  affection  for  this  sister,  and 
that  the  deceased  occasionally  afforded  her  pecu- 
niary assistance.  In  1817f  Harrison  and  his  fa- 
mily, by  the  deceased's  invitation,  came  to  Bram- 
shot  to  rent  the  glebe  and  manage  the  tithes, 
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having  previously  'sold  off  his  own  stock  in 
Cumberland.  For  about  two  years  he  resided 
at  the  deceased's  house,  and  then  removed  to  a 
house  about  a  mile  distant,  leaving  one  of  his 
daughters,  Hannah,  about  four  years  old,  to  reside 
with  the  deceased.  Afler  their  removal  the  de- 
ceased continued  on  good  terms  with  Harrison 
and  his  family.  Harrison  collected  his  tithes,  was 
appointed  his  churchwarden,  and,  on  his  interest, 
guardian  of  the  poor  up  to  the  l6th  of  April,  I8S7. 
The  6th  article  lays  the  origin  and  commence- 
ment of  insanity — that  it  took  place  after  the  I6th 
of  April,  18^ ;  and  between  that  time  and  the 
19th  of  April  the  deceased  was  seized  with  the 
delusion  of  mind  which  led  to  the  execution  of 
the  will ;  the  will  being  executed  on  the  19th  of 
April,  the  codicil  on  the  24th. 

A  great  number  of  the  following  articles  state 
circumstances  taking  place  in  May,  June,  and 
afterwards,  all  tending  to  confirm  that  this  im- 
pression respecting  the  poison  was  a  delusion  of 
mind  ;  and  the  26th  article  sums  up  the  averment 
and  fixes  the  insanity  to  this  impression :  it 
pleads,  that  the  instruments  propounded  as  the 
will  and  codicils  of  the  deceased  **  were  pre- 
pared and  executed  subsequent  to  the  time  when 
he  first  became  impressed  with  the  idea  that  W. 
Harrison  and  his  family  had  made  an  attempt  to 
poison  him,  and  whilst  he,  the  deceased,  was  of 
unsound  mind,  and  under  mental  delusion.*' 

The  great  mass  of  the  evidence  and  the  princi- 
pal bearing  of  the  arguments  are  to  show  delusion 
in  May  and  June  1827 ;  but  the  precise  question 
is,  whether,  at  the  time  this  will  and  codicil  were 
prepared  the  deceased  was  become  insane.  The 
fact  may  bear  differently  on  the  will  and  codicil : 

N  N  2 
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^^^'       they  are  of  different  dates ;  there  is  an   interval 
Mich,  tbrm,,  between   the   execution  of   them,   and   a  much 
lit  &MIIOIU   'gi-eater  interval  between  the  times  of  their  respec- 
FoLiicK  ,    tive  preparations.     They  are  subject  to  different 
allimsom.    .  rules  of  law ;  for  the  will  applies  solely  to  per- 
sonal property,  the  codicil  exclusively  to  real — 
'  ,  except  a  legacy  of  one  pound  introduced  rather  to 
record  an  opinion  than  as  an  operative  bequest. 

The  deceased  was  undoubtedly  a  very  eccen- 
^ic  man ;  but  actual  insanity  is  not  alleged  before 
Easter  1827  •  he  kept  largQ  sums  of  money  in  his 
house,  whicli  was  rather  retired ;  be  carried  arms; 
he  kept  Newfoundland  dogs  both  as  guards  and 
companions,  and  was  very  much  attached  to  them. 
In  1824,  one  of  these  favorite  Newfoundland  dogs, 
'  called  Carbo,  died.  The  deceased  thought  she  had 
been  poisoned ;  he  had  her  buried,  and  wrote  some 
verses  on  Carbo :  but  thinking  she  had  been  poi- 
.  soned  was  no  delusion ;  others  from  the   symp- 
toms and  appearance  of  the  dog  thought  so  too, 
-    particularly  Moore,  the  farrier  who  attended  her. 
The  deceased  could  not  fix  on  the  person  who  had 
poisoned  her,  but  he  had  his  suspicions. 

His  parish  was  not  of  a  very  moral  character — 
particularly  in  regard  to  the  virtue  of  chastity — 
there  were  many  illegitimate  children.  The  de- 
ceased (whatever  might  be  the  heterodoxy  of  his 
religious  opinions)  seems  to  have  been  a  strictly 
moral  man,  and  to  have  had  strong  moral  feelings. 
Whenever  any  of  these  illegitimate  children  were 
christened,  he  recorded  the  circumstance  and  the 
character  of  the  mother  in  the  parish  register, 
extracts  from  which  to  the  end  of  1827  have  been 
exhibited  (a). 

(a)  In  addition  to  these  entries  applying  to  particular  in- 
dividuals^  there  was  at  the  close  of  the  book  of  baptisms  ending 
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This  may  be  eccentric,  odd,  irregular,  and  im- 
proper ;  for  all  such  irregularities  in  a  clergyman 
are  improper  :  but;  it  is  not  insanity.  If  it  be  in- 
sanity, he  was  insaqe  for  the  last  15  or  16  years, 
or  perhaps  all  his  life ;  but  it  is  impossible  to 
maintain  that  such  conduct  would  render  invalid 
any  and  all  acts  respecting  his  property. 

It  comes  then  to  the  consideration  whether, 
at  the  time  these  testamentary  acts  were  done, 
the  deceased  was*  intestable,  so  as  to  vitiate  and 
render  invalid  the  instruments  propounded.  The 
will,  as  I  have  said,  is  all  in  the  handwriting  of  the 
deceased ;  it  is  remarkably  well  written,  without 
alteration  or'  erasure  at  the  time  of  the  exe- 
cution ;  it  bears  no  appearance  of  excitement  or 
hurry — the  date  was  filled  in  at  the  time  of  the 
jexecution — it  is  signed  and  sealed — there  is  a 
full  attestation  clause — and  it  is  attested  by  two 
witnesses — both  clergymen — one  his  curate — the 
other  the  minister  of  an  adjoining  parish — ^both 
intimately  acquainted  with  the  deceased.  Not 
only  is  it  to  be  presumed  that  these  two  cler- 
gymen would  not  have  attested  the  act  unless 
satisfied  of  the  sanity  of  the  testator ;  but  ^hey. 
do  both  in  the  most  unhesitating  manner  de-i 
pose  to  their  full  belief  that  the  deceased  was  of 
perfect  sound  mind ;  and  they  thus  depose  not- 
withstanding at  the  time  of  their  examinatipn  they 

1812,  a  memorandum  in  the  deceased's  handwriting: — ^'The 
want  of  honesty  and  chastity  are  the  prevailing  defects  heVe ;  I 
would  give  ten  of  my  parishioners  for  one  honest  man,  till  the  whole 
j>opuIation  was  renewed."  Again,  in  the  book  of  baptisms  for. 
1821'— 2,  "  Of  seventy-two  marriages  in  the  last  ten  years/  not 
less  than  sixty-nine  females  have  been  unchaste  before  marriage. 
Those  who  gain  husbands  are  more  fortunate  than  those  who  bear 
bastaolids ;  but  not  more  virtuous."    .    (Signed)    J«  Monkhousb. 
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were  aware  of  all  the  deceased's  subsequent  opi- 
nions respecting  the  poisoning* 

Next,  as  to  the  contents  of  the  wilK  That  he 
was  an  Unitarian,  however  much  to  be  lamented 
in  a  beneficed  clergyman,  does  not  render  him 
intestable.  Unitarian  opinions  he  appears  long  to 
have  held.  It  appears  that  he  made  the  college 
trustees  by  the  advice  of  his  solicitor,  to  avoid 
the  statutes  of  mortmain ;  but  the  passage  rela- 
ting to  the  poisoning  of  his  dog  is  that  on  which  re- 
liance has  been  placed  as  manifesting  the  existence 
of  insanity.  That  clause  is  certainly  odd  and 
eccentric;  it  does  not  however  record  a  delu- 
sion, but  an  opinion  which  he  held  in  common 
with  others,  and  for  which  there  were  rational 
grounds  of  belief,  or  at  least  of  suspicion ;  and 
this  opinion  was  recorded  to  prick  and  sting  the 
conscience  of  the  perpetrator  whoever  he  might 
be.  This  clause  will  not  then,  as  evidence  of 
defective  capacity,  vitiate  the  will. 

If  this  disposition  had  been  a  departure  from 
the  long  course  and  current  of  his  affections  and 
testamentary  declarations  towards  his  family,  it 
might  have  furnished  some  marks  of  that  capri- 
cious malice  and  change  which  often  accompanies 
insanity ;— but  the  fact  is  the  reverse :  whatever 
little  patrimony  he  had  he  seems  to  have  left  with 
his  sister,  but  he  kept  up  no  direct  intercourse — 
he  had  not  been  in  Cumberland  since  1800 — ^in- 
stead of  large  and  constant  pecuniary  remittances, 
he  sent  three  times,  on  the  solicitation  of  a  friend, 
5L9  and  part  of  that  donation  he,  on  one  occasion, 
desired  to  be  applied  to  the  use  of  a  school,  showing, 
as  the  will  itself  does,  that  he  was  interested  in  the 
education  of  the  poor.     The  disposition  therefore 
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is  not  a  change  from  affection  to  his  relations,  for 
even  Harrison  and  his  wife,  the  niece  of  the  de- 
ceased, were  hardly  acknowledged  by  him,  and 
their  daughter,  Hannah,  was  brought  up,  not  as  a 
favoured  relation,  but  as  a  servant :  while,  on  the 
other  hand,  the  disposition  is  in  principle  the 
same  as  the  deceased  had  intended  during  the 
last  ten  years  of  his  life :  this  is  manifest  from  the 
testamentary  instrument  prepared  by  the  deceased 
himself  in  1819 ;  which  is  all  in  his  own  hand- 
Writing,  is  carefully  drawn  up,  is  fairly  written ; 
he  carries  it  to  his  solicitor,  but  as  it  gave  the 
property  in  trust  to  his  successors  at  Bramsbot, 
the  bequest  could  not  have  been  carried  into  exe- 
cution. The  deceased  and  his  solicitor  corre- 
spond on  the  subject ;  the  latter  prepares  a  draft 
making  the  college  trustees,  and  sends  it  to  the 
deceased  accompanied  by  an  explanatory  letter. 

So  far  then  as  the  disposition  is  concerned,  here 
were  precisely  the  same  intentions  in  1819,  and 
expressed  nearly  in  the  same  terms.  At  that  time 
his  soundness  of  mind  is  unquestioned,  however 
peculiar  some  of  his  opinions  might  be.  Whether 
the  deceased  ever  executed  a  will  to  that  effect 
does  not  appear,  but  the  intention  continued— at 
least  it  was  existing  long  before  the  suspicion 
respecting  the  poison  arose. 

It  does  not  exactly  appear  when  the  instrument 
propounded  was  first  written — it  was  after  the 
death  of  his  dog  Carbo  in  1824  ;  for  that  event, 
as  has  been  already  mentioned,  is  recorded  in  it. 
It  was  written  and  ready  for  execution  in  Febru- 
ary 1827,  as  appears  from  the  evidence  of  Mr, 
Parson ;  it  was  probably  written  about  the  same 
time  as  the  labels  (annexed  to  the  two  bags  of 
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1830.       money)  propounded  as  testamentary ;   they  are 

Mich.  Tan.    ^atcd  the  20th  of  February  1827.     This  mode  of 

lit  scsfioo.     bequeathing  these  sums  was  probably  adopted  to 

FoLMCK      evade  the  legacy  duty :  whether  that  effect  will 

ALumiu     ^^  produced  is  not  the  question ;  but  the  bequests 

will  be  good  as  evidence  of  a  clear  intention  to 

convey  those  bene6ts  at  his  death  to  the  persons 

named. 

As  to  the  will,  the  account  given  by  the  Rev. 
Mr.  Parson,  confirmed  as  it  is  by  the  other  evi- 
dence in  the  cause,  is  quite  decisive.  "  On  the 
l6th  of  February  the  deceased  asked  him  if  he 
^  expected  any  friend  to  stay,  as  he  had  an  instru- 
ment, and  that  indeed  it  was  then  in  his  pocket, 
to  which  he  wished  deponent  and  some  friend  to 
be  a  witness."  He  answered,  "  he  expected  a 
friend  from  the  neighbourhood  of  Basingstoke, 
and  would  let  deceased  know  when  he  came." 
Here-then  is  the  instrument  prepared,  and  here  is 
the  intention  to  e^cute — and  that  intention  only 
deferred,  because  he  waited  for  witnesses  whom 
he  chose  to  select  for  that  purpose.  On  the  7th 
of  March  the  deceased  repeated  the  inquiry ; 
again,  on  the  30th  of  March,  just  the  same  con- 
versation took  place,  and  on  the  9th  of  April  a 
similar  inquiry  was  made.  Parson  says,  **  he  re- 
members the  conversation,  for  he  wrote  it  in  his 
journal."  Having  made  these  four  several  in- 
quiries in  order  to  get  Mr.  Parson  and  some  friend 
to  attest  the  instrument,  and  finding  that  Mr. 
?arson*s  friend  was  no  longer  expected,  the  de- 
ceased, on  the  19th  of  April,  invites  his  own  cu- 
rate, Mr.  Locke,  to  meet  Mr.  Parson  at  his  house ; 
and  the  will  is,  on  that  occasion,  executed,  and 
attested  by  these  gentlemen. 


PREROGATIVE  COURT  OF  CANTERBURY.  541 

Here  then,  for  two  months — from  the  l6th  of  '830. 
February  to  the  19th  of  April — the  instrument  jdica.  Tmm, 
was  ready  prepared  j  the  deceased  was  anxious  to  ^•^setrion. 
execute,  and  finally  did  execute  it  on  the  19th.  Fnxacs 
Suppose  then,  on  Easter  Monday,  (for  the  insa-  Au^ioif* 
nity  is  not  averred  till  after  that  day,  and  every 
witness  on  both  sides  says  that  on  that  day  they 
would  without  hesitation  have  witnessed  his  will,) 
or  on  any  previous  day,  the  deceased  had,  by  the 
visitation  of  Providence,  been  suddenly  struck 
either  with  death  or  with  violent  frenzy,  which 
had  continued  till  his  death,  would  that  have  af- 
fected the  validity  of  the  will,  which  disposes  only 
of  personalty  ?  Here  was  an  intention  existing 
ten  years  before  as  to  the  disposition — the  instru- 
ment ready  for  execution  in  February — all  in  the 
deceased's  own  hand-writing— -the  formal  execu- 
tion merely  delayed  to  get  such  attesting  witnesses 
as  he  wished,  in  order  that  the  matter  might  not 
become  known  in  the  parish.  If  the  intention 
continued,  execution  would  not  have  been  neces- 
sary under  the  circumstances  I  have  supposed  in 
order  to  give  legal  effect  to  the  instrument — that 
instrument  merely  disposing  of  personalty.  As- 
suming then,  as  pleaded,  '*  that  a  day  or  two  afler 
Easter  the  deceased  became  under  a  delusion  as 
to  the  poisoning,"  it  could  not  affect  this  will 
merely  of  personal  property. 

This  short  view  of  the  case  seems  to  put  an  end 
to  the  que9tion  as  to  the  validity  of  the  will,  for 
the  will  was  valid  at  the  time  the  delusion  is 
alleged  to  have  taken  place,  even  supposing  such 
a  delusion  to  have  arisen  as  from  that  moment 
rendered  the  deceased  intestable. 

The  codicil  may  by  possibility  stand  upon  dif* 


CASES   DETEHHIHED   IH   THE 

ferent  grounds.  That  iostruiDent  contains  a  dis- 
position of  real  property,  though  of  no  great  value. 
The  law  respecting  real  property  looks  to  the  fiict 
of  execution — it  is  e^ential :  if  the  deceased  was 
of  unsound  mind  when  be  executed  the  instru- 
ment, it  would  not  be  valid  in  law.  The  same 
effects  would  follow  as  if  the  deceased  had  died 
between  the  preparation  and  execution  of  a  will  of 
real  property.  The  validity  of  this  codicil  seems 
scarcely  a  fit  subject  for  the  decision  of  this 
Court.  The  legacy' of  1/.  to  provide  milk  can 
hardly  be  carried  into  efiect,  and  the  sentence  of 
this  Court  will  not  of  course  bind  the  heiress  at 
law.  The  Court  will  therefore  not  enter  into  any 
detail  of  reasons  respecting  the  codicil.  The  dis- 
position of  it  is  the  same  as  of  the  will,  viz.  that 
the  property  should  go  to  the  same  trusts. 

Now  the  presumption  of  law  is  in  favour  of 
sanity  till  insanity  be  clearly  established.  The 
alleged  delusion  in  no  degree  respects  the  sister, 
who  ia  the  heiress  at  law  of  the  real  property  and 
the  sole  person  entitled  to  the  personalty  under  an 
intestacy.  At  all  events  it  was  a  mojiomama  /  for 
upon  every  other  subject,  from  the  time  in  ques- 
tion to  his  death,  the  deceased  acts  as  a  person  of 
sound  mindf  memory,  and  understanding,  as  much 
as  he  had  ever  been :  he  manages  his  house — he 
manages  his  property  and  bis  farm  —grants  leases 
— receives  tithes — keeps  accounts — recognizes  his 
will — holds  rational  conversation — and  does  church 
duty.  A  monomania  to  affect  such  an  instrument, 
under  such  circumstances,  should  be  clear  in  point 
of  existence  and  decided  in  character  beyond  all 
doubt.  That  the  deceased  thought  and  believed 
that  an  attempt  had  been  made  to  poison  him  seems 
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to  be  a  fact  established ;  but  is  it  established  that  his 
opinion  in  that  respect  was  a  mere  morbid  insane 
delusion  rendering  him  intestable  ?  The  question 
is  not  whether  the  attempt  to  poison  was  really 
made,  but  whether  he  had  grounds  for  suspecting 
it ;  or  whether,  as  pleaded,  *'  the  deceased  had 
no  rational  grounds  whatever  for  his  belief/' 

What  then  are  the  fkcts  ?  . 

It  seems  pretty  clearly  established  that  he  and 
his  two  servants  were  aU  taken  ill  together,  with 
a  complaint  in  the  bowels  and  vomiting.  The 
natural  inference  from  this  is,  that  something  in 
their  food  had  disagreed  with  each  of  them :  it 
,did  not  follow  that  it  was  poison — still  less  that  it 
was  poison  purposely  and  maliciously  introduced  : 
but  the  coincidence  was  singular,  and  might  na- 
turally excite  some  alarm  and  suspicion.  Another 
fact  is,  that  there  was  some  conversation  between 
the  two  Harrisons — the  boy  and  the  girl — Wil- 
liam and  Hannah — about  poisoning.  Whether  in 
consequence  of  this  sickness  something  may  have 
been  said  about  poison,  and  repeated  by  the  girl 
to  the  boy ;  or  something  said  at  Harrison's  which 
the  boy  repeated  to  the  girl — or  how  it  happened 
is  not  very  material — but  this  conversation  being 
repeated  either  to  the  deceased's  housekeeper,  or 
to  the  deceased,  and  coupled  with  the  sickness, 
might  increase  suspicion.  The  deceased  was  old 
— he  was  nervous — he  was  suspicious — ^he  thought 
his  dog  had  been  poisoned — he  suspected  young 
Harrison ;  these  circumstances  together  might 
create  suspicion  without  a  mere  deluded  imagin- 
ation. To  a  suspicious  mind,  *'  trifles  light  as  air 
are  confirmations  strong." 

How  does  he  act?  As  any  rational  person  having 
the  slightest  suspicion  of  such  an  attempt  would  act: 
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^"830-       he  goes  to  Godalming,  consults  a  medical  man,  Mr. 
Uica.  TmtM,    Balchin — he  relates  all  the  particulars  ;  Balchin, 
jftswrion.     neither  from  his  relation  nor  from  his  deportment, 
FvLLioc      thinks  it  mere  morbid  imagination — he  advises  him 
ALumii.     how  to  act — ^to  take  precautions— to  use  neither 
the  milk  nor  the  water.     The  deceased  relates  the 
same  account  to  his  solicitors— they  have  the  same 
impressions  and  give  the  same  advice— he  is  there 
two  days — he  has  this  codicil  prepared — he  copies 
it  on  his  will  and  he  executes  it.     His  solicitors 
and  the  witnesses  have  full  opportunities  of  judging 
of  his  deportment ;  and  there  was  neither  in  the 
fbcts  which  he  stated,  nor  in  his  behaviour,  any 
thing  to  induce  them  to  doubt  his  sanity.     They 
at  least  thought  he  had  rational  grounds  at  that 
time  for  his  suspicions.    Can,  then,  the  Court  ven- 
ture to  say  that  this  suspicion,  founded  on  these 
circumstances,  was    insanity — such    decided  in^^ 
sanity  as  rendered  him  at  that  time  intestable  and 
vitiated  any  civil  act  he  could  do  ? 

Under  this  suspicion  of  an  attempt  to  poison 
his  milk  he  has  a  clause  inserted  in  the  codicil  to 
give  1/.  to  provide  wholesome  milk.  This  records 
that  he  had  the  suspicion,  but  it  goes  no  farther ; 
it  does  not  prove  that  the  suspicion  was  an  insane 
delusion :  the  fact  might  be  true  or  false — but  he 
had  the  grounds  for  entertaining  the  suspicion 
already  *sfated ;  he  inserts  in  his  will  the  same  sort 
of  record  in  respect  to  his  dog  at  least  two  months 
previously — before  he  is  suspected  of  insanity ; 
and  there  the  fact  was  probably  true,  for  at  least  in 
the  opinion  of  others  the  dog  had  been  poisoned. 
.  Xlie  time  of  this  visit  to  Godalming  when  the 
codicil  was  made  is  the  most  important  period; 
'  ^  but  there  are  various  subsequent  investigations 
for  the  purpose  of  ascertaining  whether  any  attempt , 
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to  poison   the   deceased  had  been  really  made : 
or  rather  the  enquiry  is,  whether  there  was  any 
ground  to  charge  Harrison  and  to  take  legal- pro- 
ceedings  against  him.     The  gentlemen,  who  con- 
duct these  several  investigations,  are  satisfied  that 
no  attempt  was  made ;  that  there  was  no  sufficient 
evidence  of  the  fact ;  and  they  probably  come  to 
a  right  conclusion,  that  no  attempt  whatever  had 
been^  made ;    that  no  poison  had  been  infused 
either  into  the  milk,  or  into  the  bucket,  or  into 
the  well :  but  the  deceased  adheres  to  his  own 
suspicion  ;  they  cannot  convince  him :  it  does  not 
follow  that  he  was  at  first  insane ;  he  was  not  be- 
lieving impossibilities — he  was  not  believing  that 
trees  could  walk,  nor  that  statues  could  nod,  nor 
any  thing  naturally  impossible— rof  the  falsehood 
of  which  reason  must' at  once  convince  him.     An 
opinion  against  rational  probability  is  not  neces- 
sarily an  insane  opinion ;  it  is  not  drawing  right 
conclusions  from  manifestly  false  premises,  but 
erroneous  inferences  from  premises  which  may  be 
true.     The   deceased  and  his  two  servants  had 
been  simultaneously  sick  and  ill.     Some  conver- 
sation about  poison  had  taken  place  between  the 
boy  and  girl.     His  dog  had  a  strong  appearance  of 
having  been  poisoned  three  years  before — he  con- 
sults a  medical  man,  relates  all  the  circumstances 
and  symptoms  both  to  him  and  to  his  solicitors — : 
they  advise  precautions — he  carries  some  milk  to 
his  medical  man,  Balchin — Balchin  cannot  analyse, 
but  he  compares  it  with  some  milk  of  his  own  and 
they  are  different.     "  It  had,"  says   Balchin,  "  a 
hot,  brackish  taste,  and  imparted  the  same  sensa- 
tion to  his  tongue  as  if  there  had  been  corrosive 
sublimate  put  into  it :  he  wa;  of  opinion  that  the^ 
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^S^-  milk  contained  corrosive  sublimate,  and  told  the 
ukh.  Tmt,  deceased  there  was  Bomething  wrong  in  the  milk." 
i«tsw^».  Here  there  is  ground  for  the  suspicion :  here  is  a 
Pdiuck  medical  opinion  confirming  the  deceased's  opinion: 
AuIImw.  that  opinion  might  be  erroneous — the  taste  might 
arise  from  some  accidental  cause — there  might 
have  been  something  infused  into  this  milk,  though 
not  by  Harrison.  Certdnly  the  deceased  appears 
to  have  been  sincere  in  his  opinion  that  poisoning 
had  been  attempted — he  adheres  to  that  opinion— 
the  gentlemen,  who  investigate  the  matter,  cannot 
convince  him  that  he  is  wrong  in  his  opinion  and 
that  they  are  right  Even  if  all  these  investiga- 
tions had  made  the  impression  deeper  and  bis  con- 
viction stronger,  till  what  was  originally  no  more 
than  suspicion  at  length  grew  into  insanity,becom- 
ing  a  morbid  delusion,  which  no  proof  nor  reason- 
ing could  remove,  still,  that  ex  poHjacto  delusion 
would  not  a£fect  the  validity  even  of  the  codicil. 
His  whole  conduct  and  deportment  on  the  Sdd 
and  34th  of  April  were  those  of  perfect  sanity, 
supposing  him  to  have  any  grounds  of  suspicion. 
The  whole  of  his  subsequent  conduct  is  quite 
consistent  with  it — he  retains  his  opinion  founded 
on  the  circumstances  referred  to :  but  he  manages 
his  property,  he  occupies  his  glebe,  he  settles  for 
his  tithes ;  he  keeps  his  accounts,  he  in  some  de- 
gree recovers  his  health  and  spirits.  If  insanity 
did  exist,  it  is  monomania  in  the  strictest  sense  and 
to  a  singular  degree.  When  such  circumstances 
arose  to  excite  the  original  suspicion,  the  Court  is 
not  prepared  to  say  that  monomania  did  exist  when 
the  codicil  was  executed. 

To  invalidate  an  instrument  in  the  handwriting 
of  the  deceased,  prepared  from  his  instructions,— 
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the  solicitors,  the  medical  person,  the  attesting 
witnesses,  all  concurring  in  opinion,  and  judging 
from  the  conduct  and  deportment  that  he  was  of 
perfect  sound  mind,  the  existence  of  insanity  at 
that  time  ought  to  be  clear  beyond  all  doubt,  in 
order  to  affect  even  the  codicil;  still  less  could 
this  suspicion  affect  the  will  regarding  personalty 
only,  containing  a  disposition  intended  ten  years, 
and,  as  appears,  during  the  whole  of  ten  years, 
prepared  two  months  before,  and  the  execution 
merely  delayed  to  get  witnesses. 

In  this  view  it  is  proper  to  pronounce  for  the 
will  and  the  other  two  papers ;  and,  as  far  as  the 
Court  has  jurisdiction,  for  the  codicil  also. 

Lushington  asked  for  costs  out  of  the  estate. 
The  only  next  of  kin  was  excluded. 

The  King^s  Advocate — The  executor  cannot 
consent  but  does  not  oppose. 
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Per  Curiam. 
I  am  extremely  disinclined  to  allow  the  costs 
out  of  the  estate :  but,  considering  the  great  ex- 
tent of  the  property,  I  shall  direct  costs  on  both 
sides  out  of  the  estate  to  form  part  of  the  decree. 
It  is  under  the  very  particular  circumstances  of 
this  case  that  I  grant  them  ;  but  I  am  almost  de- 
terred from  so  doing  by  the  great  bulk  of  evidence 
introduced  into  the  cause. 
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ROBEHTS  V.  ROUND  AND    OTHERS. 

DacS. 

TMtmrixbning  This  was  a  causc  of  provinff  the  will  of  Diana 

(wilboul  de-^^„  ,  iTii 

uroying  the  ki]  Caswall ;  and  was  promoted  by  the  sole  executor 
^itk^mudii-  ^"'^  residuary  legatee  against  the  next  of  kin. 
I^but^JwdS  The  allegation  pleaded;  that  Miss  Caswall 
iDherownpM-  died  OD  the  23d  of  April,  1830,  leaving  Susan 
M^%ti^  ConstantJa  (wife  of  J.  Round,  Esq.)>  Maria  (wife 
SjJi^It'^Sr  of  J.  C.  Bourchier,  Esq.),  Mary  (wife  of  J.  G. 
Iw'l'^ii'^  Wilkinson,  Esq.).  and  Ann  (wife  of  J.  Rolt,  Esq.). 
p«nki  reroc*.    hcF  nieccs,  only  next  of  kin,  and  the  only  persons 

lion.     On    (tU    .       ,,       ..        ,        •'     ,         ,  '  ,  ,      ■'  , 

dmccafuniiiiei-  in  distnoution :  that  her  personal  and  real  estate 

for^"?^  was  each  of  the  value  of  30,000/. 

Jj^li^I^''L       ®-  "^^^  execution,  in  duplicate,  of  the  will,  on 

co«.cM,tcf  ^  the  11th  of  April,  1814. 

3.  That  when  she  gave  instructions  for  her 
will,  she  shewed  to  Mr.  Dance,  the  solicitor,  a 
previous  will,  whereby  she  bad  devised  her  four 
estates  to  the  eldest  four  of  the  five  daughters  of 
her  brother ;  and  which  provided  that  if  either  of 
the  four  died,  the  estate  lefl  to  tfaat  one  should  go 
to  the  next  youngest  sister ;  that  Dance  then 
pointed  out,  "  that  in  that  case  her  brother's 
youngest  daughter  would  not  be  entitled  to  any 
estate  except  in  the  event  of  the  death  of  the 
fourth  daughter,  and  suggested,  that  as  the  several 
estates  were  very  unequal  in  value,  a  provision  for 
her  youngest  niece  might  be  made  by  a  charge 
upon  one  of  the  larger  estates;"  to  which  she 
replied,  "  that  she  would  not  divide  an  estate ;  '* 
that  Dance  then  suggested,  *'  that  she  might 
treat  her  leasehold  house  in  Davies  Street  as  a 
fifth  estate,  so  as  to  give  a  property  to  each  niece  j " 
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that  she  replied,  **  No,  the  Davies  Street  house 
must  be  for  my  eldest  niece :  *'  that  Dance  then 
said,  <*  that  in  case  of  the  death  of  either  of  her 
nieces  she  must  reconsider  the  will  she  was  about 
to  make,  and  adapt  it  accordingly:^'  that  after  the 
death  in  1815,  of  the  third  daughter  (one  of  the 
legatees,)  Dance  reminded  the  deceased  as  to  the 
effect  of  her  will ;  to  which  she  replied,  ^*  she 
would  consider  of  it:"  that  upon  his  again,  shortly 
afterwards,  mentioning  the  subject,  she  replied, 
*^  that  she  felt  a  difficulty  about  it )  that  she  did 
not  like  to  make  another  will  without  naming  her 
brother  an  executor,  which  she  should  not  do/' 

4.  That  the  will  was  kept  by  the  deceased  j 
that  the  duplicate  was  immediately  after  the  exe- 
cution sealed  up  in  an  envelope,  and  left  with 
Dance,  who  so  retained  possession  of  it  till 
October,  1827,  when  he  delivered  it  to  her,  at  her 
request  -,  that  she  did  not  afterwards  ever  allude  to 
her  will,  or  to  the  duplicate,  or  to  her  testamentary 
intentions  to  Dance  (though  she  saw  and  con- 
sulted him  on  legal  business  several  times  during 
her  last  illness,  and  for  the  last  time  on  the  7th  of 
April,  1830,)  or  to  any  other  person,  save  that  in 
November,  1829,  she  enquired  of  Dance,  **  how 
her  property  would  go  if  she  died  without  a  will ; " 
when  he  informed  her.  That  the  duplicate  was^ 
when  delivered  to  the  deceased,  sealed  up  in  its 
original  envelope,  and  was  in  the  same  condition 
as  when  executed,  and  that  it  remained  in  her 
possession  to  her  death- 

5.  That,  on  the  day  next  following  the  de- 
ceased's death,  the  will  and  duplicate  were  found 
by  Mr.  Dance,  Mr.  and  Mrs.  Round,  and  Mr. 
and  Mrs.  Bourchief,  in  the  deceased's  portfolio, 
which  was  on  her  bed  to  the  time  of  her  death } 

VOL,  III.  o  o 


1830. 

DeciS. 

RoBKan 

Rouxs  Aim 
OriixBii 


550 


CASES   DETERMINED   IN   THE 


1830. 
Dec.  8. 

BoBB&Tt 

V, 

ROUXO  AXO 

Onzts. 


and  was  at  her  request  taken  to  her  by  her  nurse 
in  the  presence  of  Mathews,  her  confidential  serv- 
ant, on  the  evening  next  preceding  her  death, 
that  she  might  see  if  it  was  locked ;  and  that  it  so 
remained  locked,  (the  key  being  kept  by  the  de- 
ceased,) and  was,  very  shortly  after  her  death,  de- 
livered by  Mathews  to  Mr.  Dance,  Mr.  and  Mrs. 
Round,  and  Mr.  and  Mrs.  Bourchier.  That  the 
will,  found  in  the  portfolio,  was  enclosed  in  an 
envelope  endorsed,  in  the  deceased's  hand-writing, 
«  My  will,  dated  the  11th  of  April  X814:''  that 
on  the  duplicate  being  found  in  the  portfolio,  the 
first  sheet  was  discovered  to  have  been  mutilated 
or  cut  as  the  same  now  appears  (a).     That  the  de- 

(fl)  "  I  give  and  devise  all  those  my  freehold  messuages^  &c., 
in^  &c.^  unto  and  to  the  use  of  my  niece  Stisan  Consiantia  Cos- 
wall,  eldest  daughter  of  my  brother,  George  CaswaU,  of  Sacomb 
Park,  in  the  county  of  Herts,  Esquire,*  her  heirs  and  assigns  for 
ever.  I  also  give  and  devise  all  those  my  freehold  messuages, 
&c.^  in^  Sec,  to  the  use  of  my  niece  Maria  Caswall,  second 
dattghter  of,  S^c,  her  heirs  and  assigns  for  ever.  I  give  and  be- 
queath all  those  my  leasehold  messuages,  &c.,  in^  Stc,  unto  my 
niece,  Elisui  Caswall,  third  daughter  of,  <$*c.j  her  executors,  ad- 
ministrators, and  assigns.  I  give  and  devise  all  my  copyhold  or 
customary  messuages,  &c.,  in,  &c.,  to  the  use  of  my  niece,  Mary 
Caswall,  fourth  daughter  of,  S^c,  her  heirs  and  assigns  for  ever. 
I  bequeath  all  that  my  leasehold  messuage.  No.  33,  Davies 
Street,  &c*,  from  and  cfter  the  expiration  of  one  calendar  month 
after  my  decease ^  unto  my  niece,  the  said  S.  C  Caswall,  her  exe- 
cutors, administrators,  and  assigns;  and  in  case  any  of  them^  ray 
said  nieces,  shall  happen  to  die  in  my  lifetime,  or  after  my  de- 
cease, and  without  lawful  issue,  then  I  bequeath  the  estate  and 
premises  hereinbefore  devised  or  bequeathed  unto  her  or  them 
respectively,  uuto  the  next  younger  sister  of  her  so  dying  as 
aforesaid,  and  to  the  heirs,  &c.,  of  such  next  younger  sister,  ac- 
cording to  the  nature  and  quality  of  the  estate."  The  will  then 
gave  two  leasehold  houses,  and  500/.  Bank  Long  Annuities  to 
Miss  Roberts,  and  contained  this  clause ; — ''  I  give  unto  my 
niece  S.  C.  Caswall  all  my  household  goods,  furniture,  &c.  &&, 


*  The  parts  in  Italic  were  cut  ouU 
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ceased  was  confined  to  her  bed-room  by  her  last 
illness  for  about  two  months,  during  which  time 
the  portfolio  was  never  removed  from  her  bed- 
room, and,  previous  to  her  illness,  it  was  usually 
taken  to  her  bed-room  at  night ;  that  it  was  left 
sometimes  in  the  sitting-room  all  night,  and  was 
80  left,  with  the  key  in  it,  one  night  in  November 
or  December  1829. 

6.  That  one  evening,  in  or  about  November 
18299  the  housemaid  found  on  the  carpet  in  the 
dining-room  a  paper  writing,  alleged  to  have  been 
part  of,  and  cut  from,  the  first  sheet  of  the  dupli- 
cate; that  the  housemaid  put  it  between  the 
leaves  of  a  book  then  in  the  parlour,  but,  during 
the  deceased's  life,  never  mentioned  her  having  so 
done ;  that  after  the  deceased^s  death  the  paper 
was  found  in  the  book  by  Mr.  Round,  and  that  it 
is  now  in  the  same  condition  as  when  put  into  the 
book.  [No  other  testamentary  paper,  and  no 
other  part  of  the  mutilated  duplicate  could  be 
found.] 

7*  Pleaded  the  endorsement  on  the  envelope 
and  also  the  word  '^  mine,''  written  with  pencil  on 
the  outer  sheet  of  the  will,  to  be  in  the  deceased's 
hand-writing. 

8.  Pleaded  uninterrupted  affection  and  regard 
for  her  nieces :  that  they  constantly  visited  the 
deceased  when  they  were  in  London  :  that  either 
Mrs.  John  Round,  or  Mrs.  Bourchier,  visited  her 


1830. 

Dec.  8. 

RoBCKTe 

Romm  Aim 
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and  all  other  effects  and  things  which  shall  be  in  my  house  at 
my  decease,  except  monies  or  securities  Boit  money>  and  except 
such  articles  as  are  herein  otherwise  bequeathed."  The  deceased 
further  gaye  various  legacies,  and  minutely  specified  the  pro- 
portions in  which  her  nieces  should  take  her  trinkets,  furs,  and 
lace,  bequeathing  ''  her  beada  of  different  colours  to  be  equally 
divided  between  her  nieces  Mary  and  Ann." 

o  o2 
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daily  during  her  last  illness,  (the  two  other  nieces 
being  out  of  England,)  and  were  by  her  direc- 
tions admitted  to  her  bed-room;  and  the  deceased 
told  Mathews,  "  that  she  wished  Mrs.  J.  Round 
to  come  daily." 

9.  Pleaded  undiminished  friendship  for  Miss 
Roberts,  the  sole  executrix  and  residuary  legatee^ 
that  the  deceased  corresponded  with  her,  and  sent 
her  presents  of  money  and  other  tokens  of  regard ; 
that  Miss  Roberts,  for  several  years  prior  to  and 
till  August  I8I7,  resided  with  the  deceased,  and 
afterwards  visited  her  for  a  few  weeks  in  each 
year. 

The  evidence  entirely  sustained  the  allegation. 

PhilUmore  and  LusMngton  for  the  Executrix. 

The  King's  Advocate  and  Dodson  for  Mrs. 
J.  Hound  and  Mrs.  Bourcbier. 

Addams  and  Haggard,  for  Mrs.  Green  Wilkin- 
son and  Mrs.  Rolt,  cited  Pemberton  v.  Pemberton, 
13  Ves.  SlO(a). 

Judgment. 

Sir  J.  NicHOLL. 

What,  upon  the  face  of  the  instrument,  are  the 
sound  legal  construction  and  presumptions?  Sup- 
pose that  the  mutilated  instrument  alone  had 
been  found  and  that  no  duplicate  had  ever  existed. 
This  mutilation  of  the  first  sheet,  leaving  the 
signature  untouched,  would  not  be  a  total  revo- 
cation :  it  would  be  a  revocation  of  those  par- 
ticular  devises   only  (6);    but    there    being   two 

(a)  See  Colvin  v.  Frwer,  Vol.  II.  266. 
(6)  Larkins  v.  Larkins,  3  B.  and  P.  16. 
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papers  both  in  the  deceased's  possession,  the 
presumption  of  law  would  be,  that  by  the  pre- 
servation of  one  duplicate  entire  she  did  not  intend 
a  revocation  of  these  particular  devises,  otherwise 
she  would  have  mutilated  both  duplicates.  The 
construction  then  to  be  put  upon  this  act  of  muti- 
lation (for  it  clearly  appears  to  have  been  her  own 
act)  is,  that,  at  most,  it  was  a  preparation  for  a 
projected  alteration,  to  which  she  had  not  finally 
made  up  her  mind,  or  which  she  had  abandoned ; 
and  therefore  she  preserved  entire  the  duplicate 
which  she  had  always  retained  in  her  own  pos- 
session and  on  which  she  had  written  the  word 


**  mine." 


If  upon  the  face  of  the  paper  any  doubt  could 
arise,  the  extrinsic  circumstances  detailed  in  the 
evidence  concur  in  establishing  this  conclusion. 
She  did  not  mean  to  revoke  altogether,  for  she 
continued  to  the  end  of  her  life  on  the  most 
affectionate  and  confidential  terms  with  Miss 
Roberts,  the  executrix  and  residuary  legatee.  Many 
of  her  letters  for  years  past  are  exhibited,  some  a 
few  days  only  before  her  death.  She  did  not  mean 
to  revoke  the  devises  to  all  her  nieces,  for  those 
who  were  living  continued  to  her  death  on  the  most 
affectionate  terms  with  her,  the  two  in  town  going 
daily  or  twice  a  day  to  sit  with  her  during  her 
last  illness.  At  the  time  of  the  preparation  and 
execution  of  the  paper  she  was  very  firm  in  her 
intention,  and  resisted  the  applications  of  Mr. 
Dance  to  vary  the  disposition.  The  mutilation 
therefore,  done  in  this  fanciful  mode,  could  only 
have  been  some  thoughtless  experiment  of  a  pro- 
jected alteration,  which  probably  did  not  involve 
an  alteration  of  all  these  devises,  but  only  of  the 
wording  and  description  of  the  nieces,  rendered 
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desirable  by  the  death  of  one  of  them,  and  the 
marriage  of  tlie  others  subsequent  to  the  execution 
of  the  will :  but  whatever  the  object  was,  she 
seems  to  have  abandoned  it  and  to  have  abided 
by  the  original  duplicate  instrument,  the  posr 
seasion  of  which  she  retained. 

Upon  the  whole  I  pronounce  for  the  will :  but 
as  the  act  of  the  deceased  made  it  necessary  to 
take  the  judgment  of  the  Court,  the  parties  are 
entitled  to  their  costs  out  of  the  estate  (a). 


DEAN    V.    DAVIDSON. 


1831. 


it  mform- 


Jahes  Davidson,  the  sole  executor  in  the  will  of 

Thomas  Dean,   having  been   cited   by   William 

iaon.ibe  Court,  Dean,  a  first  cousin  of  the  testator  and  one  of  the 

oo  Kcurttlel  jut.  •  i  i  /•  t 

tif;ti)g,  giuted  residuary  legatees,  to  accept  or  refuse  probate,  or 
p^ndSSJ^  shew  cause  why  administration,  with  the  will  an- 
Sifrf  isoru^  nexed,  should  not  be  granted,  appeared  to  the 
dT^'tta  ^  ilecree,  and  on  the  2d  Session  of  Hilary  Term, 
p>^  weDt  M  18^9,  set  forth  his  petition; — that  the  testator 
iBO!r^d"'hid  formerly  resided  in  Paternoster  Row,  but  in  De- 
T^  f^t  cember  1803,  sailed  for  Demerara,  and  left  his 
th.1  hi.  mutber,  will,  datcd  thc  17th  of  July  1801,  in  his  posses- 

whodiedinlSeS,       .  ,  -  ,  ,  ,        ,    n    -n        i         i     .  t-i 

believed  him  to  siOD :  that  from  the  time  he  left  England*  he,  Da- 
5^1^ ""bdi^  vidson,  had  not  had  any  communication  with,  nor 
^!m '«'tawr  ""eceived  any  information  respecting  him,  save  that 
will,— tnd  thu  in  1828  William  Dean  had  shewed  to  him  a  letter 
b^btJ^]u^  written  by  the  testator,  and  dated,  Demerara 
l!^'b"^Ih^  1804;  that  he,  Davidson,  has  no  sufficient  means 

oblaining  coD- 

du!i.e  evidence  („)  S«.  LambcU  v.  LambeU,  infra,  568. 
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of  forming  a  belief  whether  Thomas  Dean  be  liv-       1831. 
ing  or  dead,  and  therefore  submits  whether  he  Hilary  Tsmi, 
ought  legally  to  be  called  upon  according  to  the     ***  sefrion. 
decree.  Dsak 

To  meet  this  petition  an  affidavit  was  brought  dayuwok. 
in  by  Mr.  Bundy,  stating  that  he  had  married  the 
mother  of  Thomas  Dean  ;  that  since  ISOl,  no 
letter  nor  communication  had,  to  his  knowledge, 
been  received  from  him  ;  that  a  report  had  reach- 
ed England  of  his  death,  but  that  his  mother  did 
not  make  any  inquiries  respecting  him,  and  that 
she  died  in  18^6,  and  believed  her  son  to  have 
died  a  bachelor,  and  without  having  left  a  will  tff 
a  later  date  than  that  of  1801,  executed  about  the 
time  of  his  coming  of  age.  Two  affidavits  were 
filed  by  William  Dean,  one  stating,  that  in  1828 
he  caused  inquiries  to  be  made  in  that  part  of 
Demerara  where  the  deceased  had  last  been  heard 
of,  and  that  some  documents  and  information  of 
the  death  of  a  Mr.  Dean  had  been  received  in 
1829;  but  as  they  did  not  effectually  establish 
the  identity,  a  further  letter  had  been  sent  for 
more  particulars,  which,  up  to  April  1830,  had 
not  been  furnished.  The  other  affidavit  stated, 
that  a  bill  in  Chancery  had  been  filed  by  certain 
parties  claiming  under  the  will  of  Thomas  Dean, 
that  the  deponent  was  made  a  defendant,  that 
Davidson  had  appeared  to  the  bill,  and  that  a  re- 
ference would  be  made  to  the  Master  to  report  as 
to  whether  the  said  Dean  was  dead  or  alive  :  and 
that  to  obtain  affirmative  evidence  of  his  death, 
the  deponent  had  used  the  greatest  diligence. 

The  cause  stood  over  from  time  to  time  upon 
the  exhibition  of  these  affidavits ;  the  Court  hav- 
ing intimated  that  if  no  further  evidence  could  be 
procured,  it  should  presume  the  testator  to  be 
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1831.       dead  (a) ;  when  on  this  day,  the  death  of  David- 

Hiu>T  T««ii,  8on  being  alleged,  the  administration,  with  the 
iiiSeuion.    ^jii  annexed,  was  granted  to  William  Dean  :  but 
DuM       as  the  testator  might  possibly  not  be  dead,  the 
PiTO««.     Court  directed  the  securities  to  justify. 

An  application  was  then  made  by  LusMngton 
for  the  costs  incurred  on  behalf  of  Davidson; 
which  was  opposed  by  the  King's  Advocate. 

The  Court,  afkr  ascertaining  that  the  costs  did 
not  exceed  10/.,  allowed  51.  nomine  expensarum* 


CONYEBS  V.  KITSON. 


SSiti^  ^  between  a  party  asserting  herself  to  be  the  de- 
ta^  ^^^  ceased's  widow  and  the  sister  and  admitted  next 
during  the  do.  of  kin.  There  were  also  five  nephews  and  nieces, 
•nothei'mLi"'*'  jnfants,  who  were  entitled  in  distribution  :  they 
rffdon™"^*!  w^s  "ot  before  the  Court.  The  interest  of  Char- 
d«u^terbyhiiii,  Jottc  as  the  lawful  relict  of  the  deceased  was  con- 
ma    coolinuing    ^  ,     .  ,        t.  i-  i  /i 

to  cohiut  wiLh  fessed  by  the  Proctor  for  the  sister  m  an  act  of 
ci!!ll(Bi!dmi>ii2  Court.  The  property  did  not  exceed  ^00/.,  and 
Snl^Md^o^  was  invested  in  the  funds.  The  cause  was  argued 
d^to'colu.*''  **"  petition  and  affidavits. 

Lushington  and  Addams  for  the  sister. 

Bumaby  and  Dodson,  contrd. 

Subsequent  marriage  is  no  bar.  Webb  v.  Need> 
ham,  1  Add.  494. 

(a)  See  Doe  r.  Oriffin,  15  East,  283.  See  also  Doe  t.  JesMm^ 
&  EsBt,  85.  3  Bac.  Abridg.  369.  Doe  v.  Deakia^  4  B.  and  A. 
433.  IJac.  I.  c.  11.  s,  2,  OS  to  bi^am^.  19  Car.  JI.  c  6,  as  t9 
itaaci  for  live*. 
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Judgment.  1831. 

Sir  John  Nicholl.  HiZITtvem, 

Laurence  Conyers  died  on  the  10th  of  April,     *>t  scMion, 
1829,  intestate,  and  the  question  is,  to  whom  ad-      comtem 
ministration  of  his  effects  shall  be  granted,  whe-       Kmov. 
ther  to   Charlotte   Conyers,    otherwise   Moorey, 
claiming  to  be  his  widow,  or  to  Anne  Kitson,  ad- 
mitted to  be  his  sister. 

The  statute  (21  Hen.  VIII.  c.  5.)  directs  ad- 
ministration to  be  granted  to  the  **  widow  or  next 
of  kin }''  leaving  it  therefore  open  to  the  Ordi- 
nary to  grant  it  to  either :  and  though  usually  a 
preference  is  given  to  the  widow,  yet  it  has  always 
been  held  and  repeatedly  been  decided,  that  the 
widow  may  be  set  aside  and  administration,  at  the 
discretion  of  the  Court,  be  granted  to  the  next  of 
kin  (a).  This  discretion  however  (like  all  other 
cases  of  judicial  discretion)  is  not  to  be  exercised 
arbitrarily  and  capriciously  but  on  reasonable  con- 
siderations,— it  is  the  boni  viri  arbitrium. 

In  the  present  case  some  doubt  is  raised  whe- 
Iher  the  asserted  widow  ever  was  legally  married 
to  the  deceased, — whether,  at  the  time  of  the 
marriage,  she  had  not  another  husband  living: 
but  as  there  was  a  fact  of  marriage,  the  Court 
would  primd  facie  be  disposed  to  regard  her  as  the 
lawful  widow.  Her  original  name  was  Ferfect; 
she  was  first  married  to  a  person  of  the  name  of 
Thompsonf  and  supposing  or  asserting  bim  to  be 

(a)  In  Sayer  v.  Sayer,  administration  was  granted  by  the 
Prerogative  Conrt  to  the  son— acting  by  his  guardian :  the  ad- 
ministration was  prayed  by  the  widow.  She  appealed.  3  Sept. 
T.  T.,  1713,  the  Court  of  Del^ates  held,  that  the  Ordinary  had 
discretionary  power  in  granting  the  administration,  either  to  the 
widow  or  next  of  kin ;  and  that  a  minor,  acting  by  his  guardian, 
10  within  the  statute,  and  equal  to  a  major. — See  also  suprd,  217^ 
note  (6),  and  Lambell  v.  Lambell,  infrd,  570. 
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,  1831.       dead,  she  was  in  March,  1815,  married  by  banns 

HiLAET  tkbm,  ^t  i-^eds  to  the  deceased,  then  an  apprentice  and 

ittsefiioii.     ^  minor:    but  she   was  described   as   Charlotte 


CoNTSE«      Thompson,  spinster —not  widow. 

KmoMw  Conyers  did  not  long  continue  to  cohabit  with 

her,  but  enlisted  as  a  soldier,  went  to  Canada,  and 
there  remained  till  his  death  in  1829«  Charlotte 
— whether  Perfect,  or  Thompson,  or  Conyers,  did 
not  long  continue  without  a  husband  or  asserted 
husband;  for,  on  the  11th  of  November,  1817, 
she.  was  married  to  Thomas  Moorey^  by  the  name 
and  description  of  Charlotle  Petfect^  spinster. 
Her  identity  is  not  called  into  question.  With 
Moorey  she  has  ever  since  cohabited ;  and  they 
keep  a  public  house  called  the  Black  Bull,  at  Pon- 
tefract,  and  have  a  daughter  residing  with  tliem^ 
who  is  about  seven  or  eight  years  old,  and  is  ac- 
knowledged as  their  child.  This  Moorey  had  the 
misfortune  to  be  convicted  of  felony  in  April  last, 
and  to  have  suffered  six  months'  imprisonment  (a) : 
yet  the  Court  is  asked  to  place  the  property  in  such 
handd. 

These  facts,  then,  which  are  not  disputed,  are 
quite  sufficient  to  govern  the  discretion  of  the 
Court  Without  entering  into  the  validity  of  her 
marriage  with  the  deceased — into  her  previous 
character,  or  subsequent  conduct — into  what  were 
tlie  deceased's  grounds  of  withdrawing  from  her — 
what  reasons  she  had  to  suppose  him  dead  when 
she  married  Moorey — what  her  subsequent  cha- 
racter or  conduct  has  been — what  is  the  good  re- 
pute or  ill  fame  of  the  Black  Bull  Public  House — 

(a)  In  the  act  on  petition  it  \Fas  8tBted>  on  behalf  of  Mrs. 
Conyers^  that  Moorey  was  convicted  on  having  unsuspectingly 
purchased  a  small  quantity  of  oats^  which  \Veit  afterwards  proved 
to  have  been  stolen. 


A 
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without  these  considerations,  her  marriage  to,  or       ^^^ 
connection  with,  this  now  convicted  felon, — be  hil^ 


RT    . 

that  marriage  valid  or  that  connection  only  adul-     ^'^^^  ' 
terous — is  quite  sufficient  to  justify  the  Court  in      Conti  i 
exercising  its  discretion  of  setting  aside  her  claims       Kmo 
to  the  administration  as  .widow,  and  in  preferring 
those  of  Mrs.  Kitson  as  the  sister.     Against  Mrs. 
Kitson's  character  nothing  is  said  in  the  act  on 
petition,  but  one  single  affidavit  (and  that  a  strange 
one)  is  offered  to  impugn  it :  while  there  are  se- 
veral affidavits  exhibited  in  support  of  her  fitness 
and  respectability.     To  her,  therefore^  the  admi- 
nistration must  be  granted,  but  she  must  give  jus* 
tifying  security. 

There  have  been  a  great  number  of  affidavits 
exhibited,  apparently  prepared  in  the  country; 
some  of  which  are  quite  irrelevant,  and  might  well 
have  been  spared.  This  woman's  application  to 
be  entrusted,  as  a  fit  and  proper  person,  with  the 
administration  in  the  character  of  the  deceased's 
widow,  even  supposing  her  to  be  legally  entitled 
to  that  character,  was,  considering  her  de  facto 
marriage  to,  and  connection  with,  Moorey,  a  bold 
and  rash  attempt.  Her  claim  to  share  in  the  ef- 
fects must  be  established  in  a  different  mode; 
with  that  the  Court  at  present  has  nothing  to  do : 
this  is  merely  a  question  who  shall  have  the  ad« 
ministration,  and  does  not  involve  an  enquiry  into 
the  validity  of  the  marriage.  But,  being  of 
opinion  that  her  perseverance  in  pressing*  her 
claim  to  the  administration  was  perfectly  unwar- 
rantable, I  am  bound  to  condemn  her  in  the  costs 
of  the  present  petition. 


i 
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IN  THE  GOODS  OF  FREDERICK  STABLES. 


1831.  On  Motion. 


Hilary  Tkem,  

4th  Session. 

When,  after  the  FREDERICK  Stables  died  in  1815,  a  bacheloF,  and 
tber  admiuist^  intcstatc,  leaving  a  mother,  and  several  brothers 
^'n hwiu^'It  ^"^  sisters.  On  the  26th  of  August,  in  that  year, 
▼oked,  b«»""«  letters  of  administration  of  his  effects  were  granted 
not  formaUy  re-  by  this  Court  to  his  brother  Henry,  described  in 
IJ^^i^^  the  administration,  **as  the  natural  and  lawful 
tet^B^L^i^  brother,  and  one  of  the  next  of  kin  of  the  de- 
that  she  was      ccased."      At  the  time  this  administration  was 

awareof  her  son's   ^.  ,  ^,  /•  i  r  •    ^• 

appUcation  for  takcu,  there  was  no  formal  proxy  of  renunciation 
tio*n,  aS*h!Id!I^  by  the  mother ;  she  however  was  perfectly  aware 
hSdistributi^  of  her  son's  application  for  the  letters  of  ad- 
■"««•  ministration,  and  from  time  to  time  received  her 

proportion  of  the  intestate's  effects. 

Upon  the  death  of  Henry  Stables,  the  ad- 
ministrator, it  was  proposed  that  the  two  surviving 
sisters  should  take  out  an  administration  de  bonis 
non,  and,  the  mother  having  executed  a  proxy  of 
renunciation  as  well  in  respect  to  the  original  ad- 
ministration, as  to  the  de  bonis  non^  the  sisters  in 
December  last  applied  for  the  grant,  when  the 
original  administration  was  revoked  before  a  Sur- 
rogate, on  the  ground  that  the  mother  had  not 
formally  renounced  previous  to  the  issuing  of  that 
grant.  To  obviate  the  necessity  of  administering 
again  to  the  full  amount  of  the  deceased's  (F. 
Stables')  property.  Haggard^  on  the  above  cir- 
cumstances, and  upon  the  affidavit  of  the  widow, 
moved  tlie  Court  to  rescind  the  revocation  of  the 
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administration,  and  to  decree  a  de  bonis  grant  to       ^^^ 
the  surviving  sisters.  Hilaut  Tjom, 

4th  Session. 


Per  Curiam*  Ih  the  goods  of 

As  the  mother  was  cognizant  of  and  virtually  re-     ^^^^^ 
nounced  the  original  grant,  I  think  the  former  re- 
vocation was  unnecessary :  let  it  be  rescinded,  and 
a  grant  de  bonis  pass  as  required. 


IN  THE  GOODS  OP  ELIZABETH  DARLING.  ^?f  *J  T""» 

4th 


The  Court  bditt 

Per  Curiam.  J>«»nd  to  satisfy 

jk  mm  1.  •    1.    itself  that  the  ip- 

A    CIRCUMSTANCE    OCCUrred   two    days    ago   Wnicn  plicantforanad- 

the  Court  feels  bound  to  notice,  because  it  is  ^SwIrAe 
connected  with  a  subject  important  both  to  the  p*n>grett  de- 

J  r  by  m  applying 

Profession  and  to  the  Public  at  large.     Important  by.ninng  •»»- 
to  the  Profession,  because  it  relates  to  the  rules  S^nJ^'for  ex- 
according  to  which  the  passing  of  common  form  p''"'***'"* 
business  is  regulated ;   and  the   Profession  will 
better  understand  and  more  readily  give  effect  to 
those  rules  if  the  reasons  for  which  they  were 
made  are   explained:   important  to  the  Public, 
because  it  much  concerns  them,  1st  That  every 
facility  should  exist   in    obtaining   grants,    and 
Sndly,  that  such  caution  and  guards  should  be 
interposed  as   afford    security  against   improper 
grants.     It  is  the  object  of  the  Court  to  provide 
for  both  these  results ;  but  the  difficulty  consists  in 
combining  them. 

Representations  have  frequently  been  made  as 
well  by  public  bodies — the  Bank,  the  South  Sea 
Company, — as  by  private  individuals — in  respect  to 
the  facility  with  which  grants  are  obtained — that 
a  party  has  only  to  come  forward  and  swear  that 
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1831.  an  individual  is  dead,  and  that  he  is  the  next  of 
HujLET  T«EM,  ^in»  ^od  thereupon  immediately  obtains  the  ad- 
4th  Semiox.  ministration.  They  have  accordingly  urged  the 
Ik  TUB  GOODS  OP  necessity  of  making  some  regulations  to  restrain 
i>lu^r  this  facility :  nor  is  it  extraordinary,  where  hundreds 
of  millions  pass  under  the  grants  of  this  Court 
that  the  necessity  of  caution  should  be  strongly 
felt  (a).  Proposals  at  different  times  have  been 
made  that  the  death  and  that  the  party  claim- 
ing was  next  of  kin  should  be  proved,  6rst  by 
affidavit,  and  secondly,  of  the  one  fact  by  certificate 
of  burial,  and  of  the  other  by  certificates  of  marri- 
ages and  baptisms.  Various  other  modes  of  pro- 
viding against  frauds  have  also  been  suggested. 
"To  require,  however,  in  every  case  proofs  of  this 
sort,  would  be  productive  of  such  an  incon- 
venience and  expense  to  the  public,  and  such  an 
interruption  to  the  passing  of  probates  and  ad- 
njlnistrations  in  common  form,  as  would  far  more 
than  counterbalance  the  advantage  to  be  thence 
derived  in  the  additional  security  against  fraudu- 
lent grants,  which  bear  an  extremely  small  pro- 
portion to  the  total  number  of  grants  issuing 
under  the  seal  of  this  Court :  at  the  same  time 
the  Court  has  always  said,  ^^  show  exactly  the 
evil  to  be  guarded  against,  and  a  remedy  which 
will  not,  by  imposing  extraordinary  inconvenience 
on  the  public,  be  an  evil  greater  than  that  sought 
to  be  avoided,  and  the  Court  will  readily  adopt 
such  remedy  :**  and  I  will  now  state  that  if  any 
rule  made  by  the  Court  should  in  practice  be 

(a)  The  probates  and  administrations^  issuing  out  of  the  re- 
gistry of  the  Prerogative  Court  of  Canterbury^  during  the  years 
1828, 1829,  and  1830,  were  :— 

Total  number  of  grants 30^543. 

Total  amount  of  effects ^£128,723,302. 
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found  inconvenient,  or  any  other  regulation  more       ^^l* 
convenient  or  effectual  could  be  suggested  either  by  hila»y  t^iwi; 
a  single  Practitioner  or  by  any  body  of  Practitioners,     ^sg-wp- 
and  subsequently  be  laid  before  the  Registrars  to  iwhiooomo* 
be  submitted  to  the  Court,  every  attention  and     ^l»t!«Sr 
consideration  will  be  given  to  such  suggestion. 

On  the  principle  of  combining  facility  with  se- 
curity, the  Court  has  made  some  regulations.  For 
example,  the  time  of  the  death  is  required  to 
form  part  of  the  oath,  and  to  be  inserted  in  the 
margin  of  the  probate  or  administration.  The 
reason  for  this  is,  that  if  the  time  of  the  death 
has  long  past  it  becomes  reasonable  that  some  en- 
quiry should  be  made  why  the  grant  was  not 
sooner  taken  out ;  the  delay  raises  something  of  a 
suspicion  requiring  explanation.  By  noting  the 
time  of  the  death  on  the  margin,  debtors  to  the 
estate,  whether  public  bodies,  as  the  Bank,  or  pri- 
vate individuals,  have  their  attention  directly  drawn 
to  it  and  are  enabled  more  easily  to  ascertain  that 
payment  is  made  to  the  right  person.  This  regula- 
tion produces  Uttle  or  no  inconvenience,  and  has 
given  great  satisfaction :  the  effect  of  it  having,  as  re- 
presented to  me,  been  found  by  the  Bank  of  Eng- 
land and  South  Sea  House  to  be  extremely  bene- 
ficial. The  Court  has  also  publicly  mentioned, 
and  desired  it  to  be  understood  in  the  registry  and 
in  the  Profession,  that  it  looks  for  precaution  both 
to  the  practitioners  and  to  the  public  office. 

On  application  to  any  Proctor  to  extract  a  grant, 
it  is  his  duty,  if  there  be  any  matter  requiring 
explanation,  to  obtain  that  explanation  of  the 
party,  in  order  to  satisfy  his  own  conscience '  and 
the  inquiries  of  the  public  officer, — why,  for  in- 
stance, if  there  has  been  a  considerable  lapse  of 
time  the  grant  was  not  earlier  applied  for.     It 
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1881.  is  the  duty  of  the  clerk  of  the  seat,  before  he  for- 
H^iT^:^  wards  the  business,  to  require  that  explanation  of 
ith  Sosion.  the  Proctor,  in  order  that  he  may  be  enabled  to 
iwTBBooow  or  state  it  to  the  Registrar.  It  is  the  duty  of  the 
p"*^]^  Registrar,  when  the  grant  comes  before  him  for 
signature  if  he  sees  any  thing  requiring  explanation, 
to  refer  to  the  clerk  of  the  seat,  and  to  ascertain 
whether  the  difficulty  has  been  removed:  and 
thus,  and  by  inquiry  of  the  Proctor  (if  necessary) 
to  satisfy  himself  that  the  grant  may  properly 
issue.  If  the  explanation  be  not  satisfactory  to 
the  Registrar,  he  is  either  to  stop  the  business  on 
his  own  discretion,  or  to  apply  to  the  Judge  for 
his  directions.  Thus,  if  each  party  discharges  his 
duty,  it  is  almost  impossible  that  any  improper 
grant  should  pass;  nor  should  any  trouble  be 
considered  too  great  that  leads  to  the  efficient  dis- 
charge of  a  public  duty.  It  is  quite  obvious  that 
these  precautions  are  necessary,  and  (a  statement 
of  the  principles  on  which  the  regulations  on  this 
subject  are  founded,  having,  as  satisfactory  to  the 
Practitioners,  to  the  Clerks  of  the  seats,  to  the  Re- 
gistrars, and  to  the  public  at  large,  been  thus  pub- 
licly made,)  the  Court  feels  confident  that  every 
respectable  and  intelligent  member  of  the  Pro- 
fession will  readily  and  strictly  pursue  the  di- 
rections of  the  Court. 

I  will  now  state  the  case  that  has  given  rise  to 
these  observations.  An  administration  was  brought 
for  the  Registrar's  signature  j  the  party  applying 
was  described  as  the  natural  and  lawful  son  and 
one  of  the  next  of  kin ;  the  deceased  had  been  dead 
eleven  years,  a  widow  with  more  than  one  child, 
— ^in  a  remote  part  of  the  kingdom,  (Bankhead, 
Durham,)  and  left  property  in  value  exceeding 
£4f50.  and  under  ^600.,  and  yet  no  administration 
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had  been  taken  out  for  eleven  years.     This  was       1831. 
exactly  the  sort  of  case  in  which  enquiry  ought  to  Hilary  Term, 
be  made,  and  as  the  party  himself  was  on  the  spot     **  Ses«on. 
there  could  be  no  diflSculty  in  obtaining  the  ne-  iktheooopsof 
cessary  information.     The  case  might  be  perfectly      DlkuJI^r 
fair,  and,  if  so,  the  explanation  could  be  easily 
furnished:  or  it  might  be  false  and  fraudulent,  and 
might  originate  In  one  of  those  circular  letters 
which   have   been   sent   all    over   the    kingdom. 
Again,  the  person  applying,  the  son,  might  be  just 
come  of  age,  and  might  without  the  knowledge  of  the 
other  children  or  of  their  guardiansbe  endeavouring 
clandestinely  to  get  possession  of  this  money. 

It  is  true,  in  a  case  of  recent  death,  if  a 
party  swears  that  he  is  one  of  the  next  of  kin  the 
grant  would  isdue  without  enquiry  as  to  the  know- 
ledge of  the  other  next  of  kin.  But  there  is  this 
distinction  between  the  two  cases,— where  a  death 
has  recently  occurred  the  attention  of  all  the  par*- 
ties  entitled  to  the  representation  would  natwally 
be  alive;  they  would  either  take  out  the  grant 
themselves ;  or  expecting  such  a  grant  to  be  ap- 
plied for  by  others  would,  if  they  thought  it  heed* 
ful,  take  measures  to  protect  their  own  interests ; 
ex  gr.  if  a  next  of  kin  whom  they  deemed  unfit 
for  the  trust  applied,  they  might  show  cause  why 
the-Court  ought  in  its  discretion  to  prefer  one  of 
the  other  next  o(  fcin,  or  might  take  cafe  that  the 
sureties  were  substantial.  So  if  a  fraudulent  grant 
were  applied  for,  speedy  detection  must  almost 
ceitainly  result  from  the  attention  which  at  such 
time  is  specially  directed  to  the  deceased's  affiiirs. 
On  the  other  hand  where  a  long  interval  has  oc- 
cJurred  between  the  death  and  application  for  a  re*- 
presentation,  the  parties  interested  have  frequently 
no  reason  to  suppose  that  any  such  grant  is  in 

VOL.  iir.  p  P 
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1831.       contemplation,  and  their  vigilance  therefore  is  not 

HiLA»Y  T»RM.  roused.      In   such   cases  surprise   is   as  possible 

4th  Sewioiu    j^n^  ^  much  to  bc  guarded  against  as  immediately 

In  THt  GOODS  OP  on  the  death,  when  the  law  provides  against  it  by 

dIru"!*     directing  that  no  administration  shall  issue  within 

fourteen  days  from  the  decease. 

In  the  case  now  under  consideration,  the  Regis- 
trar observing  the  nature  of  the  grant  asked  for 
some  information.  When  however  the  solicitors 
were  applied  to,  they  sent  to  the  Proctor  a  letter 
bearing  date  on  the  same  day,  complaining  strongly 
of  the  prejudice  to  which  their  party  was  exposed 
by  the  unwarrantable  delay  thus  interposed,  de- 
clining to  account  for  the  circumstances  why  the 
administration  had  not  before  been  required, 
and  intimating,  that  as  the  statute  was  impera- 
tive on  the  Court  to  grant  administration  to  the 
next  of  kin  without  regard  to  lapse  of  time, 
and  as  their  client  had  come  up  300  miles,  they 
should  apply  to  the  Court  of  King's  Bench  for  a 
mandamus.  I  have  no  reason  to  doubt  that  these 
gentlemen  are  respectable  Solicitors,  and  thought 
they  were  acting  according  to  their  duty  to  their 
client,  nor  do  I  presume  to  express  an  opinion  as 
to  what  that  duty  might  be. 

The  statute  of  administrations,  it  is  true,  directs 
that  administration  should  be  granted  to  the  next 
of  kin,  but  it  does  not  prescribe  the  mode  by 
which  the  Court  is  to  satisfy  itself  that  the  party 
applying  is  the  next  of  kin,  and  is  really  entitled 
to  the  grant :  the  Court  must  be  governed  by  cir- 
cumstances, as  to  the  measures  It  shall  take  for  that 
purpose  :  but  no  one  can  doubt  that  in  order  to  af- 
ford protection  toparties really  entitled,  andto guard* 
against  fraud,  It  is  bound  to  obtain  that  satisfac- 
tion.    The  Court  will  not  be  deterred  from  dis- 
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charging  this  duty  by  any  threats  of  applying  for       183L 
a  mandamus ;  and  I  feel  fully  confident  that,  if  HftA»Y  Trait, 
such  application  were  made,  the  Court  of  King's    *^»»  Swdon. 
Bench  would  not  only  reject  it,  but  would  highly  iHmoooofof 
approve  of  the  course  that  has  been  taken.     The     Sl^^JJ^" 
Court  can  have  no  wish  but  to  do  its  duty,  and 
the  Registrar  would  not,  under  the  directions  he 
has  received,  have  done  his  duty  if  he  had  passed 
the  administration  without  explanation.  Undoubt- 
edly, less  delay  would  have  been  incurred  if  the 
solicitors  had  at  once  afforded  that  explanation,  than 
has  already  been  occasioned  by  their  refusal  to  fur- 
nish it  in  the  first  instance.     Any  inconvenience 
that  may  have  resulted  to  their  party  from  the  delay, 
is  mainly  attributable  to  that  refusal. 

An  explanation  however  was  yesterday  offered : 
the  Proctor,  in  a  letter  to  the  Registrar,  from  which 
it  appears  that  he  knew  nothing  of  his  client,  en- 
closed a  letter  to  this  efiect,  that  there  had  been 
heretofore  no  occasion  to  take  out  this  adminis- 
tration, inasmuch  as  the  property  of  which  the 
deceased  was  possessed  and  for  which  this  admi- 
nistration was  applied  for,  consisted  of  a  reversion* 
ary  interest  not  payable  till  the  death  of  a  Mrs. 
Anderson,  and  that  she  died  only  a  short  time 
since. 

Who  the  writer  of  this  letter  may  be  (for  he  is 
not  one  of  the  solicitors'  firm)  the  Court  is  not 
aware.  The  reason  assigned,  if  properly  verified, 
would  be  satis&ctory  ;  and  probably,  if  ofilered  in 
the  first  instance  to  the  Registrar,  would  have 
been  accepted  without  further  verification:  but 
the  objection  originally  shown  to  giving  the  ex- 
planation increases  the  difiiculty  \  J  think  now 
that  this  letter  ought  to  be  verified  by  affidavit, 
and  that  the  Court  would  not  act  with  due  caution 

p  p  2 


A6S  CASEI  DBTBRXINED  IH  THE 

1831.       if  it  accepted  as  sufficient  a  note  of  an  unknown 
HiLtiT  Ttf".  person.     I  feel  quite  confident  that  the  solicitors, 
wiSaaon.    gfter  due   consideration  of  the  extreme  caution 
Utrnt-ncmior  necessafy  to  be  observed  in  granting  probates  and 
Dilt^I'     administrations — which  furnish  the-liandle  to  mil- 
lions of  property, — will  see  the  advantage  of  the 
regulations  established,  and  of  the   necessity  of 
the  care  and  precaution  used  in  the  registry.   The 
danger  is  and  the  complaints  are  on  account  of 
the  too  great  facilities  afforded,  and  not  of  any 
uanecessary  obstructions  interposed  in  the  passing 
(^grants. 


LAUBELL  V.  LAHBELL. 


t^'tJ^'^"  '^*"*  ^*'  ^  cause  of  granting  administration  pro- 

tepo^ioria  wiih  iQoted  by  the  widow  against  the  deceased's  bro- 

utobe  prenim.  thcr  William,  sole  executor  and  residuary  l^tee 

M'°b^  u^  named  in  a  will,  formally  made  and  bearing  date 

A^/X^  on  the  10th  of  January  1830. 

be  nviyed  by         xhc  allegation,  for  the  brother,  pleaded  Lam- 

Om  ^t  'yL.  bell's  death  on  the  14tb  of  November  1830 ;  that 

Soo/.f'ihr  his  property  was  about  700/.  j  and  that  he  left  a 

ndo. refined,    ^dow,  a  sister,  and  two  brothers:  that  in  1828 

he  went  to  reside  in  a  lodging  in  Guernsey,  where 

he  died  suddenly.     That  in  1816,  suspecting  his 

wife   of  dishonesty  and  infidelity,  he  separated 

from  her,  after  which  she  lived  in  Ixindon ;  that 

his  dislike  to  her  (to  be  proved  by  declarations, 

and  a  memorandum  in  his  handwriting,  annexed 

to  the  allegation)  continued  till  his  deaths     That 

he  was  under  particular  obligations  to,  and  bad  a 

great  affection  for,  his  brother,  William,  and  in 

July  and  August  1830,  declared  he  had  made  his  will, 

and  left  him  tb«  bulk  of  his  property :  that  on  the 
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day  after  Lambell's  death,  his  papers  and  goods       1831. 
were  taken  possession  of  by  the  Crown  officers  of  hua»t  temm, 
the  island,  and  sealed  up ;  but  that  between  the      ^y-^y- 
death  and  such  possession,  the  papers  were  acces*      lambux 
sible  to  his  landlady  and  to  a  lodger,  who  suggest* 
ed,   that  the  deceased   had,  by  word  of  mouth, 
given  them  his  property :  that  on  the  26th  of  No- 
vember the  will  was  found,  by  the  Crown  officers, 
in  a  tin  case,  of  which  the  lid  was  loose,  deposited 
in  a  private  drawer  of  the  deceased's  bureau : 
that  the  seal  of  the  will  was  cut  off;  and  that  some 
words,  at  the  foot  of  the  will,  in  pencil,  were  in 
the  deceased's  handwriting ;  but  that  none  of  the 
deceased's  friends  know  to  what  they  referred,  or 
when  or  by  whom  the  excision  took  place. 

The  King^s  Advocate  opposed  the  allegation. 
Addams^  contrd. 

Judgment. 

Sir  John  Nicholl. 

The  will  propounded  has  on  its  face  the  seal 
torn  off.  The  attestation  clause  declares  that  it 
was  signed  and  sealed,  and  the  seal  is  cut  off 
The  will  was  found  in  the  deceased's  repositories  | 
it  is  in  ink ;  but,  at  the  foot  of  it,  are  written 
in  pencil,  admitted  to  be  in  the  deceased's  hand* 
writing,  the  following  words,  which  confirm  the 
presumption  that  the  cancellation  was  his  own  act: 
*'  Your  dishonesty  to  me  have  caused  me  to  do 
this.  J.  L."  It  is  said  that  this  memorandum 
may  apply  to  his  wife,  who  is  ^*  cut  off  with  a 
shilling."  At  all  events,  however,  the  will  being 
in  the  possession  of  the  deceased,  and  found  after 
his  death  in  his  repositories,  the  presumption  is, 
that  the  cancellation  was  the  act  of  the  deceased 
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HiukftT  Tni^ 
By-Dny. 


ItAUWELL 


atiimo  caneellandu  and  that,  by  that  act,  he  intend- 
ed to  render  the  will  null  and  void.  It  is  said  he 
might  have  torn  off  the  name  and  done  some  act 
more  efiectual :  but  this  is  the  common  mode  of 
revoking  {a). 

Having  revoked  the  will  by  this  act  it  can  only 
be  revived  by  some  other  act :  the  circumstances 
pleaded  can  at  the  most  raise  suspicions  and  con- 
jectures :  it  would  be  extremely  dangerous  to  trust 
to  declarations:  besides  he  might  have  subse- 
quently cancelled  the  will  under  some  mistaken 
offence  against  his  brother.  The  property  is  small ; 
and  the  Court  cannot  suffer  the  parties  to  expend 
the  whole  in  fruitless  litigation.  I  shall  reject  the 
allegation,  and  allow  the  costs  out  of  the  estate  (6). 

Upon  the  application  of  the  King^s  Advocate^ 
for  administration  to  pass  to  the  widow^  the  Court 
said : — The  grant  is  discretionary ;  and  as  the 
widow  lived  separate,  I  decree  it  to  the  brother  (c). 


BAinm  Tkrm, 
SdSemoD. 

Thepretumption 
being  that  a  will 
when  executed 
contuns  the  de- 
ceued*s  final  in- 
tentions, to  au- 
thorize an  alter- 
ation on  the 
ground  of  mit- 
take^  there  must 
be  1st,  an  am- 
biguity in  the  pa- 
per ;  Sdly,  clor 
proof  of  the 
omisnon. 

AUegadon 
pleading  omiua 
r^ecied. 


SHADBOLT   V.  WAUGH   AND    OTHERS  (d)* 

J.  Crowder  died  on  SOth  November,  I8S0.  His 
will  contained  in  six  sheets  of  paper,  was  regularly 
executed  and  attested,  and  dated  on  the  14th  of 
February,  1830*  Of  this  will  he  appointed  his 
brother,  who  survived  him  only  two  days,  resi- 
duary legatee,  and  Mr*  Shadbolt  and  two  other 

{a)  See  Booghey  ▼.  Moreton^  suprd  191 « t»  noiis. 

{b)  See  Roberts  ▼.  Round,  suprd  648. 

(c)  See  Conyera  ▼.  Kitaon,  suprd  556. 

{d)  One  of  the  parties  claiming  as  a  legatee  was  ^feme  coveri, 
living  apart  from  her  husband  on  her  separate  property.  The 
Courtp  on  security  for  costs  being  given^  accepted  her  sole  proxy. 
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gentlemen  executors.  The  present  allegation  was 
offered  with  a  view  to  furnish  evidence  to  the 
Court  that  certain  bequests  (one  of  a  leasehold 
house  in  Wobum  Place  to  Mrs.  Waugh)  had  by 
oversight  been  omitted  by  the  testator  in  giving 
instructions  for  his  will.  The  bequests  were  in  a 
paper  of  memoranda  or  instructions  (registered 
No.  5.)  from  which  he  had  dictated,  but  declined 
to  show  to  the  solicitor  who  drew,  his  will.  The 
will  itself  was  prepared  without  a  previous  drafl. 
Declarations  subsequent  to  the  execution  of  the 
will,  that  he  had  disposed  of  his  property  in  con- 
formity with  the  paper  of  instructions,  were  plead- 
ed i  and  it  was  also  alleged  that  the  testator  gave 
the  paper  itself  to  his  housekeeper  to  keep  in 
order  that  she  might  know  how  be  had  disposed 
of  his  property. 

AddamSy  in  opposition  to  the  allegation,  cited 
Lady  Bath*s  case,  3  PhilL  4^34. 

The  King^s  Advocate  contrd,   referred  to  the 
case  of  Mr.  Baron  Wood's  will,  3  Add.  332. 


1831. 

Eaatsk  Tbbm, 
8d 


Shabbout 

9. 
WaUOR  AMD 

OnoBs. 


juooment. 

Sir  John  Nicholl. 
The  question  in  this  case  is  in  some  degree  a 
question  of  law.  There  are  instructions  or  rather 
memoranda  for  the  deceased's  own  use,  and  con- 
taining certain  bequests  which  are  not  inserted  in 
the  will ;  and  the  question  is,  whether  the  Court  ^ 
can  pronounce  that  the  bequests  omitted  form 
part  of  the  will.  To  admit  this  allegation  would 
*  be  to  go  much  beyond  all  former  principle  and 
precedent,  and  would  be  extremely  dangerous^ 
The  necessary  presumption  is,  that  at  the  time  of 
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Eaitka  Txem, 
Sd  Sesnoo. 


Bhajouujm 

WAUQa  AND 


the  execution  the  paper  contained  the  deceased's 
final  intentions. 

The  deceased  is  pleaded  to  have  had  one  side 
affected  by  paralysis,  but  that  otherwise  his  health 
remained  good  till  the  last  year  of  his  life.  In 
February,  whan  his  will  was  prepared,  he  was  ill  j 
and  it  is  alleged  that  his  eyesight  was  ^^  extremely 
defective:'*  but  the  papers,  written  by  the  de- 
ceased after  the  execution  of  the  will,  show  that 
this  staten^ent  is  not  warranted ;  and  No.  S.,  the 
document  from  which  he  dictated  his  will,  is 
written  in  a  very  small  hand ;  so  that,  if  he  at  that 
time  suffered  under  such  a  defect  of  sight  as  is  aU 
leged,  he  could  not  have  read  it«  Tp  admit  then 
such  alleged  omissions  to  proof^  requires  some 
clear  evidence  in  the  deceased's  handwriting ;  as, 
for  instance,  in  Mr.  Baron  Wood's  case.  There 
the  omission  was  palpable,  and  the  instrument  was 
in  his  own  handwriting :  the  subsequent  calcu- 
lations also  in  his  own  writing,  proved  the  inten* 
tion  to  demonstration  j  and  the  clause  was  in  that 
ca9e  inserted.  Here  the  evidence  would  only 
amount  to  something  whereon  to  found  a  conjee^ 
ture  ;  and  there  is,  as  the  will  stands  at  present, 
a  residuary  clause  under  which  the  property  in 
question  would  pass. 

The  will)  regularly  executed  and  attested,  was 
written  xn  the  testator's  presence  and  from  his  dic- 
tation, clause  by  clause,  from  memoranda  previously 
prepaired  by  himself;  and  yet,  because  his  sight 
was  defecUvCi  and  one  side  had  been  affected  by 
a  paralytic  stroke,  it  is  to  be  supposed  that  he 
omitted  by  oversight  the  whole  of  these  bequests 
After  the  pieparation  the  will  was  read  over  to 
him  and  was  sub^quently  executed.  If  the  Court 
were  to  interfefc  with  such  a  will,  wluit  te^ta- 
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SHAnmntt 

WaUGH  AlfB 

Otbkbs. 


mentary  disposition  would  be  safe  ?    But  the  mat-       1831. 
ter  does  not  rest  here  ; — the  deceased  keeps  tlie  ea«m  Tebii^ 
paper  by  him  four  or  five   months  j    it  is  then     ^ 
opened ;  he  has  an  abstract  made ;  he  compares 
the  first  and  second  sheets  with  the  abstract^  and 
the  rest  is  read  over  to  him  by  another  person } 
he  talks  of  making  alterations,  and  he  does  write 
tome  further  memoranda  for  instructions ;    but 
these  do  not  apply  to  the  alleged  omissions. 

Now  an  attempt  is  made  to  introduce  the  clauses 
in  the  paper  of  memoranda,  under  a  suggestion 
that  they  were  omitted  by  oversight.  Whether  it 
was  by  oversight  or  from  intention,  is  bare  conjeCf 
ture  and  mere  probability :  it  may  not  be  improbable 
that  they  were  overlooked  in  dictating  the  will  i 
it  may  be  possible  that  the  non4nsertion  escaped 
his  observation  when  the  will  was  read  over ;  but 
that  is  not  sufficient.  It  would  be  dangerous  in 
the  extreme  to  allow  alterations  in  an  instrument, 
so  executed,  on  parol  evidence  and  declarations. 
In  the  cases  that  have  taken  place  the  evidence 
has  been  quite  demonstrative ;  and  it  has  always 
been  required,  1st,  that  there  should  be  some  am- 
biguity in  the  instrument  itself;  next  that  the 
proofs  of  the  omission,  or  fraudulent  suppression, 
should  be  clear  beyond  all  doubt  (a).  Here  the 
utmost  to  which  the  plea  brings  the  case  is,  that 
a  mistake  is  not  improbable.  The  Court  must 
shut  the  door  against  such  an  attempt ;  and,  up- 
holding the  principles  hitherto  acted  upon,  I  shall 
reject  the  allegation. 

The  Cpurt  allowed  the  coats  out  of  the  estate. 

(a)  See  Draper  v.  Hitch,  Vol.  I.  678.  Harrison  ▼  Stone^ 
Vol.  II.  337. 
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TmiKiTT  Tsui» 
2d  Session. 

The  wiU  (enecu* 
ted   eight  years 
before  death)  of 
a    woman,  who, 
though  guilty  of 
ezcessiTC  drink- 
ing and  great  ex- 
travagancies, 
managed  her  own 
property,  receiv- 
ed her  dividends, 
did  various  acts 
of  buuness,  cor- 
responded ra- 
tionally with  her 
friends,  and  was 
not  shown  to  be 
under  any  delu- 
non,  cannot  be 
set  aside  on  the 
ground  of  insa- 
nity; and  though 
such  will— in 
total  exclunon  of 
distant  next   of 
kin  (with  whom 
she  had  quarreU 
1ed)-be  in  the 
handwriting    of, 
and  executed  at 
the  office  of,  her 
,  attorney  (one  of 
theexecutorsand 
residuary  lega^ 
tees  to  a  great 
amount,  he  and 
bis  family  hav- 
ing also  very 
large  legacies,) 
and  the  attesting 
witnesses  speak 
to  a  bare  execu- 
tion ;  documents 
in  her  own  hand- 
writing, showing 
both  capacity  and 
knowledge  of 
contents,  though 
not  mentioning 
the  residue,  will 
supply  the  ad- 
ditional proof  r 
qiured  l^  such 
circumstance. 


WHEELER   AND   BATSFORD   V*   ALDERSON. 

Elizabeth  Morice,  late  of  Gainsford  Street, 
Horsleydown,  died  on  the  10th  of  March,  1830, 
a  widow  aged  65  years,  leaving  a  will  dated  2d 
July,  1822,  of  which  Henry  Wheeler  and  Charles 
Batsford  were  executors  and  residuary  legatees. 
This  will  was  opposed  by  Mr.  Alderson,  second 
cousin  and  one  of  the  next  of  kin,  and  was  pro- 
pounded by  the  executors. 

An  allegation  pleaded  on  the  part  of  the  exe* 
cutors,  that  in  1820  the  deceased  requested  Bats- 
ford,  her  solicitor,  to  make  her  will  and  to  be  one 
of  her  executors;  a  few  days  afterwards  she  brought 
to  his  office  instructions  (A),  dated  25  April, 
1820,  all  in  her  own  writing;  that  on  Batsford 
reading  them  over  to  her,  she  suggested  various 
alterations,  of  which  he  made  memoranda,  (B) ; 
that  on  7th  May,  1 820,  she  wrote  him  a  note,  (C) ; 
that  a  draft  of  a  will,  (D,)  settled  by  Counsel  was 
read  to  -her ;  previous  to  which  Batsford  abstracted 
the  names  of  the  legatees  and  the  amount  of  the 
legacy  to  each  on  the  back  of  B ;  that  the  deceased 
having  stated  the  amount  of  her  property  in  the 
funds,  which  at  the  then  price  was  upwards  of 
30,000/.,  and  the  specific  legacies  amounting  only 
to  22,300/.,  she  directed  the  legacy  of  2000/.  to 
Francis  Daniel,  since  deceased,  to  be  made  5000/* ; 
Batsford  made  the  alteration  in  the  draft,  and  in- 
terlined the  memorandum  in  paper  B ;  that  a  will 
engrossed  from  such  draft  was  afterwards  exe- 
cuted, and  remained  in  her  possession  till  she  de- 
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stroyed  it  on  the  execution  of  the  will  propound-       1831. 
ed.     That  in  1822  the  deceased  delivered  to  Bats-  Twrar  t«eii, 
ford  E,  as  part  instructions,  and  also  verbal  instruc-     w  SMdom 
tions  as  to  alterations  in  the  will  of  1820,  declaring  wnnLsa  aiii» 
that  she  meant  to  leave  to  Batsford   20,000/-;      ^^'^^^ 
and  to  Wheeler  10,000/.,  and  tp  give  them  the  re-     aldeeww. 
sidue ;  on  Batsford*s  objecting  to  the  inequality 
of  these  legacies,  she  acquiesced  in  leaving  10,000/. 
to  each  \  she  also  directed  other  alterations,  and 
Batsford  in  her  presence  made  a  memorandum  of 
the  legacies  to  him  and  Wheeler,  and  of  the  other 
alterations.    That  F  was  a  letter  from  Mrs.  Morice 
to  Batsford.     That  a  draft:  will  (G)  was  drawn  up ; 
on  being  read  over  to  or  by  the  deceased,  she  di- 
rected Sutton*s  legacy  to  be  contingent  on  his  being 
in  her  service ;  a  legacy  of  5001.  each  to  be  given 
to  WooUey,  her  butcher,  and  Watts,  her  cheese- 
monger ;  and  her  jewellery  to  Mrs.  Batsford ;  the 
preparation  and  execution  of  the  will  on  the  22d 
July,  and  capacity :  that  soon  aft;er,  Batsfordat  her  re- 
quest delivered  to  her,  a  copy  of  her  will  (H),  which 
on  the  22d  of  April  she  gave  to  Wheeler,  having 
previously  herself  made  therefrom  an  abstract  of  the 
legatees  and  legacies  (I),  which  she  kept,  and  was 
found  the  day  afler  her  death,  in  her  pocket-book. 
The  nature  of  the  case,  set  up  in  opposition 
to  the  will,  and  of  that  set  up  in  the  rejoining  al- 
legation, may  be  gathered  sufficientiy  from  the 
Judgment 

The  testamentary  papers  referred  to  in  the  exe- 
cutors' plea,  were  as  follows  (a)  :^ 

(a)  The  fbUowing  additional  testamentary  papers  were  in  the 
course  of  the  proceedings  brought  into  the  registry. 

A  paper *of  the  39/A  of  March  1820^  (which  had  been  torn  to 
pieces,)  all  in  the  dec^wed's  writing,  agreed  with  paper  A,  ex- 
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1831.       .    A.'^In  deceased's  writing. 
TftiifiTT  Teem.      ^his  is  the  last  will  and  testament  of  me  Eliza* 
^s^xL     bgjh  Morice  of  Gainsford  Street  in  the  parish  of 

B4T8foEi>      Qept  that  it  omitted  the  legacy  to  Davis^  and  gave  1000/.  eadi 
AhDKBuon.      ^  ^^^  ^^^  sisters :  it  omitted  the  legacy  to  Brickcnden^  but  gave 

to  Watts  500/.^  and  appointed  Daniel  sole  executor :  there  was 

no  residuary  legatee. 

,  An  unexecuted  will  of  January  1817»  five  guineas  to  Davis; 
legacy  to  Harris  in  blank;  to  KnoUer  in  blank:  Brickenden 
and  Mr.  Ching  fiv«  guineas  each:  Miss  Daniel  5000^,  her 
diamonds,  plate,  &c. :  her  three  servants  25L  per  anmtm 
if  in  service :  Daniel  sole  executor  and  residuary  legatee. 

In  the  draft  of  this  will  (dated  December  1816),  the  l^acy  to 
Harris  was  first  200/.  per  annum  then  changed  to  5000/.,  and  to 
KnoUer  first  200/.  per  annum  then  1000/. 

These  two  papers  were  drawn  up  by  a  lawyer.  The  altera 
ations  in  the  draft  being  in  Dr.  Daniel's  writing. 

A  will  of  the  27tk  of  September  1816,  Sarah  Cook  5&L 
per  annum,  Mrs.  Aldridge  2000/.,  Harris  6000/,:  Miss 
Daniel  residuary  legatee,  Daniel  and  Aldridge  joint  executors 
with  5000/.  each. 

With  this  will  was  brought  in  the  following  note : — 

DEAB  Bijt,  September  16, 181 0L 

I  wiU  give  you  a  call  on  Wednesday  next  in  the  morning,  as 
I  wish  you  to  gU  two  witnesses  to  sign  a  paper  which  I  shall 
bring  with  me.  With  best  respects  to  Mrs.  Aldridge  from  your 
sincere  friend.  Elizabeth  Mobicb. 

I  wiU  make  you  smile  at  a  triok  I  was  plyd  on  the  day  of  the 
funeral,  which  I  found  out  by  chanoe« 
(Superscribed)    Thomas  Aldridge,  Esq.,  Howard  Street,  Strand. 

A  will  ef  the  31W  of  Jnfy  1815,  Mrs.  Lodchart  SOL  per 
annum,  Harris  200/.  per  annum,  KnoUer  100/.  Dyne  sole  ex-* 
ecutor  and  residuary  legatee. 

A  codicil  (not  in  the  deceased's  writing)  dated  the  SlM  of 
August  1816,  (the  day  of  Dyne's  funeral,)  substituted  Miss  Dyne 
for  her  father. 

A  will  of  the  22i/  ^  February  1813,  Mrs.  Lockhart  600/. 
stock,  Davis  500/.,  Wilson  and  Mrs.  Wilson  ■  her  servants 
^QOl.  eadif  if  in  s^vioe;  Harris  200/.  per  emmmKj  Dyae— 
49)e  e9:<»fiutorji  YMidwiry  kfatet*  and  devisee* 

AwiU 
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Saint  Johns  in  the  county  of  Surry  widow  being  of      1831. 
sound  mind  and  good  understanding  bodily  health  twhitt  Tbmi, 


Sd  Session. 


A  will  of  the  24/A  of  April  1810,  Mrs.  Lockhart  lOOOt  Wh>eue  and 
after  her  father's  deaths  Mrs.  Brocklesby  500^.  do.^  Mi^.   QU       Batsfobo 
deon  Fonmier,  her  father>   universal  devisee  and  legatee   for      Aldbmok. 
life,   and  Dyne  sole  executor,  and  substituted  residuary  de- 
visee and  legatee. 

A  will  of  the  6M  of  September  1809,  Mrs.  Lockhart  500/. 
after  her  father's  death :  her  iather  universal  devisee  and 
l^atee  for  life ;  and  Humphry,  her  attorney,  and  Davis,  joint 
ezccatiMrs  and  substituted  residuary  devisees  and  l^atees. 

*  The  wills  of  March  29, 1820,  and  of  September  1816,  were 
of  the  deceased's  writing :  and  both  as  to  the  style  of  expression, 
and  form  of  the  clause  of  attestation,  coincided  with  A :  the 
former,  like  A,  was  signed,  but  not  attested :  the  othet  was 
signed  and  attested.  The  other  executed  wiUs  were  not  in  the 
deceased's  writing,  but  they  were  formally  drawn  up  and  executed ; 
and  did  not  i«fer,  but  the  will  of  181?  and  its  draft  did  refer, 
to  her  ccmnciion  with  the  Newton  family,  and  to  her  burial  at 
Grantham. 


Mrs.  Morice's  respects  to  Mr.  Jackson,  much  obliged  to  him 
for  the  milk,  but  as  he  is  so  short  of  milk  and  eggs,  she  will  not 
trouble  him  for  more  at  present,  but  she  longs  for  the  jar  of 
new  honey  he  promised  her  a  fortnight  ago.  She  is  as  bad  as 
she  can  be  to  be  alive:  but  if  he  cat  call  early  on  Friday  mom- 
ingi  as  she  has  received  so  many  favours,  she  requests  him  to  ac- 
cept of  a  legacy  of  one  thousand  pounds  of  money  after  my  de- 
cease, and  the  pictures.  Come  early,  I  wish  much  to  see  yon. 
(Addressed)        John  Jackson,  Esq.  Mobicb. 

Mrs.  Morice  Best  Respects  to  Mr.  Jackson  and  b^  his  ac* 
oeptanoe  of  the  enclosed  for  past  favors. 

*^*  The  note  (on  stamp)  enclosed  was  as  follows : 

Oainsford  Street  London  March  1880. 
1000/. 

On  demand  I  promiye  to  pay  Mr.  John  Jadcson  dm  thomand 
pounds  For  value  Reoed— after  my  decease. 

Mrs.  £.  MoRics. 
to  Mrs.  £.  MoRiCB  (Endoned) 

Gaaasford  Street  John  Jaokbov. 

Horslydown. 

A  deed. 


Letter  No.  I. 

18S0. 
4tli  March. 


No.t. 
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1831.       do  hereby  revoke  all  other  wills  codicils  whatever 
TRniiTT  T«Mf,  i"  th®  name  of  God  Amen — I  first  resign  my  soul 
£d  SewioD.     tQ  Almighty  God  who.  gave  it— secondly  it  is  my 
Whulse  ako  wish  and  desire  to  be  kept  one  month  in  my  Frunt 
BATCFomD     parlor  Thirdly  tis  my  wish  and  desire  to  be  buried 
Aldsbsoh.     by  no  one  but  Mr  Thomas  Burton  in  the  church 
at  Grantham  in  Lincolnshire  with  Doctor  Newton's 
family  Relict  of  Sir  Iskk  Newton     Fourthly  I 
give   to   Francis  Daniel   Esq  of  Grove   Cottage 
Mile  End  Green  the  sum  of  Two  thousand  pounds 
and  I  also  give  to  Batsford  Esq  of  Horslydown 
two  thousand  pounds— and  I  also  give  to  Mr 
Thomas  Burton  one  thousand  pounds — I  also  give 
to  Mr  Brickenden  Surgeon  the  sum  of  one  thou- 
sand pounds  I  also  give  to  Mr  Daniel  Harice  an 
officer  at  Union  Hall  three  thousand  and  then  to 
his  wife  after  his  death — Next  I  give  to  my  pre- 
sent servants  Sarah  Cook  John  Sutton  and  his  pre- 
sent wife  if  liveing  with  me  at  my  Death  one  hun- 
dred pounds  each  for  mourning  to  be  paid  them 
within  one  month  and  I  also  give  them  one  hun- 
dred each  a  year  for  there  life  and  to  continue  in 
my  house  as  long  as  they  live  Furnished  as  it  is 
now  and  all  the  taxes  to  be  paid  by  my  executors 

A  deed^  executed  by  tbe  deceased,  of  the  24th  of  May  1813, 
transfered  to  Aldridge  and  another  as  trustees  lOOOiL  Bank 
Stock,  and  13,000/.  five  per  cent,  to  pay  the  interest  to  her  for 
life,  and  on  her  death  the  principal  to  Dyne,  if  he  survived  her ; 
if  not,  the  interest  to  Mrs.  Dyne  for  life,  and  after  her  death 
the  principal  to  her  daughter. 

The  deed  recited  that  **  a  friendly  intercourse  had  long  subsisted 
between  the  deceased  and  Dyne,  during  which  period  he  had 
rendered  such  important  services  as  had  >in  a  great  measure  se- 
cured  the  fortune  and  promoted  the  happiness  and  comfort  of 
Mrs.  Morice,  who  had  not  any  relations  then  living,  but  such  as 
were  of  a  very  distant  degree." 

The  wiUs  in  favour  of  Dyne  contained  nearly  the  same  re« 
cital. 
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with  all  my  common  close  to  be  divided  between       1831.* 
Sarah  Cook  and  Mrs  Sutton  my  best  close  to  Mrs  trikitt  temi, 
Harris   I  also  give  to   Ann  Rowland  Daniel  of    ^^  set»ion. 
Mile  End  Green  five  thousand  pounds  with  my  whkelbe  aw 
plate  and  Dimonds.     And  I  also  hearby  constitute     ^*'^~*" 
and  nominate  and  appoint  the  said  Francis  Daniel     Aideeioii, 
Esq  and  the  said  Batsford  Esq  executors  to  this 
my  last  will  and  testament     Hereby  revoke  all 
former  wills  made  by  me  at  any  time  and  declare 
this  to  be  my  last  will  and  testament  of  me  Eliza- 
beth Morice  April  25  1820    Signed  sealed  pub- 
lished and  declared  by  me  the  said   Elizabeth 
Morice  as  and  for  herself  will  and  testament  in 
the  presents  of  us  who  in  her  presents  and  at  her 
request  and  in  the  presents  of  each  other  subscribe 
our  names  as  witnesses  Elizabeth  Morice 

in  a  former  will  I  left  a  Mr.  Aldridge  Five 
thousand  pounds  and  his  Wife  two  for  her  own 
use  but  now  I  exclude  them  both  Haveing  amply 
provided  for  them  both  in  my  lifetime  all  my 
legacys  to  be  paid  within  three  months  after  my 
death 

Mr  Thomas  Burton  is  to  be  paid  all  my  funeral 
expences  and  to  have  the  one  thousand  pounds 
clear  of  any  duty  whatever  and  all  the  rest  which 
I  have  to  left  any  thing  to 

one  thousand  pounds  to  St  Johns  Charity  School 
My  fathers  grave  at  Saint  Johns  to  be  kept  in  Repair 
and  to  be  painted  every  year— and  a  monument  is 
to  be  put  up  for  me  in  the  church  of  Grantham 
Lincolnshire 

and  one  thousand  pounds  to  Mr  John  Davice  of 
Paradise  Row  Rotherhithe  and  after  his  death  to 
be  decided  between  is  two .  sisters  Mrs  Anderson 
and  Mrs  Colson 

B. — In  Batsford's  writing. 
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1831.  Sutton  and  Iiis  wife  to  be  allowed  to  live  in  the 

T«iTii7Ti»>«,  fiouse  free  of  rent  and  taxes  till  their  death 

adStnion.  '      ^fr.  DanieVs  legacy  to   be  £5000  instead  of 
WmLn  iNb  ftpo.     [This  was  interlined.] 
BAnn»D         -pjjg  annies  to  the  servants  to  be  paid  to  them 
ALDiaui.     for  their  life  only  after  their  decease  the  stock  to 
be  divided  bet*  the  residuary  legatees 

The  pictures  to  be  divided  bet*  the  executors 
The  furniture  to  be  divided  bet*  the  3  servants 
at  the  discretion  of  the  exors 

The  division  of  the  cloaths  to  be  at  the  discre- 
tion of  the  exors. 

A  pair  of  diamond  ear  rings  to  Mrs  Batsford— 

the  rest  of  the  jewellery  of  all  descriptions  and  the 

plate  to  Ann  Rowland  Daniel-^except  as  follows 

The  silver  tankard  formerly  belonging  to  Sir 

Isaac  Newton  to  Mr  Batsfbnd 

The  interest  of  jP50  4  per  cents  to  be  applied 
in  keeping  Mr  Foumiers  monument  in  repair  and 
io  painting  the  same  once  a  year 

Residuary  legatees  to  be  the  two  executors  (a) 

C — In  deceased's  writing,  and  superscribed 
CUARL&S  BatSfoeD  Esq  May  7  1820 

"  Mrs  Morices  respects  to  Mr  Batsford,  Saying 
they  had  both  forgot  Mr  Truscotts  bill  which  was 
taken  up  of  Sd:  19  :  11  therefore  he  cannot  owe 
her  Much  if  Mrs  Batsford  Will  not  be  oflfended 
you  May  put  down  in  the  Will  that  money  Which 
I  have  in  the  bank  Stock  in  my  Nama  for  faet-self 
for  Pocket  Money  for  her." 

D.— A  draft  will  of  18«0  settled  by  Counsel 

(a)  On  the  back  of  thii  paper  were  calcuktioAa  is  Baufonl'i 
writiiig  of  the  amount  of  legacios  in  Aj  of  the  deceaseii's  mimey 
in  the  fiinds,  and  of  her  Batdt  Stock. 
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E. — In  the  deceased's  writing,  except  the  part       183L 
in  brackets,  which  was  interlined.  tmkitt  T«»iii 

"  I  appoint  Mr  Henry  Whealer\^Hercules  Court     ^^^^ 
ThreadneedU  Streef\  stock  broker  of  Surry  Square  Wbruk  Aim 
Kent  Road  my  executor  with  Charles  Batsford     ®^'^~" 
Esq  (a)  Mr  Daniel  Harris  five  thousand  pounds  (b)     AiDWioif. 
at  his  death  to  his  wife  and  at  her  death  to  be  de* 
vided  between  his  two  sons  Daniel  and  William 
^  Harris — to  Mr  Sutton  two  thousand  pounds  at  % 
his  death  to  his  Wife  and  at  her  Death  to  her  C  '^^^^^^^ 
Daughter  Ann  Cook  if  living  with  me  (c)  } 

to  Charles  Batsford  Esq  my  house  and  all  that 
is  in  it  *^ 

F.o-^In  the  deceased's  writing,  and  superscribed 
"  Charles  Batsford  Esq"  June  24  182^ 

'*  Mrs  Morices  respects  to  Mr  Batsford  and  as  he 
will  Not  i9e// himself  down  More  than  the  other  exe- 
cutor She  desires  and  begs  he  Will  Sett  Mrs  Bats- 
ford down  Five  thousand  pounds  fpr  her  own  use 
and  Two  thousand  pounds  for  Each  pf  his  Daugh* 
ters— he  May  only  mention  Mr  Harris  for  if  he 
Dies  before  Mrs  Morice  then  She  Can  meotioq 
Mrs  Harris  in  a  Codicil  to  her  Will*' 

G.— Draft  will  of  182?— in  Batsford's  writing, 

H. — Copy  (in  Batsford's  writing)  of  will  of  1822, 
delivered  to  Wheeler. 

I*^  Abstract  of  legacies  in  deceased's  writing : — 
^  Henry  Wheeler  Ten  Thousand  pounds  to 

(a)  Ten  thouMnd  pounds  to  C.  B.  and  H-  Wheeler, 
(6)  Instead  of  the  three  given  him  in  the  will  to  the  trustees, 
(c)  Tmo  thousand  pounds  to  John  Sutton, 
Thtse  memormoda  were  written  by  Batsford  on  the  fly-leaf  of 
E,  opposite  to  the  corresponding  clanses. 
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Batsfokd 
Aldkbsobt. 


1831;       Charles  Batsford  Ten  Thousand  pounds  to  Stu^ 

Tmhitt  TiRM,  sonnet  Batsford  the  wife  of  the  said  Charles  Bats- 

8d  smon.     foj-J  FLve  thousaud  pounds  to  Susannah  Batsford 

WsBsuit  AHo  and  Fanny  Batsford  the  two  Daughters  of  Charles 

Batsford  two  thousand  pounds  to  Thomas  Brick- 
enden  one  thousand  pounds  to  Thomas  Burton 
one  thousand  pounds  to  Daniel  Harris  Police 
Officer  five  thousand  pounds  to  John  Sutton  my 
servent  two  thousand  pounds  provided  he  shall  be 
in  my  Service  at  the  time  of  my  Deceise  to  John 
Davis  of  Rotherhithe  one  thousand  pounds  to  the 
Treasurers  of  the  time  being  of  Saint  Johns  Fe- 
male Charity  School  at  Horslydown  one  thousand 
pounds  to  John  Woolley  of  Gainsford  St  Butcher 
and  James  Watts  of  Gainsford  St.  Cheesemonger 
Five  hundred  pounds  each." 


Will  pro- 
pounded. 


The  will  of  2d  July  1822  gave  the  pecuniary 
legacies  as  paper  I.  In  addition  it  gave  to  Mr: 
Batsford  her  dwelling  house  with  every  thing  in 
it :  to  Mrs.  Batsford  her  jewels  and  600?.  bank 
stock  ;  to  the  churchwardens  of  St.  John's,  South- 
wark,  5L  per  annttm,  to  keep  in  repair  and  paint 
annually  her  father's  monument.  It  appointed 
Wheeler  and  Batsford,  executors  and  residuary 
legatees.  It  contained  the  same  directions  as  to 
her  burial,  funeral,  &c.  as  paper- A. 

Lushington  and  Dodson  in  support  of  the  will. 
The  King^s  Advocate  and  Nicholl^  contra. 

Judgment. 

Sir  John  Nicholl. 

• 

Elizabeth  Morice,  widow,  died  on  the  10th  of 
March,  1830,  at  the  age  of  65  years,  at  her  re- 
sidence in  Horsleydown,  leaving  personalty  of  the 
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value  of  70,000/.     Thomas  Alderson  and  his  two       1831. 
married  sisters,   the   deceased's  second  cousins,  tmhiit  t«em^ 
were  her  nearest  relations.  saj^oit 

Her  will,  propounded  by  the  executors  and  re-  Wbislkk  ava 
siduary  legatees,  and  opposed  by  one  of  the  next  ^"r*" 
of  kin,  is  dated  on  the  2d  of  July,  1822,— nearly  '  aldiewk. 
eight  years  before  her  death,  and  gives  various  le- 
gacies;— among  others,  10,000/.  to  each  of  the 
executors,  5,000/.  to  Mrs.  Batsford,  2,000/.  each 
to  the  two  Misses  Batsford,  several  considerable 
sums  to  her  friends  and  tradesmen,  and  the  re- 
sidue jointly  to  the  executors.  At  the  time  the 
will  was  executed,  the  residue  did  not  exceed 
1,000/.  or  2,000/.,  but  the  property  afterwards 
greatly  increased.  The  will  is  in  the  handwriting 
of  Batsford — the  deceased's  solicitor  at  the  time 
it  was  made — and  is  attested  by  two  witnesses, 
neighbours  of  the  solicitor,  casually  called  in; 
they  were  not  privy  to  the  instructions,  prepara-r 
tion  or  reading  over,  but  merely  saw  the  deceased 
subscribe,  and  had  no  reason  to  doubt  her  capacity. 

Under  such  circumstanqes  the  advisers  of  the 
executors,  thinking  it  necessary  to  plead  more 
than  the  mere  Jactumy  have  in  the  allegation  pro, 
pounding  the  will  referred  back  to  a  will  m^de 
in  X820,  to  instructions  in  her  own  hand-writ- 
ing for  that  will,  to  alterations  made  by  her  in 
1822,  and  to  various  other  documents  also  in  her 
handwriting.  On  this  first  plea  were  examined 
the  two  attesting  witnesses,  and  one  other  witness 
who  speaks  to  tlie  finding  of  paper  I,  one  of  these 
documents.  The  handwriting  was  admitted  in 
acts  of  Court.         * 

On  the  part  of  Alderson  a  long  allegation  sets 
up,  first,  a  case  of  weak  capacity,  and  secondly, 
insanity :  on  the  first  head,  suggesting  fraud  and 

QQ2 
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1831.       imposition,   and   on   the  other,  legal  incapacity. 

Tmnitt  TiRM,  The  second  article  contains  the  general  descrip- 
sd  sewion.     j-jqh  Qf  the  dcccascd, — "  That  she  was  from  her 

Whiklbk  ahb  youth  a  person  of  weak  capacity  and  of  deranged 
Batwoed  ujin^i  and  intellect ;  that  the  general  wildness  of 
AiAiJuoK.  her  countenance  and  the  expression  thereof,  and 
her  general  appearance,  manners,  conduct,  and  de- 
portment, were  such  as  to  denote  that  she  was  a  per- 
son of  weak  and  deranged  mind  and  intellect ;  and  as 
such  and  as  an  insane  or  crazy  person,  and  as  one 
who  did  not  know  what  she  was  about,  and  was 
not  in  her  right  senses,  and  as  incapable  of  doing 
any  act  requiring  thought,  judgment,  and  reflec- 
tion, she  was  at  all  times  considered  and  spoken 
of  and  treated  by  medical  men  and  by  her  family, 
relations,  friends,  and  acquaintance,  and  that  she 
was  frequently  called  **  mad  Miss  Foumier,*' 
"  mad  Mrs.  Morice,"  or  "  mad  mother  Morice." 

The  twelve  following  articles  proceed  to  de- 
scribe her  general  habits  (at  all  periods  from  her 
earliest  life  to  the  day  of  her  death)  of  extrava- 
gance and  irrationality  in  her  mode  of  dress — in 
her  immodest  behaviour — in  her  profaneness — ^in 
carrying  loaded  pistols —in  playing  with  toys — ^in 
fondness  for  her  cat — in  exposing  her  person — ^ia 
continual  intoxication,  and  in  various  other  acts 
which  it  is  impossible  to  enumerate  without  read- 
ing the  whole  of  this  part  of  the  allegation  (a). 
Of  these  acts,  no  particular  time  or  place  are  spe- 
cified ;  they  are  laid  as  occurring  at  all  times  and 
during  her  whole  life.  It  was  impossible  there- 
fore to  negative,  contradict,  or  explain  any  indi- 
vidual acts. 

(a)  The  13th  pleaded^  and  it  was  proved^  that  on  the  floor  of  one 
of  her  drawing-rooms^  there  were  at  her  death  fifty-two  bnshels  of 
coals,  which  she  had  from  time  to  time  carried  there  herself. 
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The  allegation  then  pleaded  some  specific  acts ;       ^831. 
that  at  her  own  marriage  «in  1795  she  conducted  TaiHmr  tmh; 
herself  as  an  insane  person ;  that  at  the  marriage     ««*  smbod. 
of  her  servant,  Mitchell,  her  behaviour  was  irra-  Whekli*  and 
tional ;  that  in  1816  she  offered  marriage  to  a  low      ^^*»^" 
man-T-Knoller  ;  that  for  some  years  she  associated     aldemok. 
in  a  strange  manner  with  a  Dr.  Daniel  and  his 
daughter;  that  in  18^3,  having  broken  her  arm, 
she  was  guilty  of  some  violent  and  irrational  con- 
duct ;  and  it  also  pleaded  one  or  two  acts  subse- 
quent  to  the  execution   of  the   will :    and   the 
27th  article  averred,  that  she  was  subject  to  va- 
rious delusions,  which  it  specified  (a).     The  plea 
further  alleged,  that  in  respect  to  the  documents 
in  her  handwriting,  they  were  written  either  from 
dictation  or  from  drafls  which  she  was  made  to 
copy  ;  and  as  an  instance  of  this  an  exhibit,  No. 
5,  is  annexed,  and  is  pleaded  to  have  been  written 
by  Batsford,  as  a  drafl  from  which  the  deceased 
might  copy  a  legacy  to  her  servant  named  Sutton. 
So  that  the  deceased  was  not  only  insane,  but  the 
will  was  obtained  by  fraud ;  and  no  inference  of 
her  capacity  is  to  be  drawn  from  these  documents^ 
"vvhich  were  mere  contrivances  to  give  colour  and 
effect  to  the  fraud.     On  this  allegation  no  less 
than  sixty-nine  witnesses  have  been  examined. 

In  reply  it  was  pleaded,  that  the  deceased 
throughout  her  life  was  sane,  was  treated  by  her 
family  and  friends  as  sane,  was  in  the  uncontrolled 
management  of  her  property,  and  in  such  manage- 

{a)  That  she  believed  imps  were  dancing  about  her ;  that  her 
catj  Mungo>  had  been  poisoned ;  that  she  had  poisoned  her  hus- 
band ;  that  Dyne  and  others  had  attempted  to  poison  her ;  that 
she  was  afraid  of  being  carried  off;  and  that  in  June  1822^  she 
pointed  out  a  small  hole  in  the  wainscoat^  by  which  she  declared 
thieves  had  entered  and  stolen  all  her  wine. 
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1831.       ment  displayed  judgment  and  prudence ;  that  at 
tewitt  T.EM,  various  periods  of  her  life  she  was  engaged  in  acts 
2d  scwon.     of  business  which  she  conducted  without  the  sus- 
Wheel«»  AMD  picion  of  derangement :  the  plea  also  alleged  facts 
Bamfoed     ^^  gj^^^  ^jjg  probability  of  the  disposition  in  respect 
aldemoh.     iQ  t[je  legatees ;  and  explained  some  of  the  spe- 
cific acts,  and  exhibited  a  number  of  her  letters 
written  at  different  periods.     In  support  of  this  al- 
legation thirty-four  witnesses  have  been  examined. 
This  being  the  shape  and  substance  of  the  case, 
it  will  be  necessary  to  inquire : — 

First,  whether  there  is  satisfactory  proof  that 
the  will  contained  the  mind  and  intention  of  the 
deceased  at  the  time  it  was  executed. 

Secondly,  whether  that  mind  was  sane  or  in- 
sane— capable  or  incapable  of  giving  effect  to 
such  a  wilL 

The  deceased  on  the  morning  of  the  execution 
being  at  Mr.  Batsford^s  office,  the  latter  called  in 
Mr.  Greenwood,  a  surgeon,  and  Hughes,  his 
shopman,  who  lived  close  by.  On  their  arrival, 
the  deceased  subscribed  and  they  attested  the 
will  t  they  believe  the  deceased  was  of  sound 
mind ;  they  saw  nothing  to  excite  suspicion,  ot 
to  impeaqh  her  capacity  or  sanity.  The  transac- 
tion happened  eight  years  before  their  examina- 
tion :  they  have  no  recollection  that  the  will  was 
read  over  in  their  presence )  nor  is  it  very  pro* 
bable  that  such  was  the  fact :  they  know  nothing 
of  its  preparation  nor  of  the  instructions  for  pre- 
paring it.  The  whole  effect  of  their  evidence  is, 
that  the  execution  passed  as  a  mere  ordinary 
transaction  of  business :  if,  on  the  one  hand,  there 
was  nothing  to  probe  the  mind  of  the  deceased, 
nothing  to  ascertain  how  far  it  went  with  the  act, 
and  was  free  from  any  imposition  or  delusion,  so^ 
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neither,  on  the  other  hand,  was  there  any  appear-        ' 
ance  to  excite  their  suspicion  either  of  fraud  or  ji^ 
insanity.  ^ 

In  a  case  of  perfectly  sound  mind,  and  free  Wj 
from  any  suspicion  of  imposition,  this  evidence  of 
bare  execution  would  be  sufficient :  the  law  would     ^  ' 
infer  the  rest:  it  would  infer  that  the  contents  r^i  ' 
were  known  and  approved,  and  that  the  party  in-  j^'  ' 
tended  to  give  them  effect     Neither  fraud  nor  ^°^ 
the  absence  of  sound  mind  is  to  be  presumed :  ban  i 
but  in  this  case  there  are  circumstances  which  whc  ; 
excite  the  jealousy  and  awaken  the  vigilance  of  the  ^t  ! 
Court — which  demand  something  more  than  proof  ^*  ' 
of  a  bare  execution.     The  will  was  prepared  by,  |y  J  > 
and  is  in  the  handwriting  of,  Mr.  Batsford ;  he  Coi  i 
was  the  solicitor  of  the  deceased  ;  she  was  alone  *° 
&t  his  office ;  he  takes  a  very  important  benefit ; 
be   is  joint   executor ;   joint  residuary  legatee ; 
there  are  large  legacies  to  himself  and  to  his  fa* 
mily :  there  were  therefore  inducements  to  take 
advantage  either  o£  a  weak  mind  or  of  an  insane 
mind,  and  to  abuse  confidence  (a).     The  Court 
would  therefore  look  for  evidence  that  the  de- 
ceased knew  and  approved  the  contents,  before 
it  entered  more  particularly  upon  the  question  of 
sanity.      That  evidence  may  however  be  fully 
supplied  by  the  documen,ts  in  her  own  handwriting 
— for  that  they  are  her  handwriting  is  admitted. 

(a)  ''  Where  a  deed  19  prepared  by  the  person  himself  who 
seeks  the  benefit  of  it^  without  tfie  intervention  of  any  other  per* 
son^  that  circinnstance  alone  is  sufficient  to  raise  a  suspicion  of 
fraud :  and  the  instrument  is  to  be  viewed  with  the  greatest 
jealousy^  because  the  person  with  whom  he  deals  is  thus  deprived 
of  the  opportunity  of  any  disinterested  testimony  on  the  subject, 
and  for  this  reason^  instruments  obtained  by  attorneys  from  their 
clients  are  always  viewed  with  extraordinary  jealousy." — Per 
Lord  Redesdale,  2  Sch.  and  Lef.  502-^. 


^88  CASES   DETERMINJED   IN   THE 

1831.  An  attempt  indeed,  and  considering  the  number 
TawiTT  T«aic  ^^^  natutc  of  the  scripts,  rather  a  strange  and 

8d  sesnoiu  desperate  attempt,  has  been  made  to  show  that 
whmler  anb  these  documents  did  not  come  spontaneously  from 

BAwoftD     |.jjg  deceased ;   but  were  either  copied  by  her 

A''™***-  from  drafts,  or  written  by  her  under  dictation  j 
and  to  establish  that  averment,  an  exhibit  (No.  5) 
— ^found  in  the  possession  of  the  deceased,  or  at 
least  among  her  papers — ^is  annexed  to  Mr.  Ai- 
derson's  allegation.  "  To  my  servant,  John  Sut- 
ton,  the  legacy  or  sum  of  9000^,  provided  he  shall 
be  in  my  service  at  my  decease." 

This  paper  is  averred  to  be  in  Batsford's  hand- 
writing :  on  the  other  side  however,  it  had  in  the 
first  plea  been  alleged  that  the  deceased,  in  18^3, 
delivered  to  Wheeler,  the  other  executor,  a  copy 
of  the  will,  which  (script  H)  was  brought  in  by 
Mr.  Wheeler,  annexed  to  his  affidavit  of  scripts, 
before  Alderson's  plea  was  given :  and  in  the 
executors'  second  allegation  it  was  further  stated, 
that  on  Sutton's  leaving  the  deceased's  service  in 
1824,  Wheeler,  by  desire  of  the  deceased,  sent 
her  a  copy  of  the  clause  containing  Sutton's  le^^ 
gacy;  that  No.  5.  was  such  copy,  and  was  in 
Wheeler's  handwriting.  Which  account  is  true  ? 
The  answer  to  this  question  will  furnish  a  test  by 
which  to  try  the  charge  of  imposition.  There  is 
not  a  tittle  of  evidence  that  the  exhibit  was  pre- 
pared as  Alderson's  plea  avers :  but  the  averment 
is  falsified ;  it  is  proved  that  No.  5.  is  not  Bats- 
ford's,  but  that  it  is  Wheeler's  writing.  Mary 
Morrill,  the  first  witness  on  the  condidit^  proves 
that  immediately  upon  the  deceased's  death, 
Wheeler  produced  a  copy  of  the  will.  Sutton 
too,  it  is  proved,  left  the  deceased's  service  in 
1824 :  but  what  is  almost  conclusive  of  the  truth 
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of  the  executors*  account  is,  that  this  exhibit  is  a        < 
verbatim  transcript  of  the  clause  in  the  will^  and  j^  i 
is  not  a  verbatim  transcript  of  any  document  in     ^  - 
the  deceased's  handwriting.     This  disproves  AU  w« 
derson's  averment  that  it  was  a  draft  given  to  the     ^  ' 
deceased  from  which  to  copy  the  abstract,  paper     ^  ' 
I ;  and  goes  far  to  confirm  the  truth  of  the  aver^ 
ment,  (and  that  averment  is  not  unimportant,) 
that  the  deceased  had  been  in  possession  of,  and 
had  delivered  a  copy  of  the  will  to  Wheeler  in 
18S3 :  and  also  that  she  obtained  this  transcript 
from  him  in  the  manner  alleged  :  otherwise,  how 
could  this   transcript  in   Wheeler's  handwriting 
have  been  found  in  the  repositories  of  the  de^ 
ceased ;  and  he  be  in  possession  of  the  copy  of  the 
will  ?    This  tends  strongly  to  negative  any  prac- 
tice of  fraud  and  imposition,  and  to  establish  that 
a  copy  of  the  will  was  really  left  in  the  deceased's 
custody  i  which  copy  she  afterwards  delivered  to 
Wheeler.    That  &ct  is  further  confirmed  by  the 
abstract  of  the  legacies  in  her  own  handwriting 
(to  which  I  shall  presently  advert) ;  for  unless  she 
had  for  a  time  the  copy  of  the  will  in  her  posses- 
sion,  how  could  she  make  that  abstract  ? 

Previous  to  a  more  particular  notice  of  that  ab^ 
stract,  I  will  examine  what  other  documents  there 
are  to  show  that  this  will  was  the  act  and  inten-* 
tion  of  the  deceased. 

The  plea  lays  as  the  origin  and  substratum  of 
the  present  will,  that  the  deceased  in  18^,  ex- 
ecuted a  will  giving  legacies  to  Batsford  and  also 
to  Daniel,  and  appointing  them  joint  executors 
and  residuary  legatees,  and  also  giving  several 
legacies  to  the  same  persons  as  are  benefited  by 
the  present  will :  that  in  1823  she  departed  from 
that  disposition ;  and  ei^cluding  Daniel  and  adopt- 
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1831.       ing  Wheeler  executed  the  present  and  destroyed 
Tmkut  Tmi^  the  former  will.    It  is  unnecessary  to  detail  all  the 
gdSesrioD.     other  particulars  of  the  transaction  alleged  in  the 
WanLsm  aud  cxccutors'  first  plea. 

A1WOM  rpj^^  papers  in  the  deceased's  handwriting,  and 
Alowoii.  ^q  admitted  to  be,  are — First,  those  which  relate 
to  the  will  of  1820.  Paper  A,  a  sort  of  draft  will 
dated  ^th  April,  1820,  witjp  subsequent  additions 
in  the  deceased's  handwriting,  was  the  paper 
of  instructions  taken  to  Mr.  Batsford  wherefrom 
to  prepare  the  will  in  question.  The  deceased 
had  executed  several  former  wills  at  different 
times:  though  this  paper  contains  no  express 
'  bequest  of  the  residue,  looking  to  her  other  acts, 

no  doubt  she  intended  it  for  her  executors. 
.  The  next  paper,  B,  is  in  the  handwriting  of 
Batsford,  it  contains  further  instructions ;  and  both 
at  the  beginning  and  at  the  end  of  it  mention  is 
made  of  the  residue.  The  exact  day  when  the 
,  instructions  were  given  does  not  appear:  it  was 
probably  early  in  May,  for  though  A  is  dated  on 
the  25th  of  April,  yet  the  deceased  made  several 
additions  iifter  the  date  was  inserted.  The  pro- 
bability then  is,  that  it  was  not  carried  to  Batsford 
till  the  beginning  of  May,  more  especially  as  the 
next  document  C,  bears  date  on  the  7th  of  May. 
C  is  in  the  deceased's  handwriting.  It  refers  to 
a  matter  of  account  with  Truscott,  against  whom 
Batsford  at  that  time  was  employed  to  take  legal 
proceedings  on  her  behalf,  and  it  further  offera 
to  Mrs.  Batsford,  as  a  small  honorary  legacy,  some 
Bank  Stock,  of  which  it  appears  the  deceased  was 
possessed.  D  is  the.  draft  will  of  1820,  prepared 
after  C  was  written :  the  only  material  observation 
that  arises  on  it  is  that  it  was  laid  before  an  emi« 
nent  counsel  in  the  Temple,  whose  endorsement 
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of  approval  is  dated  on  the  11th  of  May,  1830; 
evidence  to  some  extent  that  the  deceased  was  ^ 
not  imposed  upon  by  Batsford,  and  that  there  was 
no  fraudulent  contrivance,  for  there  was  no  clan*'  i 
destinity  nor  extraordinary  haste.  The  executed 
will  is  not  produced,  but  that  would  naturally  be 
destroyed  when  the  new  will  in  1822  was  madef 
and  it  is  alleged  that  luch  was  the  fact. 

Such  in  1820  were  the  deceased's  mind  and  in- 
tention. Daniel  and  his  daughter  were  not  at 
that  time  discarded,  though  the  deceased,  having 
become  acquainted  with  Batsfwd  as  her  pro* 
fessional  man  in  1819*  adopted  him  in  the  will  of 
1820  as  a  partaker  in  her  bounty.  It  is  not  ne- 
cessary  to  inquire  whether  the  deceased  was  wise 
or  capricious  or  hasty  in  this  change  of  disposition, 
though,  looking  at  her  history,  it  is  difficult  to  say 
that  it  was  unwise  or  irrational,  or  unnatural  or 
improbable ;  but  it  is  sufficient  at  present  t<f  show 
that  it  was  the  act  and  mind  of  the  deceased ;  and 
there  is  nothing  in  these  papers,  in  her  handwriting, 
to  satisfy  me  that  either  imposition  or  insanity 
taints  the  will  of  1820. 

In  182S  the  deceased  proceeds  to  make  the  will 
propounded  by  which  the  Daniels  are  altogether 
discarded,  and  Wheeler  is  adopted  as  the  object  of 
her  bounty  in  conjunction  with  Batsford.  The 
other  legatees,  all  old  fi^ends,  are  nearly  the  same : 
but,  in  addition,  two  tradesmen — her  butcher  and 
cheesemonger — are  given  legacies. 

Between  1820  and  182S  it  would  seem  that  the 
deceased  had  grounds  for  excluding  the  Daniels : 
they  had  borrowed  money  of  her  and  could  not 
repay  it — at  least  the  father  could  not :  the  de- 
ceased had  only  obtained  his  note  of  hand,  and 
had  had  recourse  to  legal  measures  in  order  to  re- 
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1831.       cover  the  debt.     Considering  her  history  with  the 

TaiHiTT  T«EMi  Daniels  (to  which  I  shall  hereafter  advert)  it  is 

sd^enioii.     jjqj  surprising  that  she   should  have   discovered 

whkilkr  AMD  their  views :  the  fact  however  that  she  broke  off 

BATtroBo     ^jj  connection  with  them  is  rather  a  mark  of  her 

^'^"^^^     sanity  and   her  strength  of  mind.     Nevertheless 

she   did  not  transfer  the  whole  benefit  to  Mr. 

Batsford:  she  introduced  as  the  participator  in 

her  testamentary  bounty  her  stock*broker,   Mr. 

Wheeler,  who  with  his  brother,  as  well  as  his  father 

before  them,  had  been  employed  for  many  years 

in  managing  her  property ;  so  far  at  least  as  to 

invest  what  she   did  not  want;   for  she  always 

went  to  the  Bank  and  received  her  own  dividends. 

There  is  no  reason  to  suppose  that  Batsford 
suggested  this  substitution  of  Mr.  Wheeler  for 
Daniel ;  they  were  not  acquainted  with  each  other, 
nor  is  there  any  trace  of  a  conspiracy  between 
them:  but  Mr.  Batsford  appears  to  have  acted 
fairly  and  liberally  in  declining  to  take  a  larger 
legacy  than  his  co^xecutor  and  co-residuary  le- 
gatee ;  and  that  Mr.  Batsford's  family  take  in  ad- 
dition large  legacies,  is  the  deceased's  own  act* 

This  brings  me  to  the  documentary  evidence 
relating  to  the  transaction  of  the  will  propounded. 
It  begins  with  paper  E.  [The  Court  here  read  E.} 

The  new  disposition,  then,  and  the  new  exe- 
cutor come  from  the  deceased  herself.  The  le- 
gacy to  Harris  is  increased  from  3,000/.  to  5,000/L 
and  Batsford  takes  an  increased  benefit — '*  the 
house  and  all  that  is  in  it"  On  the  back  in  the 
handwriting  of  Batsford,  is  ^'  10,000/.  to  C.  B.  and 
H.  Wheeler."  There  is  no  proof  of  the  in- 
structions for  this  clause  or  how  it  came  to  be  in- 
serted, except  as  it  is  explained  in  the  next  paper 
F.   That  paper,  in  the  deceased's  handwriting,  and 
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dated  34th  June,  1822,  is  a  very  important  docu*       1®^- 
nient.     It  afibrds  full  evidence  of  mind  and  in-  twmitt  te»m, 
tention :  she  assigns  her  reasons  and  is  not  to  be     ^^^Sewioa. 
diverted  from  her  purpose :  she  also  assigns  rea-  Whsblbk  ana 
sons  in  respect  to  the  bequest  to  Harris,  shewing       ^^" 
that  she  fully  understood  the  nature  of  a  testa-     a»«»«»»- 
mentary  act,  and  the  safest  mode  of  carrying  her 
wishes  into  effect. 

These  papers  not  only  repel  any  appearance  of 
fraud  and  circumvention  practised  on  an  under- 
standing too  weak  to  resist  (a),  but  they  furnish 

(a)  In  Bates  ▼.  Graves^  2  Ves.  Jun.  288,  Lord  Chancellor 
Loughborough  says :  **  the  issue  devisavU  vel  non  always  implies 
in  it>  where  the  execution  is  not  the  point  of  the  issue,  a  ques- 
tion of  the  capacity  of  the  testator ;  that  is,  either  his  absolute 
capacity,  or  his  relative  capacity,  where  it  is  supposed  the  par- 
ticular instrument  was  the  effect  of  that  undue  influence,  which 
necessarily  implies  a  d^ree  of  weakness  at  the  time,  and  quoad 
that  instrument,  making  it  not  an  instrument  arising  from  the 
fair  bias  of  his  own  mind,  but  from  the  exerdse  of  that  improper 
influence."    See  the  case  pasrim,  particularly  pp.  280.  292—3. 

In  the  treatise  of  Equity,  5th  £d.,  by  Fonblanque,  Vol.  I. 
p.  68,  et  seq,,  is  this  passage :  ''  Although  there  is  no  direct 
proof  that  a  man  is  non  compos,  or  delirious,  yet  if  he  is  of  a 
weak  understanding  and  is  harassed  and  uneasy  at  the  time ;  or 
if  the  deed  be  executed  in  extremis  ;  or  by  a  paralytic ;  it  can- 
not be  supposed  he  had  a  mind  adequate  to  the  business  he  was 
about,  and  might  more  easily  be  imposed  upon;  (Filmer  y. 
Oott,  7  Bro.  P.  C.  70.  Fane  t.  Duke  of  Devonshire,  6  Bro. 
P.  C  137) ;  especially  the  provision  in  the  deed  being  something 
extraordinary,  or  the  oonveyanoe  without  any  consideration. 
And  the  rule  of  the  common  law  itself,  in  case  of  wills,  is  veiy 
£ftTourab]e ;  although  it  can  hardly  perhaps  be  extended  to  deeds 
without  circumstances  of  fraud  or  imposition.  For  a  memory 
which  the  law  holds  there  to  be  a  sound  memory  is,  when  the 
testator  hath  understanding  to  dispose  of  his  estate  with  judg^ 
ment  and  discretion,  which  is  to  be  collected  from  his  words.  Marquis  of  Win- 
actions,  and  behaviour  at  the  time,  and  not  from  his  giving  a  ^!f^  ^""^  ' 
plain  answer  to  a  common  question."  ^^ 

Mr.  Fonblanque,  in  a  note  on  the  earlier  part  of  this  extract, 
says :  **  In  James  v.  Oraves,  2  P.  Wms.  270,  Lord  Commis- 
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1831-       guch  proof  of  sound  mind  that  nothing  short  of 
Tmhitt  Teem,  dccisivc,  disqualifying  insanity  could   defeat  the 
gdSewon.     testamentary  effect  of  a   disposition   proceeding 
wbewlmk  ahd  from  such  a  mind  and  intention* 
BAnroBtt         j|.  more  were  necessary,  there  is  still  another 
paper  in  her  own  handwriting  of  no  inconsiderable 
importance,  Paper  I,—the  abstract  of  the  pecu- 
niary legacies  made  by  the  deceased  herself.     It 
is  quite  correct,  and  exact  in  order  and  amount. 
It  is  alleged  by  Alderson,  that  the  deceased  was 
not  in  possession  of  the  will  after  she  had  executed 
it:  but  H,  the  duplicate  produced  by  Wheeler, 
the  latter  asserts  on  oath  was  delivered  to  him  by 
the  deceased  in  1823,  and  No.  5,  in  Wheeler's 
handwriting,   was  found  ih  the   deceased's  pos- 
session— ^in  her  pocket  book — at  her  death.     How 
the  deceased   could  have   made  the  abstract  I, 
except  by  having  H  in  her  possession  as  alleged 
by  Batsford,  no  explanation  has  been  attempted 
in  plea  or  argument.     The  strong  presumption 
and  probability  are,  that  it  was  an  abstract  taken 
from  the  will  or  copy :  but  be  that  as  it  may,  the 
very  circumstance   of  the   deceased  making  the 
abstract,  whenever  made  and  however  abstracted, 

sioner  Jekyll  seems  to  lay  some  stress  upon  the  circnmstance  of 
a  deed  not  being  revocable  as  a  will>  and  therefore  liable  to  be 
set  aside^  if  gained  from  a  weak  man  by  misrepresentation,  and 
without  any  valuable  consideration.  But  it  appears  from  the 
case  of  Fane  v.  Duke  of  Devonshire,  that  though  a  deed  ob- 
tained in  extremis,  and  by  imposition,  do  contain  a  clause  of  re- 
vocation, the  principles  upon  which  courts  of  equity  proceed^ 
will  equally  attach  and  entitle  the  party  prejudiced  to  be  relieved 
against  it."  In  Fane's  case,  however,  (see  6  Bro.  P.  C.  140,) 
one  at  least  of  these  revocable  deeds  (for  there  were  two  of 
the  same  date)  was  not  to  operate  during  the  life  of  the  grantor : 
and  would  therefore  seem  to  stand  exactly  on  the  same  grounds 
as  a  will,— except  as  to  the  Court  in  which  relief  was  to  be 
sought. 
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is  strong  proof  of  mind,  memory,  and  understand-        I 
ing ;  that  she  fully  knew  the  contents  of  the  will  jw 
and  perfectly  approved  of  the  disposition  thereby     * 
made.     It  is  true  that  neither  this  abstract  nor  wb 
any  other  paper  in  the  deceased's  handwriting     ^ 
expressly  makes  a  disposition  of  the  residue,  but     ^ 
I  cannot  entertain  the  slightest  doubt  that  she 
fully  intended  the  executors  to  have  it,  and  it  i^ 
given  to  the  executors  in  some  of  the  former  wills^ 

The  legacies  themselves  strongly  tend  to  show 
that  the  will  was  the  deceased's  own  act ;  and  that 
neither  were  these  legacies  introduced  to  give 
colour  to  the  main  disposition :  nor  did  the  de- 
ceased fluctuate  in  regai*d  to  them.  She  had,  as  I 
have  said,  reason  from  the  conduct  of  the  Daniels 
to  alter  the  disposition  of  1820  in  their  favour — 
but  she  had  none  to  depart  from  her  intentions  of 
benefiting  the  legatees.  Brickenden  had  been  her 
medical  attendant  many  years,  and  had  recently 
(1819)  retired  from  business  and  removed  out  of  the 
neighbourhood.  Burton  was  an  old  acquaintance, , 
a  builder  and  carpenter ;  and  she  had  always  in- 
tended that  he  should  bury  her.  There  are  lettei'9 
from  the  deceased  to  him  written  both  before  and 
after  the  will,  which  not  only  render  the  legacy 
to  him  probable,  but  which  show  that  the  de- 
ceased was  not  a  person  of  that  habitual  and 
uniform  incapacity  mentioned  in  Alderson's  plea« 
I  will  read  one  of  these  letters : — 

DEAR  SIR  March  4,  1820 

I  wrote  you  in  my  last  I  was  going  to  Mile  End 
for  a  few  days  but  have  been  prevented  by  Trus« 
cotts  business  Mr  Batsford  can  do  nothing  without 
seeing  you  be  so  kind  to  see  him  on  Monday  he 
wants  to  ask  you  many  questions  and  tell  him  all 
you  know  on  the  business  I  find  Sir  William  Abdy 
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1831.       must  have  a  fine  of  six  pounds  in  the  first  place 
TanciTT  T»M.  ^^^  ^^^  stamps  will  be  high  and  Truscott  has  gone 
£d  Senion.     fj-Q^a  his  word  about  paying  all  above  ten  pounds 
Wnnim  AND  which  was  the  Bargon  My  Larct/ear  thinks  I  can 
BAwromD     ^^^  Truscott  out  I  wish  I  could.     Call  on  me 
Albsbiov.     when  you  have  seen  Mr  Batsford  you  will  oblige 
me  by  asking  Mr  Batsford  what  the  expences  will 
amount  to  all  together  that  I  may  know  what  I 
am  about — ^tell  him  what  you  told  me  that  Sir 
«  William  Abdy  you  thought  need  not  be  consulted 

— from  your  sincere  friend  Morice 

I  shall  see  you  on  Monday  evening 
(Superscribed)  Mr  Burton  Flint  Street  Wall- 
worth. 

This  letter,  on  a  matter  of  business  just  before 
the  will  of  18S0,  is  as  rational  as  possible,  and  it 
is  proved  by  other  evidence  that  at  that  time  a 
lawsuit  was  pending  between  the  deceased  and 
Truscott.  It  is  impossible  to  say  that  the  writer 
of  this  letter  was  not  then  competent.  There  is 
another  letter,  also  to  Burton,  about  eight  months 
after  the  date  of  the  will  propounded.  It  is  in 
these  words : — 

DEAR  SIR  February  6,  182S 

Pardon  my  long  silence  in  not  thanking  you  for 
your  kind  present  of  the  birds.  I  have  not  been 
able  to  put  pen  to  paper  before  this  day.  I  have 
kept  my  bed  room  almost  ever  since  I  came  from 
the  North  which  was  on  the  2^  of  November.  I 
am  happy  to  know  where  you  live  and  hope  you 
will  always  inform  me  as  I  hope  no  one  will  bury 
me  when  I  am  dead  but  you  it  was  you  know  al- 
ways my  wish  and  I  have  left  you  handsome  be- 
sides. Since  I  saw  you  I  have  had  nothing  but 
illness  and  did  not  think  I  should  have  lived  till 
now  I  ofl^n  have  talked  to  Mr  Batsford  of  Horse- 
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lydown  Liane  about  you  When  I  am  better  and  get       ^831. 
down  stairs  I  shall  be  glad  to  see  you    I  conclude  tmhittTeem, 
with  wishing  you  health  from  your  sincere  friend     ^d^swrfon. 

MORICE  WbIILU    AMD 

(Superscribed)  Mr  Thomas  Burton  No  34  Ed-       ^*jj^"» 
mond  Street  Southampton  Street  CamberwelL  Aldmww. 

This  is  an  express  recognition  of  the  will  in 
vrhich  she  not  only  directs  that  Burton  shall  bury 
her,  but  also  gives  him  1000/.  and  desires  that  it 
shall  be  independent  of  the  expence  of  her  funeral. 
It  shows  too  her  intercourse  with  and  confidence 
in  Batsford.  It  is  impossible  to  conceive  a  more 
rational,  quiet,  letter ;  it  recognizes  the  will  and 
contains  nothing  sounding  to  folly:  yet  Alderson's 
case  is,  and  his  witnesses  attempt  to  support  it, 
that  this  woman  was  at  all  times  insane.  Harris 
(a  police  officer  appointed  by  her  father,  who  was  a 
police  magistrate)  and  his  wife  kept  up  a  continued 
intimacy  with  the  deceased,  and  occasionally 
transacted  matters  of  business  for  her.  Letters 
to  Harris  and  his  wife  of  the  same  tendency  as 
those  to  Burton  are  exhibited.  Sutton  lived 
eleven  years  in  her  service,  he  and  his  two  wives 
in  succession;  the  wives  as  servants  on  board 
wages ;  Sutton  himself  as  a  sort  of  guard  and  pro- 
tector: but  as  they  might  quit  her  service,  as 
Sutton  in  fact  did  in  1824,  she  made  his  legacy 
conditional,  ^'  in  case  he  should  be  in  her  service 
at  her  death.''  Mr.  Davis  was  a  very  old  and 
confidential  friend  of  the  family ;  he  used  to  call 
on  the  deceased  every  Monday  to  receive  her  di- 
rections as  to  any  business  she  might  wish  him  to 
transact  for  her.  All  these  legacies  were  in  the 
will  of  18S0;  she  was  quite  steady  in  respect  to 
them — ^in  182S  she  adds  legacies  to  two  of  her 
tradesmen,  both  persons  she  had  long  dealt  with 

VOL.  Ill,  R  R 
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1831.       and  who  were  attentive  in  supplying  her.    The 

Ttm^oM,  legacy  to  St.  John's  School,  though  it  is  pleaded 

sdSeMJon,     jIjj^^  jj^^  dcccascd  never  gave  away  any  money  in 


AUD  charity,  was  not  colourably  suggested  by  Bats- 
^^^  ford ;  for  it  appears  in  both  wills — it  is  in  the  de- 
^'''*"****^  ceased's  handwriting  in  A,  and  the  evidence  of 
one  of  the  witnesses,  who  applied  to  the  deceased 
to  subscribe  to  the  school  in  her  lifetime,  proves 
that  she  declined  so  to  do,  at  the  same  time  de- 
claring she  would  not  forget  the  school  at  her 
death.  The  whole  disposition  then  strongly  con- 
firms the  presumption  of  law  that  the  act  emanated 
from  the  testatrix,  and  further,  that  it  was  the 
emanation  of  a  rational  mind. 

It  will  be  necessary,  however,  to  examine  with 
more  minuteness  into  the  latter  fact — her  sanity ; 
for  though  in  considering  the  evidence,  in  order 
to  see  whether  the  factum  of  the  will  and  her 
knowledge  and  approbation  of  the  contents  were 
proved,  I  have  not  altogether  omitted  noticing 
some  of  the  circumstances  which  also  bear  upon 
the  question  of  sanity,  yet  the  Court  is  not  war- 
ranted in  concluding  at  once  that  there  exists  no 
possibility  oi proving  insanity: — but  it  must  be 
proved :  the  rule  of  law  being  well  established 
that  sanity  is  presumed  till  insanity  be  proved. 
The  burthen  of  proof  lies  upon  the  party  who 
undertakes,  upon  that  ground,  to  defeat  an  instru- 
ment— be  it  will  or  be  it  deed. 
Ddusioii  has         It  may  be  difficult  and  perhaps  would  be  dan^ 
laidTdSwn  as  an  gcrous  to  attempt  to  define  what  is  the  essence 
^^tofd^^glS^  of  insanity.   Delusion  has  been  generally  laid  down 
Sat hisanhySl  ^  esscutial I  that  is,  the  fancying  things  to  exist 
nerer  been  held  wUch  Can  havc  HO  existcncc,  and  which  fancy  no 

to  be  estabUthed  •  n  r\^»  l 

ioanycawwhere  prooi  or  rcasoumg  Will  removc.     Others  may  have 
no  "time  ^!^  Bold,  that  iusaulty  may  cxlst  though  no  delusion  pre- 

ed. 
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vail:  whether  this  means  that  at  may  exist  where       1831* 
no  delusion  ever  has  prevailed,  or  only  where  you  twkity  teeh, 
cannot  call  it  forth  upon  the  particular  occasion,     ^  Sesrion. 
is  not  so  clean    No  case  has  ever  come,  under  my  wanuE  Aim 
notice  where  insanity  has  been  hdd  to  be  estab-     Baiwo» 
iished  without  any  delusion  ever  having  prevailed,     Aumwi. 
nor  am  I  able  exactly  to  understand  what  is  meant 
by  *<  a  lucid  interval/'  if  it  does  not  take  place 
when  no  symptom  of  delusion  can  be  called  forth 
at  the  time.     How,  but  by  the  manifestation  of 
the  delusion,  is  the  insanity  proved  to  exist  at  any 
one  time  ?    The  disorder  may  not  be  permanently 
and  altogether  eradicated — ^it  may  only  intermit 
— it  may  be  liable  to  return ;  but  if  the  mind  is  ?^'  ^^  * 
apparently  rational  upon  all  subjects,  and  no  symp-  then  exists  when 
tom  of  delusion  can  be  called  forth  on  any  sub-  pJ^y^nUo^ 
ject,  the  disorder  is  for  that  time  absent ;  there  is  ^"^  "^  H^^ 

^  '  sna  no  s^rmpton 

then  an  interval,  if  there  be  any  such  thing  as  a  ^^  delusion  can 

i«i«  i-r  n  iT/T»i  ^  tailed  forth* 

lucid  interval.  It  may  often  be  difficult  to  prove 
a  lucid  interval,  because  it  is  difficult  to  ascertain 
the  total  absence  of  all  delusion. 

Where  clear,  decided,  and  undoubted  insanity  where  eiev  and 
has  been  established  to  have  once  existed  before  i^h^^'^uZ 
the  contested  transaction,  acts  otherwise  of  a  ^^^"^""l 
doubtful  character  may  become  of  more  force  in  ^^'^^  jharac 

•  .  .  ,  ter  are  of  more 

proof  of  its  existence  at  the  time  in  question,  force  in  proof  of 

1^  <       1      •  1    ji         /•  •  i_  X  >^  existence  at 

Even  acts  decidedly  of  an  insane  character  occur-  theumeinques- 
ring  after  the  transaction  may  reflect  back  upon  fXiqll^t  ST 
acts,  otherwise  equivocal,  about  the  time  of  the  °^^y  *°"S« 

.  ,  /?  ,  11  '^^  ™*y  reflect 

transaction  itself,  or  on  the  general  deportment  back  on  acts 
of  the  party :  but  where  there  are  no  decided  acts  voi^STbiit^bm 
proved  ever  to  have  taken  place  j  when  all  the  "Sof^subS^ 
acts  are  equivocal ;  when  they  may  be  attributed  5?«"*»  ^  p*;®^- 

*  '  J  J  .  ed,  equivocal 

to  Other  causes,  to  violent  passion,  to  intoxication  w^  however 

^.  .1  ^         11  '^    VI         T  numerous,  will 

operating  upon  a  mind  naturally  excitable,  1  am  not  establish  ui. 
not  aware  diat  in  any  case  such  equivocal  acts^  ^^^* 

R  r2 
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1831.       however  numerous,  have  been  held  to  establish  in- 


TmiKiTT  Term,   Sanity. 

gd  SewioiU  Tlig    gQ|.J.    Qf    case    ggj    up    Ju    Jhjg    gyjj    Jjg^g    Jjggjj    jj_ 

whcelm  AMD  ready  in  some  degree  described.     Before  advert- 
Ba«fo*d     jjjg  ^^  ^j^g  nature  of  the  evidence  adduced  in  sup- 
aldehsok.     port  Qf  jt^  I  ^jii  briefly  refer  to  the  history  and 
character  of  the  deceased. 

The  deceased  was  born  about  the  year  I765. 
She  was  the  daughter  and  only  child  of  Gideon 
Foumier,  a  police  magistrate  at  Union  Hall,  who 
resided  many  years  in  Gainsford  Street,  Horsley- 
down,  where  the  deceased  died.     The  character 
of  the  neighbourhood  of  that  part  of  the  town  is 
pretty  well  known.    Her  mother  was  fond  of  dress, 
and  neither  father  nor  mother  seems  to  have  been 
very  severe  in  their  restraint  of  the   daughter: 
she  was  a  girl  of  rather  a  truant  disposition  ;  she 
liked  to  go  to  tea-gardens  and  such  places  of  pub- 
lic amusement,  and  was  not  much  controuled  by 
her  parents ;  nor  was  Horsleydown  hkely  to  pro- 
duce society  calculated  to  engage  a  young  girl  of 
strong  feelings  in  a  circle  of  mere  domestic  visits. 
In  1795,  the  deceased,  then  of  the  age  of  thirty, 
having  about  three  years  before  declined  the  otkr 
of  a  Mr.  Bryant,  was  married  to  Morice— he  was 
engaged  as  a  clerk  in  a  brewery ;  and  though  at 
first  the  connection  appears  to  have  obtained  the 
sanction  of  the  father,  yet  his  consent  having  been 
subsequently  withdrawn,  the  marriage  was  clandes- 
tine.     A  reconciliation,  however,  shortly  after- 
wards took  place,  and  the  deceased  and  her  hus- 
band went  to  reside  next  door  to  her  parents. 
In  1805  Morice  died ;  and  the  deceased  in  this 
cause  from  that  time  continued  a  widow.    In  1812 
the  father  (then  a  widower,  for  his  wife  died  a 
year  or  two  before)  died ;  and  after  his  death  the 
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1831.       own  command  and  disposal — living  at  Horsley- 
TwNiTY  temi,  down — nearly  fifty  years  of  age— having  no  near 
sd  Session,     relations,  (for  the  Aldersons,  her  second  cousins, 
Wrkelce  ahb  were  the  nearest)— having  no  respectable  society 
Batstoed     jj^j.  connexions — convicted  of  peijury — she  gave 
Aldimoh.    .^ay  to  her  natural  profligate  propensities,  and  to 
the  vices  belonging  to  her  passions,  and  among 
other  things  indulged  in  the  frequent  and  exces- 
sive use  of  spirituous  liquors. 

The  question  then  is,  whether  she  became  ac- 
tually insane  in  the  legal  and  correct  meaning  of 
the  term  insanity ;  or  whether  she  was  only  guilty 
of  those  extravagancies  of  which  a  person  of  such 
a  character  and  so  excited  would  occasionally,  or 
even  frequently,  be  guilty.  There  is  produced  a 
cloud  of  witnesses — that  is  every  witness  examined 
on  Alderson's  plea — who  give  unhesitating  opi- 
nions that  the  deceased  was  mad :  but  their  opi- 
nions are  of  little  weight.  A  drunken  woman  in 
the  streets  excited  by  spirituous  liquors,  forgets 
the  modesty  of  her  sex,  is  guilty  of  every  sort  of 
extravagance,  talks  irrationally,  is  hooted  and  pur- 
sued and  pulled  about  by  boys,  so  that  every  per- 
son who  sees  her  says, — **  she  is  a  mad  woman '' 
or,  "  she  must  be  either  drunk  or  mad.''  There 
is  hardly  an  act  of  which  an  insane  person  can  be 
guilty  which  may  not  arise  from  intoxication.  In- 
intoxicaUoB  is  toxication  is  in  truth  temporary  insanity  (a) :  the 
Xl'^ng'^  brain  is  incapable  of  discharging  its  proper  func- 
^^^*^      tions ;  there  is  temporary  mania — ^but  that  species 

of  derangement,  when  the  exciting  cause  is  re- 
moved, ceases ;  sobriety  brings  with  it  a  return  of 
reason. 

Now  the  case  set  up  is,  that  the  deceased  at  all 
times  and  from  her  earliest  life  was  deranged,  was 

(a)  See  Treatise  on  Equity^  c  II.  s.  3.  p.  67*  Stb  £d. 
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of  unsound  mind.  Is  that  the  truth  of  the  case?  1831* 
Notwithstanding  there  is  this  cloud  of  witnesses  TwmnTnM, 
to  opinion  and  to  certain  acts»  is  the  case  set  up  »^Sc«ioiu 
reconcileable  even  with  the  documents  in  the  de*  WBuum  Aim 
ceased's  handwriting  already  referred  to?  It  is  ^1,^" 
proper  to  consider  how  these  witnesses  are  got  ^»«»«>^ 
together.  I  have  already  stated  that  the  plea  lays 
that  all  the  acts  enumerated  occurred  throughout 
her  whole  life  and  at  all  times;  At  the  head  of 
the  sixty  nine  witnesses  is  Miss  Daniel,  who  after 
stating  that  she  knew  the  deceased  intimately 
from  1814  to  18S2,  thus  deposes : — **  During  the 
whole  of  my  acquaintance  with  her  she  was  un- 
questionably of  unsound  mind  and  deranged :  in 
speaking  of  her  capacity  I  should  not  merely  call  it 
weak  and  slender,  but  distorted  and  vicious ;  her 
countenance  was  generally  if  not  alway^  marked 
by  an  extraordinary  wildness  of  expression,  her 
manners^  conduct,  behaviour,  and  deportmentwere 
uniformly  strange  and  eccentric — extremely  so; 
and  that  indicated  a  deranged  and  unsound  mind 
and  intellect :  they  were  such  as  tb  make  me  at  all 
times  and  under  all  circumstances  consider  her  as 
insane  and  crazy.  I  can  safely  and  conscientiously 
say,  that  I  never  for  one  single  hour  during  my  ac- 
quaintance with  her  believed  that  she  knew  what 
she  was  about  or  that  she  was  in  her  right  senses 
or  capable  of  doing  any  act  which  required 
thought,  judgment,  or  reflection.  I  considered 
her  more  than  insane — a  decided  maniac :  she  was 
always  treated  and  spoken  of  by  every  person 
with  whom  I  ever  saw  her,  or  by  whom  I  ever 
heard  her  spoken  of,  as  an  insane  and  mad  woman, 
and  as  having  been  out  of  her  senses :  the  servants 
used  to  call  her  '  mad  Mrs.  Morice,'  th^  used 
to  say   <  here  comes  mad  Mrs.  Morice^'  and  I 
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1831.       have  heard  people  in  the  streets  point  her  out  and 
TwKrrr  Term,  Call  hcF  *  Hiad  mother  Morice '  '*. 
2dSeMioii.         'pjjjg  jg  ^jj^  general  account  given  by  this  wit- 

WBsxLim  Ain>i  ness ;  and  on  subsequent  articles  in  support  €£ 
ATtrosa     ^^^^  opinions  she  deposes  to  a  multitude  of  acts 
so  profane,  so  filthy,  so  obscene,  so  disgusting — 
many  of  them  taking  place  not  only  in  her  pre- 
sence, but  in  that  of  the  witness'  own  father  also, 
that  no  general  words  can  describe  them,  and  the 
particulars  of  them  are  quite  unfit  to  be  stated. 
But  what  does  the  witness  admit  ?  That  for  seven 
years,  she,  a  young  unmarried  woman  of  25  or  S6 
years  of  age,  and  her  own  father,  were  the  con- 
stant associates  of  this  insane  disgusting  person, 
borrowing  money  of  her,  she,  the  witness,  repay- 
ing her,  her  father  acknowledging  by  note  a  debt 
of  1 ,9007,  though  now  his  daughter  describes  the 
deceased  as  so  mad  that  she  was  incapable  of  any 
rational  act.    To  describe  the  deposition  of  this 
witness  is  impossible,  and  if  possible  it  would  be 
unfit ;  it  occupies  sixty  sides  of  paper.  The  Court 
forbears  to  express  more  strongly  its  opinion  of 
her  evidence.     It  seems  highly  probable  that  Mr. 
Alderson  was  induced  to  frame   his  allegation 
principally  from  the  account  he  received  from 
this  woman. 

I  must  next  consider  the  course  followed  to  get 
together  the  host  of  witnesses  to  prove  this  alle- 
gation. A  room  is  taken  at  ^*  The  Ship  in 
Distress " — a  tavern  at  Horsleydown  :  there  the 
witnesses  attend  and  are  entertained}  they  talk 
the  matter  over,  a  long  bill  is  incurred,  the  land- 
lord and  landlady  are  two  of  the  witnesses — Mr. 
Alderson  goes  there  frequently,  and  carries  his 
own  claret  there.  How  is  the  Court  to  estimate 
the  degree  of  reliance  to  be  placed  on  witnesses 
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80  got  together  and  so  brought  forward  ?    In  the 
next  place,  even  if  there  was  no  such  cause  to  tm 
deduct  from  the  credit  of  the  witnesses,  still  the     * 
very  nature  of  the  plea  forms  a   considerable  wi 
deduction — they  are  not  brought  to  speak  to  spe- 
cific facts  fixed  by  time,  place,  and  circumstances,     ^ 
but  to  transactions  and  conduct  spread  over  many 
years  and  which  they  describe  as  if  constant  and 
continuous  habits.     The  will  is  made  eight  years  ^ 
before  her  death.    If  the  deceased  had  been  seen  mm 
a  few  times  guilty  of  extravagancies  or  indecencies  ^ 
in  the  streets,  a  witness  would  club  them  together  ^^ 
in  his  mind  without  even  meaning  to  depose  un-  ^ 
truly,  and  would  describe  the  conduct  as  a  constant  ve  i 
and  perpetual  habit.    It  is  only  in  this  vie^  that  it  sTom 
is  possible  to  reconcile  the  depositions  of  the  wit-  ^ 
nesses  not  only  with  the  adverse  witnesses,  but  with  ^^  ^ 
the  written  exhibits.    Many  of  the  witnesses,  from 
the  tenor  and  tone  of  their  depositions  and  from 
the  inconsistency  of  their  OM^a  conduct  at  the  time 
with  the  account  they  now  relate,  convince  me 
that  they  have  given  a  very  inflamed  and  ex- 
aggerated statement  of  the  conduct  of  the  de- 
ceased.     Many  others  convince  me  that  they  have 
inferred  and  deduced  a  general  habit  from  a  few 
particular  facts — some  from   merely  conversing 
with  each  other  on  the  conduct  of  the  deceased. 
It  is  impracticable  to  wade  through  this  mass  of 
evidence,  so  as  to  assign  reasons  appl}ang  to  each 
particular  witness  or  to  the  facts  which  he  relates, 
and  to  select  a  few  would  hardly  afford  more  satis- 
faction.   I  will  only  notice  one  or  two ;  I  will  take, 
for  instance,  the  second  witness— whose  evidence 
immediately  follows  that  of  Miss  Daniel — ^John 
Sutton,  who  lived  in  the  deceased's  house  for 
eleven  years — ^from  l&13to  1824:  his  two  wives 
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1831.       acting  as  her  servants ;  his  first  wife  died  in  her 

TuNXTT  tmm,  service,  and  on  marrying  again  his  second  wife  in 

2dSeuioiL     [jj^g  manner  became  her  servant ;  she  did  not  take 

Whtilbe  AMD  alarm  at  the  deceased  for  four  years,  for  she  re- 

BATSfou     mained  there  till  1824,  two  years  after  the  will 

aldbmow.     ^1^5  made :  Sutton  says,  on  the  second  article : — 

^*  I  lived  in  Mrs.  Morice's  house  near  upon 
eleven  years,  I  went  there  as  nigh  as  I  can  guess 
in  1813  and  quitted  in  1824.  I  was  no  servant  of 
hers,  and  never  had  any  thing  from  her :  my  wives 
•—both  of  them-— were  her  housekeepers ;  and  I 
was  allowed  to  live  in  the  house  with  them.  When 
my  first  wife  died,  Mrs.  Morice  told  me  to  look 
out  for  a  good  honest  woman,  such  as  I  could  re^ 
commend  to  be  her  housekeeper,  and  a  neighbour 
of  mine,  whom  I  had  known  twenty  years,  I  mar- 
ried in  1820,  and  we  were  obliged  to  leave  Mrs. 
Morice  in  1824 :  the  deceased  was  not  a  clever 
woman  at  all,  and  I  believe  she  was  deranged 
during  the  whole  time  I  lived  in  her  bouse ;  she 
was  not  a  raving  mad  woman,  but  I  can  say  that 
she  was  positively  mad, — not  in  her  right  senses 
for  one  single  moment  during  the  whole  time  I 
lived  with  her.  I  could  tell  such  things  of  her  as 
are  scarcely  to  be  believed :  I  always  thought  her 
a  very  strange  looking  woman,  and  I  knew  her  by 
sight  many  years  before  I  lived  with  her :  it  was 
not  so  much  the  wildness  of  her  looks  as  her 
general  appearance,  her.  manners,  her  conduct 
(in  doors  and  out,  drunk  and  sober,  and  she  was 
very  much  attached  to  liquor— but  drunk  or  sober 
it  was  all  one,  she  was  always  mad)  were  so 
strange  that  it  was  clear  to  any  person  who  saw 
her  that  she  was  quite  mad  crazy :  I.alwajrs  con* 
sidered  her  a  lunatic  altogether,  and  treated  her 
as  one :  my  present  wife  was  obliged  to  leave  her 
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because  she  was  quite  afraid  of  her ;  and  for  that 
reason   we  left.     She  was  spoken  of  as   '  mad  xv 
Morice'  in  the  whole  neighbourhood:   the  boys     ^ 
used  to  call  after  her  ^  mad   Morice '   and  no  Wi 
wonder,  seeing  that  as  she  walked  about  in  the 
streets,  she  stopped  and  talked  to  fishwomen  and     ^ 
prostitutes:  they  were  the  only  fit  company  for 
her:   no  body  respectable  could  have  any  thing 
to  say  to  her." 

Such  is  his  inflamed  and  exaggerated  account : 
but  he  is  a  disappointed  witness,  for  he  expected  a 
legacy,  and  I  quite  agree  with  him  that  he  tells 
such  things  of  her  as  can  scarcely  be  believed — ^it 
so  happens  that  above  twenty  of  Mrs.  Morice's 
letters,  written  to  Mr.  and  Mrs.  Dyne  during  four 
years  of  this  very  period — ^frora  1810  to  1816 — 
are  quite  rational  letters  touching  upon  the  or- 
dinary topics  which  would  naturally  occur,  and 
are  quite  irreconcileable  with  the  account  given  by 
Sutton  ^  that  the  deceased  was  at  all  times,  drunk 
or  sober,  insane.'' 

I  have  already  said,  that  it  is  in  vain  to  select 
particular  witnesses  or  to  attempt  to  discuss  each 
deposition.  I  am  obliged  to  content  myself  with 
stating  the  impression  left  on  my  mind  by  the  ge- 
neral result.  The  Court  therefore  can  only  declare 
generally,  that  the  evidence,  so  far  as  it  b  credible 
at  all,  does  not,  in  its  judgment,  make  out  decided 
actual  insanity  ;  for  no  act  is  proved  by  credible 
witnesses  which  cannot  be  accounted  for  by  the 
excitement  of  liquor.  Even  the  acts  which  may 
have  been  produced  by  that  excitement  were  not 
constant  and  habitual ;  those  exhibits  in  her  own 
handwriting,  to  which  reference  has  been  already 
made,  showing,  that  at  the  times  when  they  were 
written  she  was  in  a  sound  state  of  mind }  and. 
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1631.       above  all,  no  fixed  and  settled  state  of  delusion  is 


Teivitt  Tiui,  proved  by  which  the  Court  is  enabled  to  say  that 
gdSewkwL.     ^j.  ^^y  Qjj^  ^j^g  ^j.  ^^  ^^y  ^Qg  subject  the  deceased 

Wbbblsk  AMD  was  actually  and  essentially  insane,  so  as  to  be  le- 
^r^**     gaily  incapacitated  from  disposing  of  her  property 

w^"'**"&cfid  ^^^^^^  ^^  ^^^  life-time  or  after  her  death. 
and  wtded  deiu.  Uuless  thou  it  could  bc  shcwn  that  at  the  par- 
ud  ^^Tl^t.  ticular  time  when  the  will  was  made  the  deceased 
twH^^i^  ^*^  ^  excited  by  liquor,  or  so  conducted  herself 
extraTagtnt  acta  in  doiug  the  particular  act  as  to  be  legally  disqua- 
by  the  excite-  Uficd  at  the  momeut  from  giving  effect  to  such 
^^  ^  ti^M '  Act,  the  case  of  the  next  of  kin  fails  (a) ;  still  more 
Mun'd'^lir^  does  their  evidence  fail  to  establish  satisfactorily 
to  avoid  a  wiu  it  that  the  deceased  was  at  all  times,  or  generally,  a 

must  be  proved  ;,  i        .     i  c'  • 

that  the  deceased   pCrSOU  OI  UUSOUUd  miud. 

b^Bq^orror  so  B"'  whcu  the  Court  looks  further,  and  examines 
Mif^  d^Ai  ^  *'^®  evidence  produced  by  the  executors,  it  has 
particular  act,  as  still  Icss  difficulty  in  arHviug  at  the  same  con- 
ment  legally  dis.  clusiou.  The  Court  has  before  it  the  whole  his- 
JiWDg^^^efeTto  tory  of  the  deceased's  life :  her  various  acts  re- 
such  act.  specting  her  property — her  various  testamentary 

acts— the  manner  in  which  she  was  considered 
and  treated  by  her  family  and  friends — the  man- 
ner  in  which  she  conducted  herself  when  away 
from  Horsleydown — at  the  Bank— on  excursions 
into  the  country — with  her  tradesmen — all  this 
corroborated  by  her  correspondence  at  various  pe- 
riods of  her  life,  and  by  an  accurate  private  ac- 
count in  her  own  handwriting  of  the  dividends 
she  received  during  the  very  last  year  of  her  life. 

(fl)  In  Cory  v.  Cory,  1  Ves.  19,  Lord  Hardwicke  was  of  opi- 
nion, that  the  drunkenness  of  one  of  the  parties  was  not  suffi- 
cient to  set  aside  a  reasonable  agreement  to  settle  disputes  in  a 
family,  unless  some  unfair  advantage  were  taken.  But  in  Cole 
V.  Robins,  per  Holt,  Bull.  N.  P.  p.  172,  the  Defendant  may 
give  in  evidence  that  they  made  him  sign  the  bond  when  he  was 
so  drunk  he  did  not  know  what  he  did. 
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In  1792  Mr.  Bryant  pays  his  addresses  to  her—  1831- 
he  receives  a  polite  answer  from  her  father,  not  TmnrrLu, 
declining  the  offer  because  he  disapproves  of  the  g^seinon. 
connexion,  not  because  his  daughter  is  unfit  to  Wbbilbe  ▲» 
contract  marriage,  but  because  she  is  not  willing  ^^^^ 
to  accept  it — because  Mr.  Bryant  is  not  his  daugh-  Au>»»«. 
ter's  choice.  In  1795  she  marries  Mr.  Morice, — 
they  live  together  eight  or  nine  years  ;  and  there 
is  a  letter  from  him,  written  while  he  was  at  Paris, 
in  1802,  bearing  every  mark  of  being  addressed 
to  a  wife  who  conducted  herself  with  propriety, 
and  signed  '*  her  loving  and  affectionate  hus^ 
band.''  Her  uncle,  Mr.  Newton,  and  her  aunt, 
Mrs.  Perrot,  leave  her  very  considerable  property, 
and  she  becomes  their  legal  representative.  If 
they  had  considered  her  insane  they  would  surely 
have  taken  a  different  course  for  her  protection. 
In  1809  her  nearest  relations,  the  Messrs.  Alder- 
son,  indict  her  for  perjury ; — no  great  proof  that 
they  thought  her  insane.  She  takes  every  pre- 
caution to  guard  against  the  consequences  of  con- 
viction, by  assigning  over  her  property  and  making 
preparations  for  emigrating  to  America.  She  dis- 
poses of  several  parts  of  her  real  estate.  Mr. 
Mason,  a  highly  respectable  witness,  has  frequent 
and  long  interviews  with  her  upon  different  trans- 
actions of  business  at  that  time ;  he  speaks  to  her 
perfect  sanity ;  so  that  it  is  not  merely  the  formal 
acts  of  business  themselves,  but  her  conduct,  de^ 
portment,  and  understanding,  accompanying  those 
acts  to  which  he  deposes.  In  1809  she  makes  a 
will,  giving  her  property  to  her  father  for  life, 
and  then  to  Davis  and  Humphries,  her  solicitor. 
This  will  was  made  with  reference  to  the  prosecu- 
tion for  perjury. 
During  Uiat  prosecution   Mr.  Dyne  had  ren- 
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1831.  dered  her  very  essential  service  j  she  consequently 
Tbibitt  Ti«m,  makes  a  will  giving  every  thing  to  her  father  for 
life  and  then  to  the  Dynes.  She  also  secures  to 
.  Dyne  a  considerable  sum  by  transfer  of  stock,  she 
was  however  to  enjoy  the  income  for  life.  TTita 
was  just  after  the  death  of  her  father,  who  (it 
should  have  been  mentioned)  died  intestate  and 
consequently  he  a  roan  of  business  must  have 
thought  her  competent  to  the  management  and 
enjoyment  of  his  property.  The  will  in  favour  of 
Dyne  was  adhered  to  till  after  his  death  in  1816. 
There  are  exhibited  a  number  of  letters  to  Mr. 
and  Mrs.  Dyne  from  1810  to  1816  proving  sanity 
and  capacity  beyond  all  dispute :  the  first  is  dated 
November  21,  1810,  and  is  as  follows : 

Ur  D.  MADAM 

I  am  to  thank  you  most  kindly  for  the  priva- 
tions I  have  occasioned  you  by  Mr.  D3Tiea  con- 
tinual absence  from  his  home  on  my  concerns. 
Allow  me  to  express  my  gratitude  both  to  him  and 
you  for  services  the  extent  of  which  I  cannot  ex- 
press, and  to  assure  you  both  that  I  shall  always 
keep  in  mind  both  your  interests  considering  them 
as  my  own  I  have  taken  the  liberty  of  sending 
trinkett  by  Mr.  Dynes  for  your  Harriott  as  a  me- 
morial of  my  friendship  and  wish  her  health  to 
enjoy  it,  and  which  though  intended  for  her  I  beg 
may  be  at  your  disposal  till  you  think  it  proper 
time  to  give  it.  With  my  father's  best  com- 
pliments I  am  very  sincerely  yours, 

Elizabeth  Mokicb. 

I  am  happy  to  say  that  by  Mr.  Dynes  exertion 
I  am  now  in  possession  of  all  my  property. 
(Superscribed)  Mrs.  Dyne,  Ash,  Farnham  Surry. 

This  is  just  after  she  gets  rid  of  the  indictment 
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for  perjury ;  and  there  are  above  twenty  letters^       1831- 
equally  sane,  written  at  intervals  during  a  period  rwmTrnu^ 
of  six  years  even  till  after  his  death.     It  is  in  vain     «^  sodon. 
to  say  that  it  was  not  wise  to  give  so  much  to  Wnma  aw 
Dyne,   that  it  was  over-estimating  his  services,     ^^*^" 
that  it  was  a  wasteful  disposal  of  her  property : 
she  had  been  rescued  from  the  effects  of  this  in- 
dictment, from  the  supposed  necessity  of  being  an 
exile  from  her  country,  and  her  gratitude  for  that 
rescue  absorbed  her  sense  of  all  other  services,  and 
induced  her  to  give  the  Dynes  her  whole  pro«> 
perty.     Surely  this  offers  no  proof  of  insanity, 
nor  raises  any  inference  of  fraud  and  imposition. 

About  the  time  of  Dyne's  death,  if  KnoUer  and 
Walker  are  to  be  believed,  the  deceased  indulged 
in  a  good  deal  of  profligacy.  Knoller  had  rescued 
her  from  an  assault  of  her  servant,  Wilson :  Wil- 
son was  turned  away,  and  in  the  will  of  1815, 
Knoller  has  a  legacy  of  100/« — not  a  very  extra- 
vagant reward  for  the  service  he  had  rendered  her. 

Comparing  the  evidence  of  these  two  witnesses, 
no  very  great  reliance  can  be  placed  on  either : 
for  though  Walker  has  not  been  a  frequenter  of 
**  the  Ship  in  Distress,''  there  are  some  circum- 
stances relating  to  her  conduct  not  quite  recon- 
cileable  with  the  account  she  has  given  of  the  de- 
ceased. It  is  not  of  sufficient  importance  to  dis- 
cuss it  minutely. 

On  the  death  of  Dyne — on  the  very  day  of  the 
funeral — ^the  deceased  makes  a  codicil  giving 
every  thing  to  his  daughter,  but  for  some  reason, 
or  by  some  representation  made  to  her,  she  in  a 
very  short  time  made  a  will  favourable  to  the 
Aldridges  and  Daniels*  During  the  period  that 
will  was  in  force,  viz.  from  1816  to  1890,  it  is 
not  improbable  that  the  deceased  was  encouraged 
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1831:       in  her  vicious  propensities,  and  that  advantage 
TmrnToM,  ^^  taken  of  her  habit  of  intoxication.    A  more 
gdSeMion.     profligate  course  of  conduct  than  was  pursued  by 
WxBBLBK  Ain>  Dr.  Daniel  and  his  daughter,  as  related  by  Miss 
Baxsfou)     Daniel  herselfi  cannot  well  be  imagined :  but  at 
length  the  deceased  became  sensible  of  their  views 
—-she  employed  Batsford  in  some  matters  of  busi- 
ness the  latter  end  of  1819  and  beginning  of  1820 
— she  then  gave  the  Daniels  a  smaller  benefit, 
and  she  soon  after  made  the  will  in  question  dis- 
carding them  altogether. 

To  that  will,  made  in  1 82S,  and  propounded  in 
this  cause,  the  deceased  adhered  down  to  her 
death — that  is  for  eight  years.  If  there  were  any 
trace  that  Mr.  Batsford  had  been  conducting  him- 
self towards  the  deceased,  either  in  procuring  this 
will  or  in  inducing  her  to  adhere  to  it,  in  the 
same  manner  that  Ann  Daniel  describes  that  her 
father  and  herself  acted  towards  the  deceased  for 
six  or  seven  years,  the  Court  would  be  warranted 
in  imputing  fraud  and  imposition  to  Mr.  Bats- 
ford ;  but  there  is  nothing  of  the  sort :  Mr.  Bats- 
ford has  no  further  intercourse  with  the  deceased 
than  became  him  and  was  necessary  as  her  soli- 
citor. 

The  deceased,  from  the  execution  of  the  will 
to  her  death,  continues  to  conduct  her  own  afiairs ; 
she  goes  to  the  Bank  and  receives  her  dividends ; 
and  the  clerks  at  the  Bank,  and  Mr.  Wheeler, 
the  brother  of  the  executor,  are  examined,  and 
give  a  full  account  of  her  conduct  and  behaviour, 
clearly  evincing  soundness  of  mind.  It  is  hardly 
doing  justice  to  the  case  to  omit  stating  their  evi- 
dence in  detail,  but  i|{shall  venture  to  forbear.  It 
was  her  habit  to  maKlLexcursions  into  the  country 
— either  merely  spending  the  day,  or  passing  some 
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months  daring  the  summer,  at  diflerent  watering  ^^^* 
places  or  making  tours.  She  might  at  setting  off  Tmiwrrr  Tmm, 
from,  or  returning  to,  Horsleydown,  choose  to  ^^^^ 
make  a  display  before  her  neighbours,  and  have  Wriilbe  ▲» 
four,  or  even  on  one  occasion,  six  horses,  and  be  «. 
finely  dressed,  and  lean  forward  in  her  carriage  to  a^**"**- 
display  herself— she  was  a  vain  woman,  and  she 
held  her  neighbours  in  great  contempt  and  liked 
to  make  an  exhibition  before  them :  but  that  does 
not  amount  to  insanity.  The  landlord  at  the 
Tiger's  Head,  at  Southend,  proves  the  manner  of 
her  coming  to  his  house  to  spend  the  day»  and 
that  she  conducted  herself  with  great  propriety : 
and  this — ^not  upon  one  occasion,  but  for  several 
years  together,  and  several  times  in  each  yean 
The  period  spoken  to  by  this  witness,  includes 
the  time  when  the  will  was  made.  Again,  a  lady 
at  Margate — who  lets  out  lodgings  which  the  de- 
ceased occupied  for  a  month,  and  would  have  oc- 
cupied a  second  time  had  they  not  been  pre- 
viously engaged — states:  "  During  a  month  in 
July  or  August  1820,  a  lady  had  lodgings  (a  bed- 
room and  parlour)  in  my  house  at  Margate :  I 
knew  her  to  be  the  deceased ;  for  she  invited  me 
to  call  upon  her  in  Gainsford  Street,  spoke  of  Mr. 
Batsford,  her  attorney,  of  her  mother's  name  being 
Newton,  and  of  herself  being  a  descendant  of  Sir 
Isaac  Newton :  she  came  first  and  looked  at  my  lodg- 
ings, agreed  on  the  terms  for  a  month  certain,  and 
staid  the  exact  time  to  a  day:  she  came  as  a 
stranger,  accompanied  by  her  female  servant. 
During  that  month  I  saw  the  deceased  continual- 
ly, several  times  a  day,  and  seldom  a  day  passed 
that  we  did  not  spend  an  hour  or  two  together : 
she  would  send  for  me  to  sit  half  an  hour  with  her* 

V0L«  m.  s  B 
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183L       after  dinner ;  and  we  frequently  walked  together 
TiuMiTT  Terii,  i^  th®  fields :  she  was  a  very  conversable  and  plea- 
•  gd^waon.     ggjjj  companion,  never  conducted  herself  other- 
^unLER  AH]>  wise  than  rationally  and  sensibly,  seemed  a  clever 
ATSTORD     well-informed  woman,  always  managed  the  house- 
aldirmh.     keeping  herself,  marketed  herself,  and  gave  direc- 
tions how  she  would  have  the  things  cooked ;  put 
down  the  expenses  in  a  book,  and  at  the  end  of 
the  month  came  to  me  of  her  accord,  said  she  had 
^Igreed  with  me  for  so  much,  and  paid  me  the 
exact  amount  according  to  agreement.     About 
six  years  ago  (that  is  about  1824)  she  again  came 
to  Margate,  drove  to  my  house,  and  much  wished 
to  have  my  lodgings ;  but  they  were  full,  and  she 
took  another  lodging :  she  staid  there  two  or  three 
weeks ;  she  came  for  a  month,  but  as  she  said  she 
did  not  like  her  lodgings,  she  left  before  the  time. 
During  this  period  I  saw  a  good  deal  of  her ;  she 
would  call  in  occasionally  every  two  or  three  days 
for  a  few  minutes'  chat,  and  at  other  times,  would 
stop  more  than  an  hour  with  me :  two  or  three 
times  my  daughter  and  I  visited  her    at   her 
lodgings ;  she  always  appeared  a  sensible  woman, 
one  that  I  should  call  a  sharp  woman — not  to  be 
deceived,  and  who  looked  after  her  own  interest. 
On  both  her  visits  to  Margate  I  had  much  con- 
versation on  difierent  subjects  with   her,  but  I 
never  knew  her  talk  otherwise  than    perfectly 
rationally  and  sensibly,  and  she  conducted  her- 
self like  any  other  gentlewoman."    As  these  visits 
were  in   1820  and  1824  the  witness  was  quite 
competent  to  speak  to  her  capacity  about  the  time 
of  her  will. 

These  are  witnesses  entirely  aloof  from  all  con- 
nection with  the  parties  or  the  neighbourhood. 
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It  was  not  necessary 9  and  it  might  have  been       1831. 
difficult,  to  produce  much  evidence  of  this  de-  twkitt  term^ 
scription,  because  if  the  deceased  conducted  her-     «^^«««n- 
self  properly  at  inns  and  lodging-houses  she  would  Whiilx&  a»b 
not  be  remembered  and  could  not  be  identified.     ^^*^" 
It  is   not  denied  that  the  deceased  did  almost     '^"»*««' 
every  summer  make  excursions  to  difierent  water- 
ing places  and  different  parts  of  the  country  en- 
tirely under  her  own  guidance  and  management, 
and  if  she  had  been  insane,  and  on  these  occasions 
acted  as  Mr   Alderson's  witnesses  state  she  did 
act  at   Horsleydown,   she  might  have  been  re- 
collected;  but  Mr,  Alderson  has  not  produced 
any  evidence  of  any  conduct  of  that  description 
at  any  of  those  places,  except  from  a  servant 
picked  up  at  Horsleydown  and  not  alone  entitled 
to  implicit  credit     There  is  no  evidence  that  she 
omitted  to  pay  her  taxes  or  to  receive  her  dividends. 
Here  are  a  multitude  of  notes — ^above  twenty — 
written  by  her  after  the  will  was  made  and  to  the 
last  year  of  her  life  to  different  persons ;  yet  no 
attempt  has  been  made  to  show  a  word  <<  sounding 
to  folly  "  in  any  of  them — and  here  is  her  account 
in  her  own  hand-writing  with  entries  of  the  di- 
vidends  received  by  her  during  the  last  year  of 
her  life  not  denied  to  be  perfectly  correct. 

With  this  body  of  evidence  tending  to  corro- 
borate the  general  sanity  of  the  deceased;  her 
testamentary  acts — her  correspondence  at  various 
times  and  with  various  persons — her  transactions 
of  business  spoken  to  by  Mason — by  the  Bank 
clerks — ^and  by  these  other  witnesses,  confirmed  as 
they  are  by  letters  and  exhibits,  how  is  it  possible 
that  the  deceased  could  be  in  that  state  of  con- 
tinual insane  excitement  imputed  to  h^r  by  Mr. 

s  s  S 
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1831.       Alderson's  witnesses?    And  further,  reverting  to 

Trinity  tirm,  *^^  evidettce  of  the  factum  and  to  the  scripts  in 

wsewioD,     her  own  handwriting,  the  will  is  in  my  judgment 

WimiLKR  AND  proved  to  be  the  act  of  a  free  and  capable  testatrix  ; 

^nd  must  be  accordingly  pronounced  for. 


Batspord 
v. 

Aldirsok. 


Will  established. 


Triikitt  Tkem,  ANTROBUS  AND   ASHHURST   H).   LEGGATT. 

Sd  Session. 

ApartyentCTiDg  FREDERICK  BooTH,  by  his  wiU,  dated  the  28th  of 

a  caveat,  and  al>  '      y 

leging himself  to  March  18S1,  appointed  Sir  Edmund  Antrobus, 
in  the^iair^u  of  Bart,  aud  William  Henry  Ashhurst,  Esq.,  execu- 
iIi?ho"tTa^ting  tors :  they  prayed  probate,  when  an  appearance 
the  date;  has  a  ^as  giveu  for  Horatio  Leggatt,  Esq.,  (for  whom 

right  to  call  for  ^    ^  t      ,  ,  .         j  n^i,       •        Y-       ^     i 

an  affidavit  of  a  cavcat  had  been  entered,)  alleging  him  to  be  an 
^eari^g'^L^to  executor  named  in  the  last  will  of  the  deceased; 

is"an^«l!^^^^^^     dated ,  with  certain  codicils.     These  papers 

some  paper  idi  yfj^xQ  asscrtcd  to  bc  iu  Mr.  Ashhurst*s  possession. 

by  the  deceased  i    -->      «        -n  i  •  i  i 

and«rm6fe,  Both  Proctors  wcre  then  assigned  to  exhibit 
ulbie  to  coTte.    proxies  and  affidavits  as  to  scripts.    Mr.  Ashhurst 

and  his  co-executor  alleging  they  had  not  pos- 
session nor  knowledge  of  any  testamentary  paper, 
under  which  Leggatt  was  either  executor  or  le- 
gatee, applied  to  the  Court  to  direct  him  to  exhibit 
an  affidavit  as  to  his  belief,  that  he  was  an  executor 
in  some  testamentary  paper  left  by  the  deceased, 
before  an  affidavit  as  to  scripts  was  brought  in  by 
the  executors. 

Dodson  and  Addams  for  the  executors.  The 
original  minute  was  informal,  the  date  of  the 
alleged  will  not  being  inserted  \  and  if  it  had  not 
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been  for  an  assurance  on  the  part  of  Mr.  Leggatt       ^831. 
as  to  the  existence  of  a  will  in  which  he  had  an  twwitt  term. 
interest,  the  minute  would  not  have  been  con-     ^^^^°' 
sented  to.  amtrobus  amd. 

AsHHutn 
tr. 

The  King^s  Advocate  contr^     The  assignation     ^««o^"- 
is  quite  in  the  usual  form,  and  there  is  no  instance 
of  the  enforcement  of  it  being  overruled.     The 
practice  is  uniform. 

Per  Curiam*    Let  the  practice  be  followed. 


The  affidavits  as  to  scripts  were  exchanged.  By.Day. 
No  testamentary  paper  was  annexed  to  Leggatt's 
affidavit,  and  it  not  appearing  that  he  was  either 
an  executor  or  legatee }  the  Court  was  on  this 
day  moved  to  decree  probate  ta  pass,  as  prayed, 
and  to  condemn  Leggatt  in  costs. 

Per  Curianu 
The  Court  decreed  probate ;  but  gave  no  costSt 
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1631. 

BIUHWELL  V.  BRAMWELL. 

Seih  Juuuj. 

scntcDce  of  k-  This  wos  a  suit  foF  restitution  of  conjugal  rights 

^^^^»^  brought  hy  the  husband :  the  citation  issued  on 

S^^oD'pf^r  the  5th  of  August  1828,  but  was  not  served  uotii 

^A^'tiSS^  the  10th  of  March  1829-    A  libel  in  the  usual 

tiiiec«cmuiiic».  form  having  been  admitted,  a  defensive  allegation, 

^i^rtuni.  with  exhibits,  on  the  part  of  the  wife»  pleading 

^^c^'i^  adultery  and  cruelty,  and  praying  a  sentence  of 

TutpooiaKe  bf  geparatiou,  was  debated  and  admitted.     A  respon- 

lelten  denotiiig  ■,.  .  -  .  -  . 

gnat  udour  oT  sivc  allegation,  setting  up  condonation,  and  ex- 
t!^^tD°Ktuii  hibiting  two  letters  from  the  wife,  and  also  a  se- 
Sfawf^Vrf  cond  allegation  on  behalf  of  the  wife,  explanatory 
■  ftct  rf  idui-  of  the  date  of  one  of  the  letters  annexed  to  the 
grot  violence  of  responsive  allegation,  were  admitted  without  op- 

goMgr,    and   aa    pOSltioU. 

kuempted  blow.      -jjjg  gubstauce  of  thesc  pleas,  and  the  evidence 
in  support  of  them,  are  detidled  in  the  judgment. 

Tlie  Kittys  Advocate  and  Haggard  for  the 
wife. 

Addams  for  the  husband. 

Judgment. 

Dr.  Lushinoton. 
This  case  involves  several  questions : — 

I.  Whether  there  is  any  proof  of  adulteiy. 

II.  If  adultery  be  proved,  whether  it  has  been 
condoned. 
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III.  Whether,  if  condonation  be  proved,  it  ap-       ^831. 


plies  to  all  the  adultery  preceding  such  condona-    ^etu  jknuuy. 
tion.  

IV.  If  condonation  be  proved,  whether  the  pre-  v. 
vious  adultery  has  been  revived  by  subsequent      *^>"«"- 
adultery. 

V.  Whether  the  cruelty  proved  be  suflBcientto 
found  a  sentence  of  divorce  per  se^  or  to  revive 
former  adultery. 

It  is  to  be  remembered  that  the  husband  in  this  On  a  wit  for  «- 

^,  .^  .  .1      .     1  •  •/»      ftitution  the  de- 

case  commences  the  suit,  praymg  that  his  wife  fendam  must  be 

may  be  compelled  to  return  to  cohabitation  :  and  turaI*Snll«Vte 
certainly  he  is  entitled  to  the  assistance  of  the  p™/!!!,,'**?*,  **** 
Court,  unless  it  can  be  shewn  that  he  has  forfeited  rent  right  i* 
the  right  originally  inherent  in  htm.    Where  the  mmbie,  less 
wife  is  acting  on  the  defensive,  she  is  not  relieved  SCdtJ?'iSI*ldui- 
from   the  proof  of  necessary  facts,  yet,   under  teryisnecessanv 

*^  J  ./»*'*  answer  to  such 

such  circumstances,  the  inferences,  arising  from  a  suit,  than  where 
facts  when  established,  maybe  stronger  than  where  thLlTchaTges'u. 
she  is  the  original  complainant ;  thus  where  a  suit  pi^^Lnu"*^ ''*'"■ 
for  the  restitution  of  conjugal  rights  is  promoted 
by  the  husband,  the  wife  is  not,  according  to  the 
practice  and  doctrine  of  these  Courts,  held  precisely 
to  the  same  strictness  of  proof. 

The  general  circumstances  of  this  case  are 
shortly  these:  marriage  in  1806;  birth  of  one 
child — a  daughter:  and  cohabitation  for  nearly 
twenty-two  years  :  that  in  1809  Elizabeth  Jeffery 
— then  about  eighteen  years  of  age — came  into 
Mr.  and  Mrs.  Bramwell's  service  as  nursery  girl  j  in 
1816  accompanied  her  mistress  to  Tunbridge  Wells, 
where  Mr.  Bramwell  was  under  medical  advice  in 
consequence  of  a  wound  in  his  face;  in  1817  was 
placed  at  Tunbridge  Wells  in  the  care  of  a  house 
till  it  could  be  let ;  and  in  1821  was  fixed  in  the 
Castle  Inn  at  that  place — ^part  of  the  property  at 
Tunbridge  Wells  to  which  Mr.  Bramwell  was  en« 
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1831. 

26th  Januaiy. 


Beamwxll 

V, 

Bbamwul. 


titled  in  right  of  his  wife,  who  was  possessed  of  a 
considerable  fortune.  These  are  admitted  facts  : 
and  it  is  not  denied  that  an  improper  attachment 
had  sprung  up  between  Mr.  Bramwell  and  Jeflfery, 
nor  that  a  clandestine  correspondence^  carried  on 
between  them,  was  detected  by  the  wife  in  May 
18S6 ;  but  it  was  correctly  argued,  that  the  ques- 
tion still  remained — whether  this  attachment  had 
ever  been  consummated  by  adultery.  It  may 
then  be  necessary  to  inquire,  whether  adultery  is 
proved  in  any  particular  instance :  or  whether, 
though  the  particular  time  and  place  cannot  be 
fixed,  there  is  sufficient  to  satisfy  the  mind  of.  the 
Court  that  adultery  has  been  committed. 

I.  The  charges  commence  in  1816,  when  Mr« 
Bramwell  was  recovering  from  his  wound.  The 
proof  of  guilt  at  this  time  depends  entirely  on  the 
credit  of  one  witness  :  the  circumstances  to  which 
he  deposes  are  not  in  themselves  altogether  incre- 
dible; and  the  story  receives  some  confirmation 
from  the  subsequent  intimacy  of  these  parties, 
which  necessarily  reflects  back  on  conduct  of  an 
earlier  date.  Still,  antecedent  to  the  transaction 
of  which  this  witness  speaks,  no  familiarity  nor 
attention — nor  any  thing  that  can  be  regarded  as 
the  usual  precursor  of  adultery — is  established  by 
distinct  evidence,  laying  a  foundation  for  this  par- 
ticular charge.  The  occasion  when,  as  it  is  said, 
this  act  of  adultery  took  place  is  not  in  my  opinion 
very  probable.  Looking  then  to  this  absence  of 
probability,  to  the  interval  of  time  that  has  elapsed, 
to  the  manner  in  which  this  witness  has  deposed, 
to  his  acknowledgment  of  a  quarrel  with  Bramwell, 
and  to  his  charge  that  Bramwell  had  ill  used  him, 
I  come  to  this  conclusion— -that  the  evidence  of 
this  witness  is,  in  the  absence  of  all  confirmation^ 
much  too  questionable  to  be  relied  on,  though  I 
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do  not  go  to  the  extent  of  imputing  wilful  peijury  j       ^831- 
he  may,  in  words,  have  spoken  truly,  but  in  sub-   goth  Jmutiy. 

stance  his  evidence  is  such  as  I  cannot  reconcile       

with  admitted  facts.    I  therefore  proceed  to  the         v. 
consideration  of  the  next  charge.  Beamwu*. 

It  is  alleged  that  in  the  spring  of  IBI79  while 
Jeffery  had  charge  of  the  house  at  Tunbridge 
Wells,  Mr.  Bramwell  passed  a  night  at  the  Castle 
Inn,  and  that  on  that  night  only  she  had  a  bed 
at  this  tavern  in  a  room  nearly  adjoining  the  one 
set  apart  for  Bramwell,  and  opening  into  the  same 
passage ;  that  by  his  order  the  door  of  his  bed- 
room was  left  open;  and  that  on  the  night  in 
question  they  slept  together  in  her  room.  This  is 
the  substance  of  this  charge,  and  it  is  proved  that 
on  the  occasion  referred  to  Jeffery  drank  tea  with 
Bramwell,  and,  instead  of  returning  to  the  house 
of  which  she  had  the  care,  remained  during  that 
night  at  the  Inn ;  and  on  the  following  morning 
her  bed  retained  the  impressions  of  two  persons. 
These  facts,  together  with  the  situation  of  the 
respective  rooms,  certainly  lay  a  case  of  extremely 
strong  suspicion-^that  on  that  night  Bramwell  and 
Jeffery  slept  together  in  her  room.  It  certainly  is 
very  difficult  for  the  Court  not  to  arrive  at  that 
conclusion ;  and  if  the  letters,  on  which  I  shall 
presently  comment,  had  borne  distinct  reference 
to  this  particular  period,  and  had  been  coupled 
with  previous  familiarities,  I  should  not  have  hesi- 
tated in  so  doing:  but  this  charge  is  coupled  with 
no  previous  distinct  familiarity ;  and,  from .  its  re- 
moteness, subsequent  familiarities  cannot  operate 
upon  it  retrospectively  with  any  great  force.  How- 
ever strongly,  therefore,  I  might  be  inclined,  as  an 
individual,  to  draw  from  these  facts  an  inference 
of  guilt,  I  hardly  feel  justified  in  my.  judicial  ca- 
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96th  Januaxy. 


Bkamwxxx 

V. 

Bbamwklu 


pacity  to  pronounce  that  adultery  was  committed 
on  this  particular  night. 

No  other  specific  act  is  charged  till  18124.   What 
however  took  place  in  the  interval  is  extremely 
suspicious.    The  first  circumstance  powerfully  af- 
fecting my  mind  is,  that  Elizabeth  Jeffery — ^the 
nurse  in   Mr.  Bramwell's  family,   a  young  un* 
married  woman,  not  in  the  slightest  degree  edu- 
cated for  such  an  occupation, — ^is  put  by  Mr.  Bram- 
well  into  the  Castle  Inn,  as  mistress,  in  the  year 
18S1 :  and  in  this,  and  the  two  following  years, 
he  frequently  went  to  Tunbridge  Wells,  passed 
several  days  at  this   Inn,   and   associated  with 
Jeffery.     The  visits  and  intercourse  are  admitted  ; 
but  it  is  said  they  were  the  necessary  result  of 
business  at  Tunbridge  Wells;  and  that  before 
Jeffery  left  Mr.  and  Mrs.  BramwelPs  service  she 
was  treated  by  them  as  a  companion.    Such  are 
the  excuses  offered  for  the  intimacy ;  but  improper 
familiarities  cannot  be  justified  by  any  supposed 
necessity  for  frequent  intercourse;  and  if  the 
guilty  inclination  be  proved,  undoubtedly  there 
was  ample   opportunity  for  gratifying  a  crimi-> 
nal  passion.    That  such  familiarities  did  pass  be- 
tween Jeffery  and  her  landlord  are  fully  establish!- 
ed  upon  the  testimony  of  three  witnesses.     Car- 
penter, then  a  servant  at  the  Inn,  proves  that  he 
frequently  saw  them  standing  by  the  fire  in  the 
bar,  Mr.  BramwelPs  arm  round  her  waist ;  that  on 
witness  entering,  they  moved  away  and  were  con»- 
fused ;  that  he  has  seen  their  faces  close  together 
as  if  they  were  kissing ;  and  in  passing  by  Jeffery's 
bed  room,  has  heard  Bramwell's  voice  in  the  room, 
speaking  loud  and  scolding  her;   and  on  two 
occasions,  in  the  morning,  he  speaks  to  seeing 
them  both  in  his  mistress'  bed  room^  but  dressedw 
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Mary  Earl  deposes  nearly  to  the  same  effect^       1831- 
though  perhaps  a  little  stronger:  she  speaks  to    sedi January, 
endearing  expressions,  and  to  kisses.      Martha     g"^,^ 
Wiles  states,  that  she  has  seen  Bramwell  in  her    _    v. 
mistress'  bed  room ;  but  that,  she  adds,  was  on  an 
occasion  of  her  being  ill :  she  also  speaks  to  a  kiss. 

Unquestionably  this  is  evidence  of  improper 
familiarity:  and  the  witnesses  depose  to  other 
circumstances  which  demonstrate  a  guilty  attach- 
ment. I  do  not  however  entirely  rely  on  their  evi- 
dence, although  nothing  has  been,  or  indeed  can 
well  be,  urged  to  affect  the  credit  of  Carpenter  and 
Wiles :  but  this  undue  and  guilty  familiarity  be- 
tween these  parties  is  manifest  from,  and  confirm- 
ed to  its  full  extent  by,  the  letters  annexed  to 
Mrs.  BramwelPs  allegation :  they  therefore  require, 
before  I  state  my  impression  of  the  whole  case,  a 
particular  attention. 

The  first  exhibit,  to  which  I  shall  refer,  is  an 
unfinished  letter,  the  discovery  of  which  appears 
to  have  first  raised  a  suspicion  in  Mrs.  Bramwell's 
mind  of  her  husband's  infidelity.  It  is  now  ad- 
mitted that  this  exhibit  is  in  Bramwell's  writing, 
and  that  the  person  addressed  is  Elizabeth  Jef- 
fery. 

'<  My  dearest  Betsey,  dearest  of  all  women, 
**  Notwithstanding  all  y'  promises  y'  heavenly 
and  delightful  promises  I  cannot  submit  to  a  partner 
a  participator  with  me  in  those  heavenly  and  law- 
ful pleasures  I  have  so  long  treasured  up  in  store. 
Oh !  my  dearest  Betsey,  think  me  not  selfish,  or 
that  I  do  not  feel  for  your  situation,  what  you 
have  gone  through  for  me  makes  me  feel  selfish- 
ness to  such  a  degree  that  to  know  or  indeed  even 
think  that  you  should  be  embraced  by  another 
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This  paper  is  found  on  the  2d  of  May^  I8269  in 
Mr.  Bramwdl's  roomy  and  communicated  to  his 
wife»  who  immediately  informs  him  of  it  by  let- 
ter,  which  he  thus  answers : 

**  Borough,  Wed^  evening. 
«  My  dear  Wife 
Y^  letter  I  have  just  rec**  and  read,  its  contents 
does  not  in  the  least  surprize  as  I  have  long  seen 
by  your  conduct  that  your  confidence  in  me  pour- 
trays  any  thing  but  confidence.  Yet  I  had  hoped 
you  had  entertained  a  much  nobler  opinion  of  me 
than  I  see  you  do.  Am  I  indeed  so  &Ilen  to  be 
such  deceitful  wretch  as  I  must  be  to  have  pen'd 
much  less  sent  such  a  letter  to  any  one  ?  But  I 
must  to  the  point.  Whilst  me  and  George  [his 
servant]]  was  coming  out  of  the  Castle  yard,  Mon- 
day evening,  George  picked  up  a  small  wrapper 
of  paper  upon  which  I  asked  to  look  at :  they  ap« 
peared  scrap  of  papers ;  on  taking  to  the  light  I 
found  something  about  ^  My  dearest  Betsey^ 
which  name  being  familiar  to  me  I  was  determined 
to  take  a  copy  of  which  I  did  and  ret*  the  scrip 
again  to  George  who  can  furnish  you  with  them 
as  I  told  him  to  keep  'em.  When  you  have  seen 
them  you  will  then  see  how  unjust  you  have  been 
with  me  and  how  sincere  I  have  been  with  you. 
If  you  had  only  paused  for  a  moment  my  seeing 
Betsey  that  evening— what  could  I  want  to  write 
to  her  I  will  take  an  oath  I  have  not  written  to 
her  this  IS  mths  or  more  I  hope  to  be  with  you 
to-morrow  when  further  satisfaction  shall  be  given 
Beside  to  Betsey  I  can  no  more  with  kind 

love  remain  your  afiect.  but  injured  husband 

"  William  " 

Is  tliere  one  single  syllable  of  truth  in  this 
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letter  ?  The  counsel  for  Mr.  Bramwell  has  avowed 
that  the  excuse  for  writing  that  paper  is  not 
founded  in  truth :  nor  was  it  without  indignation 
that  the  Court  observed  Mr.  Bramwell,  in  its 
presence  and  hearing,  endeavoiur  to  induce  his 
Counsel  (who  most  properly  rejected  the  sug- 
gestion), to  persist  in  this  fidsehood.  What,  then, 
are  the  inferences  from  this  conduct?  Where  there 
is  falsehood  there  is  a  strong  probability  of  guilt 
concealed.  The  denial  therefore  that  this  letter  was 
addressed  to  Jefiery  shows  that  the  expressions 
contained  in  it  are  not  entitled  to  a  favourable  con- 
struction, but  are  proof  of  a  guilty  intention. 

Some  discussion  took  place  on  the  meaning  of 
the  word  ** lawful;**  and  it  was  urged  for  the 
husband  that  the  expression  referred  to  a  promise 
of  marriage  at  a  future  time :  but  the  Court  may 
omit  this  part  of  the  case :  It  is  not  bound  to  find 
a  sensible  interpretation  of  any  rhapsody  this  per- 
son may  choose  to  write.  I  shall  not  then  at- 
tempt to  construe  nor  fix  any  definite  meiwing 
upon  this  expression  ^*  lawful  pleasures  :'*  but 
when  I  consider  that  this  language  is  adopted  by 
a  married  man  professing  an  ardent  attachment 
to  a  young  woman,  who  had  been  the  nurse  of  his 
child,  the  Court  is  at  a  loss  to  conceive  what 
pleasures  can  under  such  circumstances  properly 
be  denominated  lawful.  I  must  then  take  this 
document  as  evidence  of  criminal  attachment  and 
intention  though  not  of  absolute  guih.  The 
letter  to  Mrs.  Bramwell,  which  the  Court  has 
also  just  read,  shows  the  base  hypocrisy  of  the 
writer,  and  to  what  febehoods  be  would  resort  for 
th  e  purpose  of  deceiving  his  wife :  he  avera  that 
he  has  not  written  to  Jefiery  for  more  than  a  year, 
and  yet  the  very  next  letter^  annexed  to  the  wife's 
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allegation,  and  addressed  to  Jeffeiy^  must  just  have 
been  written  by  him, 

«  Borough,  3*  May,  1826. 

"  My  DEAREST  MY  ONLY  LOVE. 

**  Since  I  parted  with  you,  I  have  done  nothing 
but  think  of  you.  Oh  how  aflFec*'  I  love  you, 
every  past  recollection  endears  you  stronger  to 
me»  and  I  now  feel  that  we  are  as  one,  not  even- 
death  could  separate  us,  for  to  the  grave  would  I 
cling  to  thee,  when  I  think  of  your  candid  glo- 
rious and  most  true  hearted  explanation  of  Mon- 
day I  could  wet  this  sheet  with  my  grateful  tears. 
Oh  every  thing  bespeaks  that  our  long  attach- 
ment has  been  cherished  and  cultivated  by  each 
other,  and  has  emanated  from  the  hearts  core.  It 
has  nearly  arrived  to  its  height,  when  we  shall 
soon  see  it  bursting  forth  and  see  and  feel  the  de- 
lights of  sincere  and  genuine  love.  Could  I  but 
see  you  now  methinks  my  ardour  would  scarcely 
allow  me  utterance  of  speech.  You  told  me  you 
thought  indeed  was  assured  I  love  you  Indeed 
you  may  and  assure  yourself  this  that  from  the 
first  moment  I  felt  to  love  you  from  that  moment 
I  felt  to  respect  and  to  feel  that  sort  of  regard 
that  I  had  never  felt  so  for  any  other  female,  or 
indeed  for  any  one  on  earth.  And  yet  notwith- 
standing all  this  I  know  I  have  been  and  shewn 
unkindness  to  you.  But  rely  on  this  my  dear 
girl,  after  having  shewn  it  it  has  immediately  fled, 
and  my  whole  soul  and  body  wrapped  up  in  the 
most  tender  and  parental  affection.  Yes  my  dear 
Betsey  believe  me  when  I  tell  you  that  in  the 
midst  of  all  my  unkindness  that  you  might  have 
thought  me  guilty  of)  the  cause  has  been  through 
my  great  selfish  and  ardent  affection  I  have  ever 
felt  for  you»    After  the  beautiful  explanation  you 
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have  given  to  me  I  shall  now  endeavour  to  dis-       ^831- 
possess  myself  of  self  and  substitute  for  it  a  treble   26Ui  Januuy. 

gratitude  with  an  increased  (if  possible)  confidence       

as  well  as  an  increase  of  love  and  affection.  My  _  ». 
heart  you  have  had  for  years,  Indeed  you  have 
had  it  almost  from  the  first  time  I  saw  you.  But 
when  I  first  pressed  my  lips  to  yours  then  I  felt 
I  was  alive  and  you  were  then  in  complete  pos- 
session,  fond  heart !  It  now  appears  and  I  have 
not  the  smallest  doubt  of  it  that  our  hearts  are 
dedicated  to  each  other  and  no  earthly  being  can 
dissolve  them.  Be  assured  my  dear  love  of  this 
that  I  shall  ever  prize  the  possession  of  such  a 
heart  as  yours.  I  will  not  only  treat  it  nobly  kind 
and  affectionate  but  will  and  must  ever  think 
of  it  with  tears  of  gratitude/*  After  a  few  sen- 
tences on  business,  the  letter  proceeded:  *^  I  for- 
got to  ask  you  my  love  about  your  cold — I  hope 
it  is  much  better  and  now  nearly  gone :  pray  write 
and  let  me  know  y'  health  is  to  me  every  thing 
my  life  my  joy.  I  hope  to  be  with  you  on  Satur- 
day. Should  I  not  be  able  I  will  write,  but  pray 
write  me  if  its  only  a  line  address  Queens  Head 
Borough.  And  now  my  dearest  Betsey  hav' 
nearly  finished  my  letter  I  must  conclude  with 
my  very  best  love  and  prayers  for  y'  health.  May 
we  ever  have  the  highest  confidence  in  each  other 
always  assuring  ourselves  that  no  one  ever  can 
rival  us  in  our  love  the  wish  and  prayer  of  y'  sin- 
cere friend  warmly  attached 

"  Most  affect''  yours 

«  W-  Bramwell." 
(Superscribed)  Mrs  Jeffery  Castle  Tavern  Tun- 
bridge  Wells. 

Similar  observations  apply  to  this  letter  as  those 
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which  I  have  already  had  occasion  to  make  in 
commenting  upon  the  first  letter.  This  letter  also 
comes  into  Mrs.  BramwelPs  possession :  her  hus- 
band ascertains  this,  and  demands  it  with  much 
violence ;  she  refuses  to  deliver  it  up,  hands  it  over 
finally  to  her  daughter  who  conveys  it  out  of  the 
room,  and  thus  secures  it.  Mr.  Bramwell  shortly 
afterwards  succeeds  in  allaying  the  suspicions  of 
his  wife,  and  to  induce  her  forgiveness  and  recon- 
ciliation writes  the  following  document : — 

^*  My  dearest  and  beloved  wife  In  the  presence 
of  Almighty  God  I  here  most  solemnly  swear  and 
protest  that  I  will  never  directly  or  indirectly  have 
any  connection  or  marriage  with  Elizabeth  Jeffery 
late  of  the  Castle  Tavern  Tunbridge  Wells. 
Should  the  word  *  connexion'  not  comprize  every 
thing  my  dear  wife  wishes,  I  further  add  that  I  will 
not  see  the  said  Elizabeth  again  if  possible  neither 
will  I  ever  carry  on  the  least  correspondence  with 
her.    W"  Bramwell. 

«  Sunday  7'"*  May  1826." 

The  expression  "  connexion  "  here  used  must 
have  one  of  two  meanings — either  a  criminal  con- 
nexion and  then  the  letter  would  be  an  admission 
of  adultery ;  or  an  innocent  connexion,  and  then 
it  would  imply  no  condonation  by  the  wife. 

Taking,  then,  these  documents  in  conjunction 
with  the  familiarities  proved  (not  the  familiarities 
of  long  acquaintance,  nor  such  as  by  any  means 
correspond  with  what  in  the  second  letter  to 
Jeffery  are  termed  marks  of  "  parental  affection,** 
but  such  as  are  the  admitted  consequences  of  a 
guilty  attachment),  and  in  conjunction  with  the 
fact  that  there  were  opportunities  without  end,  are 
the  ambiguous  expressions  referred  to  to  counter- 


CONSISTORT   COURT   OF   ROCHESTER. 

balance  all  these  other  circumstances,  especially 
when  one  of  the  defences  is  condonation — ^not  a  f$ 
denial  of  adultery  ?  If  the  evidence  be  liable  to 
any  doubt,  by  what  rule  am  I  to  decide?  By 
the  existing  probabilities — ^by  coming  to  that  con- 
clusion on  doubtful  points  which  is  in  conformity 
with  clear  and  established  facts- 
It  is,  then,  in  evidence  that  not  merely  was  there  a 
criminal  attachment,  but  also  that  this  attachment 
wasnot  rejected ;  that  JeflTery  admitted  his  familiarity 
-^received  his  correspondence — that  opportunities 
were  constant :  and  there  is  nothing  to  show  on 
her  part  resistance,  nor  repudiation,  nor  that  she 
at  all  discountenanced  his  passion.  To  doubt 
from  such  circumstances,  that  the  consummation 
followed,  would  be  to  presume  that  the  effect  was 
not  consequent  on  the  natural  cause;  and  that 
this  was  a  case  of  extraordinary  exception,  and 
singular  innocence.  But  the  safer  rule  is  to  come 
to  a  decision  in  unison  with  the  rest  of  the 
evidence:  and  I  can  entertain  no  reasonable 
doubt  that  adultery  had  been  committed.  To 
arrive  at  that  conclusion  it  is  not  necessary  to  con* 
sider  the  evidence  on  the  9th  article :  the  exami- 
nation of  that  disgusting  testimony  may  be  spared ; 
for  I  do  not  found  any  part  of  my  sentence  on 
EarPs  evidence ;  though  I  do  not  say  it  is  wholly 
discredited. 

II.  III.  Condonation,  however,  has  been  set  up :  Coai 

B  com 

but  this  condonation  is  not  only  conditional  in  the  giren 
eye  of  the  law,  as  all  condonations  are,  but  it  is  c^tii 
specially  so :  and  a  question  might  arise,  as  in  the  ^^'^ 
case  of  Durant  v.  Durant  (a),  whether  at  the  time 
Mrs.  Bramwell  forgave  the  offences  of  her  husband 
against  her,  the  whole  of  them  were  known  to  her, 

(a)  Vol.  I.  p.  733. 

VOJL.  III.  T  T 


630 


CASES   DETEBMINED    IN  THE 


1831. 

S6tb  January. 


Bramwbu. 

v. 

BftAlAWXLU 


for  it  was,  in  that  case,  laid  down  by  the  highest 
authority,  that  condonation  only  takes  effect  upon 
a  full  knowledge  of  all  the  guilt.  That  Mrs. 
Bramwell  knew  of  the  adultery,  at  least  to  the  ex- 
tent proved,  seems  highly  improbable.  If  it  were 
necessary  I  think  there  could  be  little  difficulty 
in  showing  that  she  was  not  aware  of  the  whole, 
nor  indeed  of  any  part  of  it.  Her  letter  of  the 
10th  of  May,  1826,  (annexed  to  the  responsive 
allegation,)  makes  it  manifest  to  my  mind,  that 
she  was  not  then  acquainted  with  her  husband's 
guilt  {a). 

It  is  not,  however,  in  my  view  of  the  case, 

(a)  This  letter  was  from  Tunbridge  Wells. 

"  V.  Royal,  May  10,  1826. 

*'  MY  DEARBST  HUSBAND, 

''  It  is  now  past  nine  o'clock  and  I  have  only  just  this  mo- 
ment rec'd  your  letter.  I  cannot  tell  you  how  my  heart 
droop'd  when  I  open'd  the  parcel  and  found  no  letter,  or  how  it 
revived  in  about  ten  minutes  after  when  John  came  up  and  pre- 
sented me  with  one :  ten  thousand  thanks  for  it,  it  has  relieved 
my  mind  from  a  great  weight.  I  have  been  but  very  so  so  since 
you  left,  not  having  enjoyed  either  sleep  or  appetite.  Our  dear 
child  is  indeed  a  comfort,  and  a  dear  good  child  to  her  mother. 
I  shall  sleep  better  to-night,  I  make  no  doubt,  now  I  have  heard 
from  you.  This  is  indeed  a  memorable  day :  this  time  twenty 
years  I  was  a  bride — your  first  and  only  love.  That  you  will 
ever  cease  loving  me  I  am  not  afraid  of,  or  that  an  artful  wo- 
man will  succeed  in  robbing  me  either  of  your  love  or  good 
opinion.  Oh  !  had  I  known,  or  had  an  idea  of  the  arts  she  has 
been  practising  against  an  open  hearted  grateful  man,  I  would, 
reckless  of  all  pecuiiiary  consequences,  have  routed  her  out  of 
the  Castle  long  ago :  but  enough  of  the  hated  subject." 

The  rest  of  this  long  letter  was  unimportant,  except  in  a  few  pas- 
sages :  e.  g.  *'  I  trust  you  are  doing  all  you  can  to  get  somebody 
to  put  in  the  Castle ;  for  I  cannot  bear  that  girl  (*)  should  re- 
main in  it I  trust  after  I  have  recovered  from  the  effects  of 

the  shock  and  agitation  I  have  gone  through  I  shall  regain  my 
spirits I  want  you  to  remain  here  quiet  for  a  little  time ; 


*  A  yeunger  titter  of  Jeflery*!,  «rbo  had  dnoe  died. 
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necessary  to  inquire  whether  any  part  of  this  early 
adultery  has  been  condoned;  still  less  whether 
the  condonation  applied  to  all  that  adultery. 

IV.  For  assuming  that  the  condonation  was 
complete,  and  extended  to  all  the  previous  adul- 
tery, under  what  circumstances  and  on  what  con- 
ditions was  it  given,  and  what  was  the  duty  of  the 
husband,  and  what  was  his  conduct  afterwards  ? 
He  solemnly  engaged  to  separate  himself  entirely 
from  this  woman,  and  if  possible  not  to  carry  on 
the  least  correspondence  with  her:  yet  shortly 
afler  this  Mr.  and  Mrs.  Bramwell  go  to  Epsom ; 
and  he  clandestinely  returns  with  Jeffery  to  Tun- 
bridge  Wells. 

An  attempt  has  been  made  to  prove  that  Mrs. 
Bramwell's  letter  of  23rd  of  June  to  Jeffery  was 
written,  as  alleged  by  the  husband,  in  1826(a). 
Taken  alone  and  not  in  conjunction  with  other  cir- 

for  quiet  yoa  will  be  now  you  have  got  rid  of  your  tyrannical 

firebrand. I  hope  you  will  give  me  and  the  dear  child  the 

pleasure  of  seeing  you  on  Saturday.  Believe  me^  my  dear  hus- 
band^ your  sincerely  attached  and  most  truly  affectionate  wife^ 

*'  Fanny  Bramwell." 
(Superscribed)    "  Mr.  Bramwell>  Queen's  Head  Inn^  Borough." 

(a)   "  MY  DEAREST  BBTBBY^ 

"  Will  you  come  and  sleep  here  to-morrow  night  ?  I  under- 
stand from  Mr.  B.  you  leave  the  Castle  to-morrow^  and  intend 
sleeping  from  it :  if  so  I  can  only  say  here  is  a  bed  quite  disen- 
gaged, and  quite  at  your  service,  and  I  shall  be  happy  for  you 
to  occupy  it,  and  to  talk  things  over  as  well  as  to  arrange  things 
as  to  your  future  comfort.  If  you  think  I  wish  you  otherwise 
than  well  (or  ever  have  done)  you  wrong  me,  and  do  not  yet 
know  me :  now  the  Castle  is  disposed  of,  there  is  little  doubt 
but  you  will  find  me  a  firm  ^end,  at  any  rate  I  shall  expect  to 
see  you  some  time  to-morrow,  and  in  the  mean  time  believe  me 
your  sincere  friend,  Fanny  B." 

(Superscribed)     "  Miss  Jeffery."  ''  June  23,  18     "  (•) 


*  Tht  rcratindar  of  the  date  wai  torn  off 
T  T  2 
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cumstances,  expressions  may  be  selected  which 
may  have  that  tendency.  I  have  not  the  least 
doubt,  however,  that  it  was  written  in  1825,  when 
I  look  at  the  contents  of  the  letter  of  the  10th  of 
May  1826, — ^in  regard  to  which  there  is  no  doubt; 
when  I  compare  that  letter  with  this  of  the  23rd 
of  June,  it  is  incredible  that  Mrs.  Bramwell  could 
have  so  expressed  herself — *'  I  am  not  afraid  that 
an  artful  woman  will  succeed  in  robbing  me  either 
of  your  love  or  good  opinion.  Oh !  had  I  known 
or  had  an  idea  of  the  arts  she  has  been  practising 
against  an  open  hearted  grateful  man,  I  would, 
reckless  of  all  pecuniary  consequences,  have  routed 
her  out  of  the  Castle  long  ago:  but  enough  of  the 
hated  subject."  With  feelings  thus  expressed,  it 
is  in  my  opinion  next  to  impossible  that  she  could 
have  written  this  letter  of  the  23d  of  June — five  or 
six  weeks  only  after  an  indignant  charge  against 
this  very  woman  of  an  attempt  to  alienate  her 
husband's  afifection,  and  wound  her  peace  of  mind. 
But  how  stands  the  evidence  as  to  the  date  ? 
Of  Mr,  Bramwell's  allegation — ^that  the  letter  was 
written  in  1826 — there  is  no  proof:  Mrs.  Bram- 
well in  her  answers  denies  that  it  was  written  at 
that  time :  and  Mrs.  Bockett,  the  parties*  daughter, 
in  her  evidence  goes  far  to  disprove  it.  When  also  I 
consider  the  secrecy  with  which  Jeffery  returned 
to  the  Castle  in  May  or  June,  1826,  the  impro- 
bability that  this  invitation  was  written  in  that 
year  is  increased.  Nor  does  that  date  tally  with 
the  facts :  the  Castle  Inn  was  not  disposed  of  till 
August,  1826}  and  there  is  nothing  to  impeach 
the  testimony  of  Mrs.  Bockett,  which  almost 
amounts  to  conclusive  proof  that  the  letter  must 
have  been  written  in  1825,  while  a  treaty  was 
pending  for  the  sale  of  the  inn. 


CONSISTORY   COURT   OP   ROCHESTER.  69S 

What  was  the  conduct  of  Bramwell  after  his  so-  1831. 
lemn  declaration  of  the  7th  of  May,  1896  ?  It  has  jathjumiiy. 
been  properly  admitted  that  Wiles  (who  had  be- 
come the  superintendent  of  the  inn  after  Jeffery 
had  quitted  it)  is  a  candid  and  fair  witness :  she 
states,  **  that,  not  long  after  her  appointment,  she 
was  informed  of  Jeifery's  return  to  the  Inn  ;  that 
Jeffery  remained  there  for  nearly  a  fortnight,  con- 
fining herself  almost  exclusively  to  her  bed-room 
and  a  small  adjoining  sitting-room,  and  that  both 
Bramwell  and  Jeffery  desired  the  deponent  that  her 
( Jeffery's)  being  there  might  be  kept  a  secret  from 
Mrs.  Bramwell ;  that  while  Jeffery  so  remained 
secretly  at  the  Castle,  Bramwell  often  came  to  see 
her,  and  used  to  remain  up-stairs  for  a  consider- 
able time — sometimes  as  late  as  eleven  at  night/* 
Can  it  be  contended  that  this  was  conduct  in  con* 
formity  with  BramwelPs  solemn  engagement? 
Here  was  not  a  solitary  meeting,  but  meetings 
frequent,  for  a  length  of  time,  and  purposely  con- 
cealed from  his  wife.  Is  the  Court  to  believe  from 
the  ingenious  suggestions  of  Counsel,  or  from  the 
asseverations  of  the  party  that  these  meetings  were 
merely  to  settle  accounts  ?  It  is  true  Wiles  states 
that  she  did  see  them  engaged  about  accounts  j 
but  was  it  not  Mr.  Bramwell's  duty  to  have  been 
specially  cautious  that  such  interviews  should  not 
occur  without  information  to  Mrs.  Bramwell,  and 
should  take  place  only  in  the  presence  of  a  third 
party  ?  It  is  too  much  to  ask  of  the  credulity  of 
the  Court  not  to  infer  from  this  conduct  a  criminal 
attachment. 

Wiles  further  states,  that ''  about  a  fortnight  or 
three  weeks  after  Jeffery  had  quitted  the  Castle 
(after  secretly  remaining  there  as  deposed)  Bram- 
well arrived  there  in  his  phaeton  on  a  Sunday 
night  at  about  eleven.   Afterwards,  on  that  nigh^ 
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S6th  January. 
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she  was  informed  by  Fanny  Jeffery  that  her  sister 
was  up-stairs ;  she  did  not  go  to  see  her ;  but  knew 
that  from  that  time  meals  were  regularly  carried 
up-stairs  for  some  one— not  a  customer — by  Fanny 
Jeffery  until  the  Friday  week  following,  when 
Elizabeth  Jeffery,  about  two  o'clock,  came  into  the 
bar  and  staid  there  till  eight,  after  which  the  wit- 
ness did  not  see  her,  and  she  believes  she  quitted 
the  Castle :  during  the  period  aforesaid  Bramwell 
was  backwards  and  forwards  at  the  tavern.'* 
What  inference,  then,  can  be  drawn  from  this  ? 
And  when  it  is  likewise  in  evidence  that  Mr. 
BramwelPs  servant,  George,  (who  was  also  en- 
joined secrecy,)  drives  Jeffery,  one  night,  from 
Tunbridge  Wells  to  the  village  of  Hertfield  ;  and 
that  by  these  contrivances  Mrs.  Bramwell's  inqui- 
ries as  to  Jeffery's  return  to  Tunbridge  Wells  were 
rendered  futile ;  I  can  arrive  at  no  other  conclu- 
sion than  that  this  fraud  and  concealment  are 
proofs  of  the  husband's  guilt. 

Mrs.  Bramwell,  it  appears,  remained  for  some 
time  with  her  sister;  and  was  not  reconciled 
to  her  husband  till  Biggsi  a  friend  of  BramwelPs, 
after  an  investigation  declared,  that  there  was 
no  ground  for  her  suspicions.  Biggs,  therefore, 
was  not  more  successful  in  his  inquiries  than 
Mrs.  Bramwell  had  been,  and  probably  from  the 
same  reason, — the  studied  concealment  of  the  hus- 
band. If  it  be  true  that  adultery  was  com- 
mitted, then  the  former  condonation,  if  such  there 
was,  does  not  cover  it :  and  this  reconciliation  by 
Biggs  is  no  condonation,  because  it  takes  place 
on  the  husband's  averment  of  his  innocence. 
I  am  satisfied  that  adultery  did  take  place  prior  to 
tlie  3rd  of  May  1826;  and  also  subsequently; 
and  that  the  effect  of  it  has  not  been  taken  off  by 
the  wife's  conduct. 


r. 


r 
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V.     I  will  briefly  advert  to  the  charge  of  cruel-       1831.  . 
ty.     I  take  it  to  be  acknowledged  law  as  laid    26th  January. 

down   by  the   learned   Dean   of  the   Arches  in        

Durant  v.  Durant,  that  cruelty — to  revive  condoned  v. 

(  adultery, — may  be  less  violent  in  degree  and  less  j^^^^^^^^ 

stringent  in  proof  than  when  it  forms  the  original  nccewary  to  re- 

1  -r  •      \  M    .t      M  ••I*  -.        vive  condoned 

charge.  In  my  judgment  that  prmciple  is  quite  adultery,  than  to 
consistent  with  reason :  I  subscribe  to  it  not  only  ^V'^">°"k»»^ 
from  deference  to  the  superior  Court,  but  because 
I  feel  it  to  be  most  consonant  to  justice.  I 
am  bound  to  consider  this  conduct  in  reference 
to  the  husband's  prayer,  that  his  wife  may  be  com- 
pelled to  return  home, — and  with  reference  to 
the  consequences  of  a  non  compliance  with  a 
decree  of  the  Court  made  in  conformity  with 
such  prayer,  viz. — excommunication  and  imprison- 
ment. 

Is,  then,  the  cruelty,  coupled  with  the  proofs 
respecting  adultery,  such  as  will  entitle  the  wife 
to  her  sentence  ?  Undoubtedly,  the  evidence  of 
the  cruelty  is  not  so  satisfactory  as  it  might  have 
been  :  but  if  the  witnesses  lay  a  sufficient  ground 
for  the  Court  to  conclude  that  the  wife's  return  to 
cohabitation  would  be  attended  with  a  reasonable 
apprehension,  or  a  probable  danger,  oF personal  vio- 
lence, the  Court  will  release  her  from  the  duty  of  such 
return.  It  is  no  answer  to  say,  that  witnesses, 
who  have  not  been  produced,  might  have  been 
examined  ;  for  if  the  account  before  the  Court 
be  untrue,  the  husband  might  have  called  those 
other  witnesses  to  refute  the  wife's  case. 

The  averments  in  the  14th  article  require  no 
very  particular  comment:  they  relate  to  Bram- 
well's  conduct  in  May  1826,  when,  with  vehe- 
mence of  language  and  force  of  manner,  he  at- 
tempted to  wrest  away  from  Mrs.  Bramwell  his 
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1831.  long  letter  to  Jefiery :  but  this  article  is  not  of 
S6th  Januaiy.  ^^^^^  importance  as  the  21st  and  22d  articles* 
Upon  the  21st  Mrs*  Bockett  deposes  to  this 
effect : — *•  That  in  June,  1827>  while  she  was  re- 
siding in  Euston  Place  with  her  father  and  mo* 
ther,  the  latter  was  infornied  that  Bramwell  and 
Jeffery  had  been  seen  walking  together,  and  that 
Jefiery  was  living  near  to  them :  her  mother  men- 
tioned this  communication  to  Bramwell,  adding 
that  she  did  not  believe  it  after  his  solemn  pro- 
mises not  to  see  Jefiery  again :  that  Bramwell  fiew 
into  a  violent  passion,  stamped  upon  the  floor, 
broke  the  bell-rope^  dashed  a  chair  against  the 
drawing-room  wall,  knocked  ofi*  the  top  of  the  wit- 
ness' harp,  used  dreadful  oaths,  continued  in  a 
passion  for  a  couple  of  hours,  and  caused  both 
mother  and  daughter  great  alarm/*  On  the  22d 
article  she  says,  *<  in  the  afternoon  of  the  26th  of 
January,  1828,  while  they  were  living  in  Tavistock 
Place,  her  father  asked  her  mother  for  SOL  :  she 
refused,  saying,  *  that  be  had  had  sufficient 
already,  and  she  must  have  something  for  house 
expenses*'  He  was  very  indignant,  and  a  violent 
scene  ensued :  deponent  having  observed,  that 
her  mother  ought  not  to  give  the  cheque,  he  di- 
rected his  rage  against  her,  struck  her  a  blow  as 
she  was  sitting,  and  used  most  abusive  language 
[which  is  detailed]  to  both:  deponent  and  her 
mother  prepared  to  leave  the  house;  he  swore 
that  neither  should  ;  tore  off  his  daughter's  bon- 
net, nearly  strangled  her  with  the  strings,  and 
crushed  it  to  pieces ;  she  attempted  to  leave  the 
room }  he  forcibly  held  her  back,  and  struck  her 
several  times  :  the  people  of  the  house  come  up 
stairs;  he  orders  the  street  door  to  be  locked, 
continues  to  swear  violently  at  deponent,  and  to 


Baaicwul 

V. 

Baamwuu 


CONSISTORY   COURT   OF   ROCHESTER.  637 

call  her  by  opprobrious  epithets,  Mrs.  Bramwell  1831. 
gets  into  the  next  house  by  the  balcony»  returns  teth  juMaiy. 
with  two  gentlemen  ;  they,  in  vain»  endeavour  to 
reason  with  Bramwell ;  he  aims  another  bIow» 
which  is  warded  off;  and  the  witness  finally 
escapes  to  her  aunt's  in  Mecklenburg  Square, 
where  she  is  followed  in  two  or  three  days  by  her 
mother,  and  they  go  down  to  the  aunt's  house  at 
Epsom — Mrs.  Bramwell's  health  being  much  af- 
fected.'' This  is  the  substance  of  Mrs.  Bockett's 
evidence  on  this  part  of  the  case ;  and,  on  the  22d 
article,  her  account  is  amply  corroborated  by  the 
servant.  Carpenter,  who,  on  hearing  a  loud  scream, 
goes  up  stairs  with  the  landlord  and  landlady  of 
the  house,  and  speaks  to  what  occurred  after- 
wards. 

The  only  provocation  here  was,  a  recommend- 
ation that  the  cheque  should  not  be  given  :  and 
it  cannot  gravely  and  seriously  be  argued  that 
this  would  justify  a  husband  and  a  father  striking 
a  wife  and  a  daughter :  this  is  direct  cruelty :  and 
can  it  be  said  that  such  conduct  to  the  daughter 
is  not  cruelty  to  the  mother  ?  No  such  principle 
is  to  be  found  in  the  cases.  Here  is  a  wife  who 
has  discharged  all  the  duties  that  belonged  to  a 
wife,  with  kindness,  fidelity,  and  perseverance. 
Afler  she  was  apprized  of  her  husband's  criminal 
attachment,  she  yet  follows  him  to  two  prisons, 
and  what  is  the  return  she  meets  with  ? — treatment 
both  to  herself  and  to  her  daughter  quite  unjus« 
tifiable.  I  am  then  to  look  whether  I  can  pro- 
nounce that  the  wife  could  return  to  her  husband 
in  safety  :  that  is  the  primary  consideration  in  all 
cases  of  cruelty.  I  do  not  say  that  the  cruelty  is 
such  as  would  entitle  the  wife  to  a  separation  on 
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1831.       an  original  suit;  but,  coupled  with  the  evidence 
2tfth  January,    of  adultcry,  it  is  quite  ample. 


BaAMWCLL 

v. 

BllAXWXLL. 


I  have  not  adverted  to  the  evidence  of  the  two 
Emerys*  on  Bramwell's  allegation,  because  I  do 
not  give  any  credit  to  it ;  nor  to  that  of  Cross, 
because  it  does  not  interfere  with  the  sentence 
of  the  Court— that  the  wife  is  entitled  to  a 
separation  from  her  husband  by  reason  of  his 
cruelty  and  adultery  :  and  I  accompany  this  sen- 
tence  with  a  condemnation  of  the  husband  in  all 
the  costs. 


Separation  pronounced  for. 
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CONWAY    OTHERWISE   BEA2LEY   V.   BEAZLET.  Eaotr  Tkmi, 

ith  Session. 

This  was  a  cause  of  nullity  of  marriage  promoted  J^lj^^^^^'^ 
by  Emily  Frances  Conway  against  Samuel  Beazley  marriage wiii not 

Drevsil  when  ei* 

by  reason  of  a  former  marriage  by  him  contracted,  ther  of  the  con- 
The  libel,  after  pleading  the  marriage  by  banns  of  ["undw  J*i^i 
Beazley  and  Miss  Richardson  at  Kensington  on  j"^5J*Jhcdllmi! 
the  20th  of  May,  1810,  cohabitation  and  con-  «!;  and  there- 
summation,  alleged,  **  that  in  consequence  of  dis-  marriage,  had  in 
agreements  Beazley,  in  1813,  withdrew  from  his  scotch"  divori 
wife's  society,  and  on  the  29th  of  August,  1823,  ^^t!!if2mZ 
a  pretended  divorce  by  reason  of  adultery  havincr  ™«« between 

%  1        •         11       ikjr         Tfc         1         •         •        A>«  •  parlies  domiciled 

been  obtained  by  Mrs.  Beazley  m  the  Commissary  in  Engknd  at 
Court  of  Edinburgh,  Beazley  was  on  the  26th  of  m^rri^^^alid^** 
July,  1824,  married  by  banns  in  the  presence  of  ^^''^^''^ 
witnesses  to  Miss  Conway,  in  St.  Paul's  Chapel,  ther  such  divorce 
Edinburgh,  according  to  the  ceremonies  of  the  if  the  parties 
church  of  England"  (a)j  and  exhibited  a  copy  of  jTdomTciiS'ln 
the  entry  of  such  marriage  "  faithfully  extracted  ^o*l^f  the'fi"t 
from  the  register  book  of  marriages  kept  by  Mr.  marriage  took 

-ma-tti/'-mi'i  1  1  •!    P^**^  during    a 

Marshall  or  Edinburgh,  treasurer  to  the  said  mere  casual  visit 
chapel."  (A)  It  then  pleaded  cohabitation  in  Soho  ^S"ef  ^^nj^lt 
Square,  Middlesex,  and  that  Mrs.  B.  (formerly  ellcd'Ts^u^ 
Richardson)  was  alive  on  the  26th  of  July,  1824 ;  ^^^ 

(a)  It  appeared  in  evidence  that  they  had  some  days  previ* 
ously  signed  the  civil  contract  before  the  magistrate^  and  been 
married  according  to  a  Scotch  form. 

(6)  The  exhibit  was  as  foUows : — "  Samuel  Beazley^  Esq., 
and  Miss  £mily  Frances  Conway  were  married  by  certificate  of 
banns  from  St.  Andrew  s  parish,  this  26th  day  of  July  1824, 
by  the  Rev.  Mr.  Morehead." 


640 


CASES   DETERMINED   IN    THE 


1831.       passed  by  the  name  of  Moggridge  (a),  and  after 

Eaotiii  Tmkm,  having  resided  at  Reading,  died  and  was  buried 
4th  Session.    1;^^^^  [^  December  1830. 


COHWAT 
OTHJBftWISB 

Bkazlet 

tl. 

Bkazuet. 


Addams  in  objection  to  the  libel. 

A  contract  must  be  construed  by  the  law  of 
the  country  where  it  was  made.  Holman  v.  John- 
son, Cowp.  341.  Robinson  v.  Bland,  1  Black  Rep. 
9,5Q.  There  is  no  exception  in  favour  of  a  contract 
of  marriage.  Dalryraple  v.  Dalrymple,  2  Consistory 
Rep.  58.  Erskine's  law  of  Scotland,  b.  1. 1.  6. 
8.  23.  But  it  will  be  said,  that  by  the  law  of 
Ehigland  marriage  is  indissoluble,  and  therefore 
that  the  sentence  of  divorce  in  Scotland  is  void. 
Lolley's  case  will  be  relied  on  (6) ;  the  effect  how- 
ever of  that  decision  is,  as  I  apprehend,  that  if  in 
the  present  case  the  second  marriage  had  been 
contracted  in  England,  it  would  be  invalid :  but 
in  fact  the  second  marriage  was  in  Scotland. 

The  lex  loci  is  valid  except  when  it  produces 
injustice,  or  is  cofitra  bonos  mores :  but  can  it  be 
contended  that  a  divorce,  on  proof  of  adultery, 
and  a  subsequent  marriage  are  unjust  or  contra 
bonos  mores?  Such  divorces  and  marriages  are 
by  the  divine  law  allowed  and  sanctioned.  By 
the  older  canon  law  divorce  d  vinculo  was  admitted : 
the  Council  of  Trent  however  altered  that  law ; 
but  the  authority  of  that  Council  is  not  admitted 
here.  Till  Foljambe's  case  (c),  in  the  Star  Chamber 

(a)  It  was  in  evidence^  that  after  the  divorce  she  had  mar- 
ried a  gentleman  of  that  name. 

(6)  1  Russ.  and  Ry.  Cr.  Cases  236.  See  also  notices  of  the 
same  case  in  Tovey  y.  Lindsay,  1  Dow.  124,  et  seq*;  and  a  note 
of  the  proceedings  for  divorce  in  the  Scotch  courts^  in  Fergus* 
son's  Rep.  Appendix  269. 

(c)  Moor  683.  3  Salk.  138.  fi  Burn.  £cc.  Law.  503. 
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before    Archbishop    Bancroft,    temp,    Q,    Eliz.,       1®!- 
divorce  for  adultery  was  d  vinculo  matrimonii :  and  kahhr  t«»k, 
in  all  acts  of  parliament  on  this  matter,  the  Ian-     **s«boo. 
guage  is  uniform, — that  the  party  has  by  his  or 
her  behaviour  dissolved  the  marriage.     No  deceit 
nor  fraud  is  charged  :  both  parties  acted  upon  the 
divorce  and  married  again.     The  second  marriage 
being  then  a  Scotch  contract,  the  whole  question 
is  to  be  determined  by  the  law  of  Scotland. 

The  King^s  Advocate  and  Phillimore  contr^. 


COMWAT 

othkrwisb 
Bbazlbt 

Bbaslbt. 


The  argument  has  proceeded  on  the  assumption 
that  this  is  a  question  of  Scotch  contract :  but  the 
argument  is  ill  timed,  for  the  Court  has  no  know- 
ledge of  the  effect  of  a  Scotch  divorce — a  matter  of 
foreign  law  and  not  before  it.  The  indissolubility 
of  the  English  marriage  contracted  between  parties 
domiciled  in  England  has  not  been  sufficiently  con- 
sidered ;  and  the  whole  point  turns  upon  that.  In 
Dalrymple  v.  Dalrymple  there  was  no  previous 
contract  to  be  dissolved:  it  was  singly  and  ab- 
solutely a  question  of  Scotch  contract 

By  the  jt^  gentium  the  law  of  the  country  where 
the  contract  is  entered  into  is  to  regulate :  though  the 
Scotch  lawyers  hold,  that  in  a  contract  of  marriage 
the  law  of  Scotland  has  nothing  to  do  with  the  lex  loci 
contractus:  "the  mere  fact  of  the  marriage  having 
been  celebrated  in  England — whether  between 
English  or  Scotch  parties — is  not  per  se  a  defence 
against  an  action  of  divorce  for  adultery  com- 
mitted in  Scotland.''  Fergusson's  Reports,  p. 
116.  n.  Tovey  v.  Lindsay,  1  Dow.  117,  was  sent 
back  to  Scotland  with  an  intimation  that  the  de- 
cision should  be  revised  :  but  nothing  further  was 
done  as  the  lady  died.     The  observations  of  Lord 
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Eldon  and  Lord  Redesdale  in  that  case  pretty 
strongly  express  their  opinions  that  a  Scottish  di- 
vorce will  not  dissolve  an  English  marriage.  There 
have  been  three  subsequent  decisions  in  the  Scotch 
Courts  on  English  marriages,  Duntze  v.  Levett, 
Dec.  21,  1816.  Edmpnstone  v.  Lockhart,  March 
1816,  and  Kibblewhite  v.  Rowland,  February 
1817*  In  these  cases,  as  well  as  in  Butler  v. 
Forbes,  March  18l7j  where  the  marriage  was 
celebrated  in  Scotland  between  parties  domiciled 
in  Ireland ;  and  in  Utterton  v.  Teuch,  Oct.  1811, 
where  the  marriage  was  in  England,  Call  reported 
in  Fergusson,)  the  Commissary  Court  rejected 
the  conclusion  for  divorce  d  vinculo  matrimomi : 
the  superior  Court,  however,  reversed  these  de- 
cisions in  all  these  cases ;  and  no  appeal  has  been 
taken  to  the  House  of  Peers.  But  the  decisions 
of  the  superior  Scotch  Court  are  directly  at  va- 
riance with  LoUey's  case;  with  McCarthy  v. 
De  Caix  (a) ;  and  the  intimation  of  the  House  of 
Lords  in  Tovey  v.  Lindsay. 


Per-Curiam. 

Dr.  Lushington. 
The  question  raised  upon  the  admissibility  of  this 
libel  is  on^e  of  extreme  importance,  and  which 


(a)  The  following  note  of  McCarthy  v.  De  Caix,  Chancery, 
1831,  IVIay  10th,  was  read  in  the  course  of  the  argument. 

Mr.  Tuke  having  married  in  £ngland  was  divorced  in  Den- 
mark :  the  wife  came  to  England  and  died :  the  husband  took 
out  letters  of  administration  in  England  to  his  wife,  and  upon 
his  death  there  was  a  suit  in  Chancery  between  his  executors 
and  the  next  of^kin  of  his  wife  relative  to  her  property. 

Brougham,  Lord  Chancellor,  decreed  in  favour  of  the  execu- 
tors, observing  that  the  English  marriage  could  not  b«  annulled 
by  the  Danish  law. 
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might  have  been  expected  to  have  arisen  at  a  much       1831. 

earlier  period.  SAn.a  Tcek, 

On  the  20th  of  May  1810,  Mn  Beazley,  one  of  ^^^^ 
the  parties  in  this  cause,  married  a  Miss  Richard- 
son at  Kensington,  Middlesex :  on  the  29th  of 
August  1823  they  were  divorced  by  sentence  of 
the  Commissary  Court  at  Edinburgh,  and  in  1824 
Mr.  Beazley  contracted  a  second  marriage  at 
Edinburgh  with  Emily  Conway  the  other  party  in 
this  causQ.  The  first  wife  did  not  die  till  1830, 
and  the  second  wife  ndw  prays  to  have  her  mar- 
riage annulled  on  the  ground  that  when  that 
marriage  was  solemnized,  Mr.  Beazley  had  a  wife 
alive. 

It  has  been  said,  that  the  Court  is  bound  to  ad- 
mit this  libel,  though  questions  of  great  moment 
may  hereafter  arise,  and  that  the  divorce  at  Edin- 
burgh was  only  pleaded  because  it  was  deemed 
improper  to  keep  the  Court  in  ignorance  of  that 
circumstance.  If  a  fact  of  such  magnitude  had 
been  suppressed,  I  am  of  opinion  that  any  sen- 
tence pronounced  by  the  Court  would  have  very 
little  availed  the  parties,— -that  it  would  not  have 
been  finally  binding,  but  would  have  been  open 
to  re-examination, — that  such  suppression  would, 
in  short,  have  rendered  all  the  proceedings  liable 
to  impeachment.  An  endeavour  to  obtain  a  sen- 
tence when  any  such  material  information  was 
withheld,  would  be  unfair  towards  the  Court,  and 
prejudicial  to  the  due  administration  of  justice. 

Even  with  my  present  imperfect  information,  I 
must  consider  both  what  is  the  law  of  England 
and  what  the  law  of  Scotland.  Cases  have  been 
cited  in  which  it  is  alleged  that  a  final  decision 
has  been  pronounced  by  very  high  authority  upon 
the  operation  of  a  Scotch  divorce  on  an  English 


644 


CASES   DETERMINED   IN   THE 


ith  Seciion. 

COWWAT 

OTHSRWUB 

BXACLXT 

o. 
Bkaxi.it. 


1831.  marriage, — that  it  has  been  determined  that  a 
Eactkr  Term,  marriage  celebrated  in  England  cannot  be  dis- 
solved by  the  sentence  of  a  Scotch  tribunal, — that 
the  contract  remains  for  ever  indissoluble.  The 
authorities  principally  relied  upon  for  establishing 
that  position  are  the  decisions  of  the  twelve  judges 
in  Lolley's  case,  and  the  decision  of  the  present 
Lord  Chancellor  on  a  very  recent  occasion.  If 
those  authorities  sustained  to  its  full  extent  the 
doctrine  contended  for,  the  Court  would  feel  im- 
plicitly bound  to  adopt  it ;  but  I  must  consider 
whether  in  LoUey's  case  it  was  the  intention  of 
those  very  learned  persons  to  decide  a  principle 
of  universal  operation  absolutely  and  without  re- 
ference to  circumstances,  or  whether  they  must 
not  almost  of  necessity  be  presumed  to  have  con- 
fined themselves  to  the  particular  circumstances 
that  were  then  under  their  consideration.  Lolley's 
case  is  very  briefly  reported:  none  of  the  au- 
thorities  cited  on  the  one  side  or  on  the  other  are 
referred  to,  nor  are  the  opinions  of  the  learned 
judges  given  at  any  length ;  all  that  we  have  is 
the  decision.  It  is  much  to  be  regretted  that 
some  more  extended  report  of  the  very  learned 
arguments  which  I  well  remember  were  urged 
upon  that  occasion,  and  the  multitude  of  au- 
thorities quoted,  have  not  been  communicated  to 
the  profession  and  to  the  public. 

In  that  case  the  indictment  stated  that  on  the 
18th  of  July  LoUey  was  married  at  Liverpool  to 
Ann  Levaia,  and  afterwards  to  Helen  Hunter,  his 
former  wife  being  then  living.  It  was  proved, 
that  both  marriages  were  duly  solemnized  at 
Liverpool,  that  the  first  wife  was  alive  a  week 
before  the  Assizes,  and  that  the  second  wife 
agreed  to  marry  the  prisoner  if  he  could  obtain  a 
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clivorce«  The  jury  did  Dot  find  that  any  fraud  1831. 
had  been  committed ;  but  there  does  not  appear  EAm»  thm, 
to  have  been  any  discussion  upon  the  very  im- 
portant question  of  domicil.  A  case  in  which  all 
the  parties  are  domiciled  in  England  and  resort  is 
had  to  Scotland  (with  which  neither  of  them  have 
any  connexion)  for  no  other  purpose  than  to 
obtain  a  divorce  a  vinculo^  may  possibly  be  decided 
on  principles  which  would  not  altogether  apply  to 
a  case  differently  circumstanced ;  as  where,  prior  to 
the  cause  arising  on  account  of  which  a  divorce 
was  sought,  the  parties  had  been  bond  fide  domi* 
ciled  in  Scotland.  Unless  I  am  satisfied  that  every 
view  of  this  question  had  been  taken,  the  Court 
cannot,  from  the  case  referred  to,  assume  it  to 
have  been  established  as  an  universal  rule,  that 
a  marriage  had  in  England,  and  originally  valid  by 
the  law  of  England,  cannot  under  any  possible  cir^ 
cumstances  be  dissolved  by  the  decree  of  a  foreign 
Court. 

Before  I  could  give  my  assent  to  such  a  doctrine 
(not  meaning  to  deny  that  it  may  be  true)  I  must 
have  a  decision  after  argument  upon  such  a  case 
as  I  will  now  suppose,  viz.  a  marriage  in  England 
— the  parties  resorting  to  a  foreign  country,  be- 
coming actually,  bend  fide^  domiciled  in  that 
country,  and  then  separated  by  a  sentence  of 
divorce  pronounced  by  the  competent  tribunal  of 
that  country.  If  a  case  of  that  description  had 
occurred  and  had  received  the  decision  of  the 
twelve  judges,  or  the  other  high  authority  to  which 
allusion  has  been  made,  then  indeed  it  might  have 
set  this  important  matter  at  rest :  but  I  am  not 
aware  that  that  point  has  ever  been  distinctly 
raised,  and  I  think  I  may  say  with  certainty  that 
it  never  has  received  any  express  decision. 


VOL.  III. 
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The  Court  enters  upon  a  consideration  of  the 
law  of  Scotland  with  great  reluctance  and  much 
diffidence,  from  a  fear  of  being  led  into  error  upon 
a  question  of  foreign  law.  At  the  same  time,  this 
matter  has  been  so  frequently  discussed,  and  there 
are  so  many  reported  cases  upon  the  subject,  that 
it  cannot  be  treated  as  a  matter  completely  hidden 
in  the  abstruse  recesses  of  a  law  entirely  foreign 
to  us.  I  believe  the  course  of  decision  in  Scotland 
up  to  the  present  hour,  has  been  to  consider  that 
the  Scotch  Courts  have  a  right  to  entertain  juris- 
diction with  respect  to  marriages  had  in  England, 
after  the  parties  had  been  resident  for  a  certain 
period  in  Scotland,  though  that  period  had  been 
infinitely  too  short  to  'constitute  what  we  should 
call  a  legal  domicil :  and  that  those  Courts  have 
proceeded  in  such  cases  to  divorce  d  vinculo.  At 
one  time  the  Commissary  Court  in  Scotland  was 
much  inclined  in  such  cases  to  modify  that  remedy 
by  substituting  for  the  divorce  d  vinculo,  separation 
d  mensd  et  toro :  but  the  Court  of  Session — ^the 
Court  of  Appeal — overruled  the  decisions  of  the 
Commissary  Court  refusing  the  divorce  d  vinculo^ 
and  directed  that  Court  to  proceed  in  the  ac- 
customed and  ordinary  way.  None  of  those  cases, 
I  believe,  have  received  the  sanction  of  the  House 
of  Lords. 

It  is  obvious  that  many  most  important  dif- 
ferences may  arise  in  cases  of  this  description. 
Two  Scotch  persons  married  in  England  may 
afterwards  go  to  reside  in  Scotland.  Again,  one 
of  the  contracting  parties  may  be  English,  the 
other  Scotch.  If  the  law  of  Scotland  continue 
such  as  their  Courts  have  hitherto  held  it  to  be, 
and  if  the  decision  in  Lolley*s  case  be  of  universal 
application,  the  issue  of  the  second  marriage  may 
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be,  legitimate  in  Scotland  and  illegitimate  in  ^831- 
England.  The  son  may  take  the  real  estate  in  eaw«r  t«em, 
Scotland  and  not  the  real  estate  in  England ;  he 
might  possibly  even  be  a  Scotch  peer  and  lose  his 
English  title  and  with  it  the  English  estates,  the 
only  support  of  his  Scotch  Peerage,  It  is  im- 
possible, therefore,  to  exaggerate  the  importance 
of  this  case ;  nor  can  the  Court  be  too  guarded 
against  laying  down  any  principle  which  might 
affect  any  other  case  than  the  present. 

It  has  been  argued  that  I  must  decide  by  the 
lea:  loci  contractus,  that  this  being  a  Scotch  mar- 
riage must  be  determined  by  the  law  of  Scotland 
alone,  and  by  reference  to  what  would  be  the  de- 
cision of  Scotch  courts.  I  can  entertain  very  little 
doubt  but  that  the  second  marriage  would  be  held 
valid  in  Scotland,  unless  some  judgment  of  the 
House  of  Lords,  in  opposition  to  the  repeated  de- 
cisions of  the  Court  of  Session,  should  ascertain 
that  the  law  of  Scotland  is  not  what  those  de- 
cisions have  pronounced  it  to  be. 

But  there  is  a  preliminary  consideration — the 
capability  of  the  parties  to  contract  marriage — and 
the  true  question  is,  whether  that  capability  is  to 
be  determined  by  the  law  of  Scotland  or  the  law 
of  England :  the  former  would  say  that  the  parties 
are  capable;  the  latter,  supposing  LoUey's  case 
to  govern  the  present,  would  say  they  are  in- 
capable. 

I  regret  that  the  libel  contains  no  averment  of 
the  domicil  of  the  parties  in  England  at  the  period 
of  the  first  marriage :  and  that  it  merely  pleads 
that  a  pretended  divorce  took  place,  without 
stating  when  or  for  what  purposes  the  parties 
went  into  Scotland,  how  long  they  had  resided 
there,  or  at  what  period  this  suit  was  commenced. 

u  u2 
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1831.       These  omissions  undoubtedly  involve  the  Court 
EAnzit  TttM,  i^  considerable  difficulty.     If  this  case,  in  these 

ithSeuion,    respccts,  pTOve  similar  to  LoUey's  case,  I  unques- 
CoKWAT      tionably  should  consider  that  authority  to  be  bind- 

^™w"  ing  upon  me ;  but  if  it  should  be  distinguished 
by  other  circumstances,  such  as  by  the  permanent 
domicil  of  the  parties  in  Scotland  prior  to  the 
time  when  the  divorce  took  place,  I  must  reserve 
my  opinion  upon  the  question  until  I  have  heard 
it  argued,  and  until  all  the  facts  and  circum* 
stances  are  fully  before  me. 

I  shall  therefore  admit  this  libel :  but  it  cer- 
tainly would  be  a  great  satisfaction  to  me,  if  it 
could  be  reformed  by  pleading  the  domicil  of  the 
parties  at  the  times  of  the  marriages  and  of  the  di- 
vorce, and  the  circumstances  relative  to  the  di- 
vorce: because  (though  it  may  rest  upon  the 
party  maintaining  the  validity  of  the  marriage  to 
plead  the  facts  upon  which  he  relies  for  that  pur- 
pose) in  cases  of  nullity  of  marriage  all  the  cir- 
cumstances should  appear  distinctly  upon  the  face 
of  the  libel,  in  order  diat  no  doubt  could  be  enter- 
tained of  the  principles  upon  which  the  sentence 
of  the  Court  is  founded. 

« 

The  King's  Advocate.  Undoubtedly  further  in- 
formation would  have  been  supplied  if  it  had  been 
supposed  that  the  case  would  rest  upon  the  libel 
only :  we  conceived  that  the  other  party  would 
plead  before  the  Court  was  called  upon  for  its  de- 
cision. However,  as  far  as  I  am  instructed,  the 
second  wife  is  not  in  possession  of  the  facts  and 
circumstances  connected  with  the  residence  of  the 
parties  at  the  periods  in  question.  Such  inform- 
ation as  we  can  obtain  shall  be  laid  before  the 
Court  in  an  additional  article :  but  we  shall  not  be 
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in  a  condition  to  plead  those  further  facts  till  we 
receive  information  from  Scotland.^ 

Per  Curiam. 
The  Court  might  be  placed  in  an  extremely  in- 
convenient position  if  the  other  party  should  not 
plead,  and  It  had  to  pronounce  Its  decision  upon 
a  doubtful  state  of  circumstances. 

Libel  admitted. 

An  additional  article  (admitted  without  opposi- 
tion) pleaded ; — "  That  Beazley's  first  wife  was 
the  daughter  of  Richardson,  of  the  parish  of  St. 
James,  Westminster,  where  she  had  resided  from 
her  childhood,  and  that  at  the  time  of  her  mar- 
riage with  Beazley,  and  during  their  subsequent 
cohabitation,  they  were  respectively  domiciled  in 
England.  That  from  their  separation  Beazley  con- 
tinued to  reside  in  England  till  the  beginning  of 
1823,  when  he  went  to  Scotland  on  business  as  .an 
architect,  meaning  to  return  to  England  as  soon 
as  it  was  concluded :  that  in  April  1823,  when 
Mrs.  Beazley  instituted  proceedings  in  Scotland 
against  her  husband,  she  was  not  residing  nor  had 
ever  resided  in  Scotland,  but  was  living  in  Lon- 
don." (a) 

The  libel  and  additional    article  were    fully 

(a)  Mrs.  Beftslej'g  sister  deposed :  ''on  the  occasion  of  the 
proceedings  instituted  bj  my  sister  to  obtain  a  divorce,  she  went 
to  Scotland  and  remained  there  from  two  to  three  months :  she 
never  resided  in  Scotland  but  upon  that  occasion.  I  cannot  say 
whether  my  sister  went  to  Scotland  for  the  purpose  of  instituting 
the  proceedings,  or  whether  her  attendance  there  was  required  in 
the  course  of  them ;  but  I  know  that  she  never  resided  in  Soot- 
land  before  those  proceedings,  and  that  her  home,  though  she 
went  to  Scotland  for  the  occasion,  was  my  father's  house  in 
London  or  Epsom,  and  at  no  time  in  Soodand." 
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proved  by  seven  witnesses.  Mr.  Beazley's  sister, 
who  was  in  Edinburgh  and  was  present  at  the  se- 
cond marriage,  gave  evidence  of  that  fact. 

The  King^s  Advocate  and  PhUlimore. 

LoUey's  case  has  determined  this  case:  the 
legal  domicil  of  both  parties  was  England. 
The  second  marriage  being  had  in  Scotland  is  the 
only  distinction  between  this  case  and  that  of 
Lolley. 

Addams  contr^.  A  marriage  is  good  or  hzi^ 
according  to  the  lex  loci  contractus^  unless  that  law 
is  contra  bonos  mores.  The  English  marriage  was 
good  when  the  English  law,  the  Scotch  marriage 
when,  by  the  removal  into  Scotland,  the  Scotch 
law,  governed  the  contracting  parties. 

Judgment.  * 

Dr.  Lushinoton. 

I  feel  very  deeply  the  responsibility  of  deciding 
this  case ;  it  behoves  me  to  proceed  with  the  most 
cautious  and  wary  steps :  there  is  no  doubt  of  the 
proof  and  of  the  validity  of  the  first  marriage  in 
1810 — of  the  separation  of  the  parties  in  1813, 
and  of  the  divorce  in  Scotland  in  1823,  at  the  in- 
stance of  Mrs.  Beazley;  and  of  the  domicil  of 
both  parties  in  England.  The  Court  did  not  re- 
quire that  it  should  be  alleged  that  the  effect  of  a 
Scotch  divorce  was  to  leave  the  parties  at  liberty 
to  enter  into  another  marriage,  because  it  would 
have  put  them  to  the  expence  of  proving  that 
which  was  perfectly  notorious.  There  is  no  doubt 
by  the  Scotch  law,  of  the  validity,  as  to  form,  of 
the  second  marriage ;  but  that  is  not  the  important 
point.     However,  in  supply  of  proof  of  that  mar- 
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riage  a  copy  of  the  register  of  the  Episcopal  1831* 

Chapel  at  Edinburgh  has  been  exhibited.     I  am  ^^j^, 

not  aware  that  such  registers  are,  according  to  r — 

the  law  of  Scotland^  documents  of  an  authentic  and  vrHuwxn 


public  nature :  nor  that  a  copy  of  an  unauthentic 
register  is  by  that  law  admitted  as  evidence.  But  j^  ^"Swce 
according  to  the  law  of  this  country,  as  I  believe  it  of  proof  umt  re- 
has  been  practised  in  the  Courts  of  Westminster  S^chapdnt 
Hall,  I  think  I  should  act  more  safely  by  rejecting  ^2^!^  ^ 
it.  I  consider  it  to  be  of  the  highest  importance  ^J^  ^^ 
that  this  Court  should  adhere  to  the  same  rules  of  thentic  udipob. 
evidence  as  prevail  elsewhere:  indeed  I  should  theieof'^ted 


entertain  some  doubts  whether  Ecclesiastical  sen.  ^  the  inr  of 
tences  could  be  received  in  the  Courts  of  West-  ^^^"^ 
minster  Hall  as  conclusive,  if  it  were  known  that 
they  were  founded  on  evidence  altogether  inad- 
missible by  the  rules  of  those  tribunals ;  but  how- 
ever this  might  be,  it  is  certainly  wiser  to  adhere 
to  the  same  principles  wherever  practicable.  It 
would  therefore  only  be  after  great  consideration, 
and  hesitation,  or  after  being  bound  by  an  express 
decision  of  the  superior  Court,  that  I  could  consent 
to  admit  such  an  exhibit ;  and  I  reject  it,  the  more 
readily,  as  the  establishment  of  such  a  precedent 
in  this  case  would  be  perfectly  gratuitous,  since  • 
the  marriage  is  proved  by  a  witness  who  was  pre- 
sent at  the  ceremony :  and  since,  in  point  of  fact, 
a  Scotch  marriage  by  banns' is  not  more  valid  than 
a  less  formal  marriage. 

One  only  distinction  exists  between  this  case 
and  that  of  LoUey,  viz.,  that  here  the  second  mar- 
riage took  place  in  Scotland :  in  neither  case  is 
there  any  proof  of  collusion  in  resorting  to  Scot- 
land ;  and  in  neither  case  is  there  any  domicil  in 
Scotland }  and,  as  in  my  judgment  the  question  of 
domicil  might  form  a  most  important  and  dis- 
tinguishing feature,,  the  due  effect  of  a  Scotch 
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1881.      domicU  on  the  decision  of  these  cases  would  de- 
^juiy^     maod  a  very  careful  consideration.  That,  however^ 

does  not  arise  in  the  present  case. 

otH^^w  It  has  been  urged,  that  this  second  marriage 
^"^"^  was  to  be  decided  solely  with  reference  to  the  les 
loci  contractus:  undoubtedly,  questions  of  mar- 
riage are  primd  fide  to  be  judged  of  by  the  law 
of  the  country  where  they  are  solemnized  ;  but  I 
am  <£  opinion  that,  before  considering  the  second 
marriage,  I  must  ascertain  the  capability  of  the 
parties  to  contract  If  both  the  parties,  being  at 
the  respective  times  of  the  first  marriage  and  of 
thq  divorce  domiciled  English  subjects,  were  by 
the  law  of  England  prohibited  by  a  personal  in- 
capacity from  entering  into  such  a  contract,  I 
must  apply  the  rule  of  that  law.  Thus  in  Doe  v. 
Vardill(a)  it  was  decided,  on  the  statute  crf'Merton, 
that  a  person  bom  ante  justas  nupiias  of  parents 
domiciled  in  Scotland  and  subsequently  inter- 
marrying there,  was  under  a  personal  disability  to 
inherit  landed  property  in  England,  though  the 
Judges  carefully  abstained  from  giving  any  opinion 
against  his  legitimacy :  but  had  his  parents  been 
domiciled  in  England  at  the  time  of  his  birth  and 
subsequently  intermarried,  he  would  have  been 
prevented  by  a  personal  disability  from  becoming 
legitimate  by  that  subsequent  marriage,  and  from 
deriving  in  Scotland  the  benefits  to  which,  but  for 
that  personal  disability,  he  would  upon  such  mar- 
riage be  entitled  by  the  law  of  Scotland  (b). 

It  is  useless,  however,  to  reason  from  principles 
or  analogy.     I  am  bound  by  authority :  for  since 

(a)  5  B.  and  C.  438. 

(6)  See  Sheddon  v.  Patrick^  and  the  case  of  the  Strathmore 
peerage  cited,  arguendo,  by  Tindal,  5  B.  and  C.  444,  and  Rose 
y.  Drummmid,  House  of  I^rdi^  1831. 
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it  now  appears  that  neither  of  the  parties  to  the 
first  marriage  were  at  any  time  bondjide  domiciled 
in  Scotland,  no  sound  distinction  exists  between 
the  present  case  and  that  of  Lolley.  I  therefore 
pronounce  the  second  marriage  null  and  void. 
My  judgement,  however,  must  not  be  construed 
to  go  one  step  beyond  the  present  case :  nor  in 
any  manner  to  touch  the  case  of  a  divorce  a  vinculo 
pronounced  in  Scotland  between  parties  who, 
though  married  when  domiciled  in  England,  were 
at  the  time  of  such  divorce  Inmd  Jide  domiciled  in 
Scotland ;  still  less  between  parties  who  were  only 
on  a  casual  visit  in  England  at  the  time  of  their 
marriage,  but  were  both  then  and  at  the  time  of 
the  divorce  bondjide  domiciled  in  Scotland. 


1831. 

SSrd  July. 


COMWAT 


9. 
BlACLIT. 


Sentence  of  Nullity  signed. 


J 


1832. 

ORDER  OF   COURT.  


HiLAET    lEMMf 
itk 


Whereas^  the  commencement  of  the  Law 
Terms  in  His  Majesty's  Courts  at  West- 
minster has  been  altered  hj  the  1st  Wm. 
IV.  c.  70:  and  whereas  it  will  be  con- 
venient to  the  Public  that  the  business 
of  the  Courts  at  Doctors'  Commons  shbuld 
continue,  as  heretofore,  to  commence  at 
or  about  the  same  time  that  it  commences 
in  the  Courts  of  Common  Law : 

I,  the  undersigned  Official  Principal  of  the 
Court  of  Arches,  having  taken  the  premises  into 
consideration,  and  having  conferred  thereon  with 
the  Judge  of  the  High  Court  of  Admiralty,  the 
Chancellor  of  the  Diocese  of  London,  and  others, 
do  hereby  order  and  direct,  that  in  future  the 
first  day  of  each  Term  in  the  Court  of  Arches 
shall  be  the  day  on  which  such  term  commences 
in  the  Courts  of  Common  law;  and  that  the 
subsequent  sessions  and  court  days  in  each  term 
shall  be  appointed  in  the  same  manner  as  they 
are  at  present  appointed. 

(Signed)        John  Nicholu 
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MYTTON   V.  MYTTON. 

1831. 

This  was  a  suit  of  separation,  by  reason  of  the      

husband's  cruelty  and  adultery^     A  libel  of  forty-     sa  ' 


four  articles,  with  eight  letters  from  the  husband,  ^fter  fntenM 
had  been  admitted  without  opposition :  it  pleaded  re«toa  of  gnn 
the  marriage  on  the  29th  of  October,  1821,  the  L';;.'o^„'S.VS 
birth  of  five  children,  and  cohabitation  until  the  ^be'^^^^tSi 
l6th  of  October,  1830.  The  witnesses  upon  this  »**««  ^^  * 
libel  having  been  examined,  an  allegation  for  the  aiWed  by  the 
husband  was  admitted  after  debate.  The  answers  inc*i!lI»braTC«!** 
of  the  wife,  which  negatived  all  the  material  aver-  J^fnt^e'^^JJli^n 
ments,  were  taken  upon  this  allegation,  but  no  b«o  ^om^  aod 

.        •  ./^  ,.  ,  the    wife't    pia« 

Witnesses  were  examined  upon  it,  nor  did  any  money  6oo/.  a 
counsel  appear  for  the  husband  at  the  hearing  of  Slltted'fooo/!* 
the  cause ;  and  on  this  day  the  Court  signed  the  Jj^'^J*"^"^* 
sentence  of  separation.  wg  the  husbsnd 

The  alimony  pending  suit  had  been  fixed  at  that  sum  any 
SOO/.  per  annum,  in  addition  to  500L  per  annum  JJ^t^^orpSl 
settled  as  pin  money,  and  to  200/.  promised  by  JJS^*^,'^'^ 
the  husband  as  an  allowance  to  his  wife  for  the  the  »um  agrUd 

/•ii*ii  jt-  «tobe  paid  to  the 

maintenance  of  the  children,* and  to  be  computed  wifeforthemaio- 
from  the  return  of  the  citation.  The  present  ^^  ^'  "^ 
question  related  to  permanent  alimony. 

Lushington  and  Dodson  for  Mrs.  Mytton* 

Mr.  M3rtton  has  voluntarily  offered  to  allow  to 
Mrs.  Mytton  200/.  a  year  for  the  maintenance  of 
the  children  now,  and  to  increase  it  as  they  grow 
older ;  but  he  has  not  paid  it,  nor  have  we  any 
means  of  recovering  it.     Under  the  directions  of 
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the  Court  of  Chancery,  the  children  are  to  remain 
with  their  mother,  and  tobe  placed  under  guardians. 
His  property  is  large,  and  the  deductions  he  claims 
are  for  the  most  part  the  effect  of  his  own  follies* 

Judgment. 

Sir  John  Nicholl. 

In  this  suit  the  sentence  already  pronounced 
has  decreed  separation  a  mensd  et  toro^  at  the 
wife's  prayer,  on  account  of  the  husband's  cruelty 
and  adultery;  and  certainly  it  is  one  of  the  gross- 
est cases  of  misconduct  in  both  particulars  that 
ever  came  under  the  notice  of  the  Court.  The 
allegation  of  the  husband  is  too  offensive  and  dis- 
gusting to  detail,  but  on  it  no  witnesses  have  been 
produced  :  the  wife  has  in  her  answers  negatived 
all  the  imputations  attempted  to  be  cast  upon  her. 
She  therefore  stands  perfectly  untainted  by  his 
averments. 

The  present  question  is,  what  is  the  proper  al- 
lowance to  be  made  to  the  wife,  while  living  se- 
parate and  apart  from  her  husband.  The  husband 
by  his  own  account  has  very  large  estates,  but  the 
answers  claim  very  large  deductions.  The  gross 
amount  of  the  real  estates  is  stated  to  be  60001 
per  annum,  but  he'  claims  to  subtract  4350/.  for 
incumbrances,  and  the  interest  of  debts  which  he 
has  incurred.  It  is  impossible  for  the  wife  to  go 
into  evidence,-  to  ascertain  the  amount  of  the 
net  income ;  nor  would  the  Court  be  disposed  to 
allow  the  full  deductions  claimed  on  account  of 
outgoings,  occasioned  by  his  own  extravagance 
and  profligacy.  It  would  look  rather  to  other 
facts,  in  order  to  judge  what  should  be  the  wife's 
allowance.  The  jointure  of  the  mother  is  1000/. 
per  annum, — that  was  not  considered  too  large  an 
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allowance  for  his  father's  widow,  and  this  unfor- 
tunate lady  is  in  a  worse  situation.  Again,  her 
pin-money  was  fixed  at  500/.  per  annum.  A  hus- 
band, who  has  such  a  fortune  as  to  give  that  sum 
as  pin-money,  should  make  an  ample  allowance 
for  his  wife  while  living  separately  on  account  of 
his  misconduct.  The  husband,  it  is  stated,  has 
voluntarily  undertaken  to  pay  to  his  wife  200/.  a 
year  for  the  maintenance  of  the  children.  That 
arrangement,  however,  it  is  not  within  the  au- 
thority of  this  Court  to  enforce ;  but  I  shall  allot 
1000/.  a  year  permanent  alimony,  allowing  the 
husband  to  deduct  from  that  sum  any  payments 
exceeding  200/.  a  year,  which  he  may  actually 
make  on  account  of  pin*money.  The  wife  will  thus 
have  the  aid  of  the  power  of  this  Court  for  the  pay- 
ment of  the  whole  1000/. ;  and  in  addition  will  have 
a  collateral  remedy  to  secure  from  her  pin-money 
the  payment  of  200/.  a  year  for  the  children. 


1831. 

Mich.  Temu, 
8d 
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9, 
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WHISH  AND  WOOLLATT  V.  HESSE,  CLERK.  «.       ~ 

'  Mich.  Tkem, 

4Ui  Seuion. 

This  was  a  criminal  suit  brought  by  the  church-  simony,  oo  tiM 
wardens  of  the  parish  of  Knebworth,  in  the  county  temee  to  a  bvl 
of  Hertford,  against  the  Reverend  James  Legrew  rfci^fcXITs  ©^ 
Hesse,  the  incumbent  of  tlie  parish,  for  simony.  con*2liu^nt»^f 
The  citation  and  prtssertim  of  the  articles  were  «>nvictioo  thwe- 
*'  more  particularly  for  having  corruptly  and  si-  tbe  hw/e^if 
moniacally  procured  or  caused  to  be  procured  the  ^^^1!!et. 

tablished,  r^ 
quiret  the  strictest  proof  of  the  presentee's  privity  thereto  before  inductioii,  or  of  his  confinnatioii 
thereof  after;  so»  in  proof  that  a  clerk  is  dmaniao^  promohUj  a  corrupt  agfeement  must  be  no  leia 
conclusively  shewn.  In  a  criminal  suit  against  a  clerk  for  simony,  and  for  bcir^  simoniacally  pro- 
voted,  tbe  Court  holding,  1st,  that  neither  his  privity  to,  nor  confirmation  of,  any  simoniacal  con- 
tract was  proved, — 2dly,  that  no  criminal  contract  was  established,— dismissed  him  from  the  suit, 
and  condemned  the  promoters  in  costs. 

Smbte,  that  when  a  cleric  vrumoniaei  pnmohu  without  his  privity  or  subsequent  conAnnatbn, 
the  Eccleriastical  Court  cannot  proceed  to  a  sentence  of  deprivation  in  a  criminal  suit. 
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presentation  to  the  rectory  and  parish  church  of 
Knebworth  aforesaid,  and  for  having  accepted 
the  said  rectory  and  parish  church  ;  you  being 
privy  and  consenting  to  a  corrupt  and  simoniacal 
procurement  of  the  same,  and  for  having  been 
corruptly  and  simoniacally  presented  to  the  rec- 
tory and  parish  church  aforesaid." 
The  articles  set  forth  : 

1.  **  That  by  the  laws,  canons  and  constitutions 
ecclesiastical  of  this  realm,  if  a  clerk  in  holy  orders 
be  simoniacally  promoted  to  any  benefice  or  living 
ecclesiastical,  he  is  deprivable  of  the  same  by  reason 
of  such  simony,  on  due  examination  and  proof 
thereof;  and  that  if  such  clerk  shall  have  been  a 
party  or  privy  to  such  simony,  he  is  also  thereby 
for  ever  disabled  to  take  or  accept  of  the  same  or 
of  any  other  benefice  or  living  ecclesiastical/' 

2.  The  vacancy  of  the  living  of  Knebworth. 

3.  (Amongst  other  things)  "  that  by  a  decree^ 
pronounced  in  a  cause  depending  in  the  Court  of 
Chancery,  between  the  Rev.  M.  Price,  plaintiff 
(the  late  rector),  and  Elizabeth  Barbara  Bulwer 
Lytton  (the  patroness),  and  other  defendants,  the 
defendants,  having  failed  to  establish  a  modus,  (to 
wit,  of  26/.  per  annum  for  lands,  the  property  of 
Mrs.  Lytton,  and  whereof  the  tithe  was  210/. 
per  annumj)  it  was  on  the  5th  of  March,  1829, 
ordered  that  the  said  M.  Price,  as  the  rector 
and  incumbent  of  Knebworth,  was  lawfully  en- 
titled to  the  full  annual  tithe  of  the  lands  alleged 
to  be  covered  by  the  said  modus ;  and  that  he 
thenceforward,  and  during  his  incumbency,  did 
receive  the  full  tithe  of  the  said  lands.*' 

4.  Pleaded  the  intention  of  appointing  Mr. 
flesse  to  the  living. 

5^  "That  the  intention  of  Mrs.  Bulwer  L}^ton, 
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to  present  you  (Mr.  Hesse)  to  the  rectory  of      1831. 
Knebworth,  was  by  her  desire,  on  the  12th  of  mich.  Temm, 
October,   1830,   communicated   to   your  father,    ^ih^on. 
Obadiah  Hesse,  by  Kelly,  who,  at  the  same  time,    whish  Ani> 
by  the  desire  of  Mrs.  Lytton,  informed  O.  Hesse,     w*»^'*" 
that  the  living  was  to  be  accepted  by  you  subject    i^*^»  ^^*' 
to  the  afore^id  alleged  modus,  which  had  been 
the  occasion  of  the  litigation  between  Mrs.  Bulwer 
Lytton  and  Mr.  Price,  thereby  meaning  that  you 
were  to  be  presented  to  the  said  rectory  by  Mrs. 
Lytton,  on  condition  that  you  would  acknowledge 
the  sum  of  26/.  per  annum  to  be  a  lawful  consi- 
deration, and  that  you  would  accept  the  same  as 
a  payment  in  full,  lor  the  tithe  of  the  said  lands, 
which  had  been,   as  alleged,  covered  by  the  al- 
leged modus  ;  and  the  lawful  tithe  of  which  lands 
was  and  is  of  the  annual  value  of  210/.,  and  which 
meaning  was  then  and  there  fully  understood  by 
O.  Hesse,  who  in  reply  told  Kelly  that  he,  O.  Hesse» 
was  fully  aware  of  the  circumstances  relating  to 
the  alleged  modus,  and  the  failure  of  Mrs.  Bulwer 
Lytton  in  establishing  the  same  against  Price,  for 
that  she  had  consulted  him,  O.  Hesse,  in  the  bu- 
siness; that  Kelly  then  and  there,  in  further  ex- 
planation of  the  conditions  upon  which  the  said 
presentation  of  you  was  to  be  made,  delivered  to 
O.  Hesse  a  schedule  or  statement  in  writing,  con-  Paper  (a). 
taining  the  names  of  the  occupiers  of  titheable 
lands  in  Knebworth;  also  the  quantities  and  de- 
scriptions of  the  lands,  together  with  the  rated 
annual  value  of  the  tithe  thereof  per  acre.     That 
the  schedule  also  contained  the  estimated  annual 
value  of  the  entire  tithes  of  such  lands,  and  also 
set  forth  such  of  the  lands  from  which  an  ex- 
emption from  tithe  was  claimed  in  virtue  of  the 
illegal  modus,  and  for  which  same  lands  it  was 
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intended  and  understood  that  the  annual  sum  of 
26/.  per  annum  should  be  accepted  by  you  in  full 
discharge  of  tithe.     That  the  statement  also  set 
forth  the  full  estimated  annual  value  of  the  tithes 
and  glebe  of  the  benefice,  and  the  diminished 
value  of  the  same  if  accepted  on  the  condition  of 
receiving  26L  per  annum  in  discharge  of  the  tithes 
on  the  lands  for  which  the  alleged  modus  was 
theretofore  claimed.     That  O.  Hesse,  referring  to 
the  aforesaid  offer  made  by  Kelly,  of  causing  you 
to  be  presented  to  the  rectory  of  Knebworth,  on 
the  conditions  already  mentioned,  and  referring 
also  to  the  schedule,  replied,  'that  of  course  you, 
or  any  one,  would  jump  at  such  a  living,  upon 
such  terms.'     And  O.  Hesse  did  also  at  the  same 
time  request  Kelly  to  leave  with  him  the  schedule, 
that  he  might  forward  the  same  to  you.   That  the 
schedule  was  accordingly  left  by  Kelly  in  the  posses- 
sion of  O.  Hesse,  for  the  purpose  aforesaid." 

6.  Exhibited  the  schedule,  or  paper  (A). 

7.  «  That  on  the  12th  of  October,  1830,  Kelly 
did,  on  the  part  and  behalf  of  Mrs.  Lytton,  inform 
O.  Hesse  that  in  consideration  of  the  intended 
presentation  of  you  to  the  rectory  of  Knebworth, 
you  would  be  required  to  lease  to,  or  exchange 
with,  Mrs.  Lytton,  certain  parts  of  the  glebe  con- 
venient for  her  occupation ;  and  of  which  portion 
of  the  glebe,  the  Cow-pasture  meadow  is  part. 
That  O.  Hesse  did  in  reply  to  Kelly,  and  for  you 
and  in  your  name  and  on  your  part  and  behalf 
and  in  consideration  of  the  intended  presentation 
of  you  to  the  rectory  of  Knebworth,  undertake 
and  agree  that  you  would  grant  a  lease  to  Mrs. 
Lytton  of  such  parts  of  the  glebe  as  she  might 
require,  or  exchange  the  same  with  her." 

8.  <<  That  the  conditions  of  the  presentation  were 
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communicated  to,  and  a  copy  of  the  schedule  was       1831. 

perused  by,  you,  J.  Hesse,  prior  to  October  l6th."  mich.  Temm. 

9.  "That  on  or  about  the  l6th  of  October,  ^^b Se«ioi». 
1830,  and  previous  to  the  signing  and  execution  Wruh  amb 
of  the  presentation,  O.  Hesse,  for  you   and  in  ^^^"^ 
your  name,  and  on  your  behalf,  and  by  and  with  ^"^  ^^*' 
your  privity  and  consent,  did  contract  and  agree 

with  Lake,  then  acting  in  the  name  and  on 
the  part  and  behalf  of  Mrs.  Bulwer  Lytton,  that 
you  would,  in  consideration  of  being  presented  by 
her  to  the  said  rectory,  demise  for  ninety-nine 
years,  if  you  should  so  long  live  and  continue 
rector  of  the  said  rectory,  to  Mrs.  Lytton,  her 
executors,  &c.  &c«,  all  tithes,  both  great  and 
small,  within  the  said  rectory,  in  consideration  of 
an  annual  rent,  to  be  computed  according  to  the 
rate  contained  in  the  schedule,  and  in  part  of 
such  rent  accept  the  annual  rent  of  26/.  in  full  of 
the  tithe  of  the  lands  in  the  schedule  named  as 
being  protected  by  such  payment  in  the  way  of 
modus." 

1 0.  "That  with  your  consent  O.  Hesse  procured 
a  form  of  presentation,  and  attended  at  the  exe- 
cution thereof  on  the  l6th  of  October." 

11.  Exhibited  a  copy  of  the  presentation. 

12.  *'  That  at  the  time  of  the  execution,  O.  Hesse, 
by  and  with  your  authority  and  in  your  behalf, 
declared  to  Mrs.  Lytton,  and  for  you  undertook, 
that  you  would  grant  to  her,  her  executors,  &c., 
a  lease  of  the  tenor  agreed  upon  on  your  behalf 
with  Lake;  and  that  O.  Hesse,,  on  the  same  oc- 
casion, being  asked  by  Kelly  for  the  schedule,  re- 
plied, that  he  had  it  not  with  him,  but  that  it 
should  be  shortly  returned." 

13.  "  That  O.  Hesse,  under  your  authority,  pro- 
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cured  the  mandate  of  induction  ;  and  that  on  the 
2Sd  of  October  vou  were  inducted." 

14.  Exhibited  copies  of  the  mandate  and  cer- 
tificate of  induction. 

15.  "  That  on  the  25  th  of  October,  you,  O.  Hesse, 
G.  6.  Hesse,  and  Kelly,  being  at  the  parsonage, 
O.  Hesse,  in  your  presence,  and  with  your  cour 
sent,  delivered  the  keys  of  the  house  to  KeDy,  and 
pointed  out  the  improvements  he  should  make.'' 

16.  "That  on  the25th  of  October,  you,  O.  Hesse, 
Mrs.  Lytton  and  Kelly,  being  together,  O.  Hesse, 
in  your  hearing,  and  with  your  authority,  pro- 
posed to  arrange  with  Kelly  as  to  a  lease  of  glebe 
to  Mrs.  Lytton,  and  letting  the  rest ;  that  he  said, 
he  had  arranged  with  a  tenant  as  to  the  parts 
Mrs.  Lytton  did  not  require,  and  recommended 
O.  Hesse  to  settle  with  Lake,  as  to  the  leases  of 
the  glebe  and  tithes;  that  in  your  hearing  O.  Hesse 
replied,  "  that  you  must  not  be  too  precipitate  in 
granting  a  lease  of  the  tithes,  but  that  in  the  mean 
time  every  thing  should  be  done  to  Mrs.  Lytton's 
satisfaction.*' 

17.  "  That  on  the  25th  of  October,  you,  accom- 
panied by  O.  Hesse  (in  part  performance  of  the 
agreement  in  consideration  whereof  you  were 
presented)  went  to  two  cottages  belonging  to 
the  glebe,  and  gave  notice  to  the  tenants  imme- 
diately to  quit,  and  give  the  keys  to  Kelly,  as  the 
agent  to  Mrs.  Lytton,  who  was  then  present; 
that  from  thence  you  went  to  the  cow-pasture 
meadow,  when,  in  your  hearing,  O.  Hesse  said  to 
Kelly,  "this  is  the  field  Mrs.  Lytton  wants:" 
that  you,  fearing  such  simoniacal  agreement  should 
be  overheard,  pointed  to  the  cottages  and  to 
O.  Hesse,  and  said  "  Hush,  governor,"  and  Kelly 
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then^  on  behalf  of  Mrs.  Lytton,  in  your  hearing, 
said,  '*  the  cow-pasture  was  a  part  of  the  glebe  of 
which  Mrs.  Lytton  required  a  lease." 

1 8.  ^*  That  with  your  consent,  and  in  anticipation 
of  the  lease,  Kelly,  on  the  28th  of  October,  took 
possession  of  the  said  pasture  and  underlet  it/' 

19.  "  That  on  the  27th  of  October,  O.  Hesse, 
acting  for  you,  addressed  Kelly,  at  Lake's 
chambers,  thus,  **  I  know  what  you  are  come 
about,  it  is  the  lease,"  and  that  O.  Hesse 
then,  by  your  authority,  gave  Lake  verbal 
instructions  to  draw  a  lease  of  the  Knebworth 
tithes  to  Mrs.  Lytton,  her  executors,  &c." 

20.  "  That  since  the  agreements  for  such  lease, 
woods  of  Mrs.  Lytton  liable  to  tithe,  but  hereto- 
fore claimed  to  be  exempt,  have  been  cut,  and  no 
tithe  demanded  nor  received." 

21.  "That  in  the  premises  O.  Hesse  has  acted 
as  your  agent,  and  under  your  authority." 

22.  "That  by  reason  of  the  premises  you  have 
corruptly  and  simoniacally  procured  or  accepted 
the  rectory  of  Knebworth,  and  that  the  same 
hath,  with  your  privity  and  consent,  been  cor- 
ruptly  and  simoniacally  procured  or  obtained  for 
you  and  accepted  by  you,  and  that  you  have  been 
corruptly  and  simoniacally  presented  to  the  said 
rectory,  and  that  you  ought  to  be  canonically 
corrected  and  punished  according  to  the  exigency 
of  the  law.*'  And  the  articles  concluded  by  pray- 
ing that  the  Defendant  should  be  so  punished  and 
corrected. 


1831. 

Mich.  Tkeic» 
4tb  Setflon. 


WhI8H  akd 

WoOLLAT* 

V. 

Hxsu,  CML 


An  allegation,  on  the  part  of  the  Defendant,  DefensiYe  ao*> 
first,    generally    denied    and    contradicted    the  ^"**"* 
charges ;  and  then  pleaded  : — That  on  the  12th  of 
October,  1830,  Kelly  called  upon  O.  Hesse,  who 
generally  resided  in  Somersetshire,  but  was  then 
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Mich.  Tvem, 
4Ui  SetMon. 

Whuh  avo 
woollatt 


1831.  iti  London,  at  the  chambers  of  his  son,  G.  B« 
Hesse,  a  conveyancer  residing  in  the  Temple. 
That  Kelly  then,  in  the  presence  of  G.  B.  Hesse, 
delivered  to  O.  Hesse,  a  sealed  letter  from  Mrs. 
Lytton,  dated  the  9th  October,  1830,  and  ad* 
Hssu,  cierL  Jresscd  to.  O.  Hesse,  and  inclosing  an  unsealed 
letter  from  Mrs.  Lytton,  to  Mrs.  Hesse,  the  wife 
of  O.  Hesse.  These  letters  related  to  the  pre* 
sentation.  That  O.  Hesse  having  perused  both 
letters,  expressed  himself  in  terms  of  acknow- 
ledgment and  obligation  to  Mrs.  Lytton  for  the 
preferment  she  proposed  to  bestow  on  his  son : 
that  during  this  interview,  Kelly  stated  that  he 
had,  as  near  as  he  was  able,  ascertained  the  value 
of  the  living,  and  then  delivered  to^O.  Hesse  a 
paper,  which  Kelly  declared  contained  the  quan- 
tity and  description  of  titheable  lands  in  the  parish, 
and  the  annual  value  of  the  entire  tithes.  That 
upon  the  paper  being  so  delivered  to  O.  Hesse, 
he,  in  a  slight  and  cursory  manner,  glanced  over 
the  same  ;  that  the  paper  was  left  by  Kelly  volun- 
tarily, and  of  his  own  accord,  in  the  possession  of 
O.  Hesse,  and  not  at  his  request.  That  the 
paper  remained  in  the  possession  of  O.  Hesse,  un- 
til the  forenoon  of  the  l6th  of  October,  when  in 
pursuance  of  the  directions  of  Mrs.  Lytton,  he 
delivered  it  to  Lake,  her  solicitor.  That  du* 
ring  the  time  the  paper  remained  in  the  possession 
of  O.  Hesse,  he  did  not  peruse  the  same,  nor 
transcribe,  nor  make,  nor  cause  to  be  transcribed 
or  made,  a  copy  of  the  same,  nor  transmit,  or 
cause  to  be  transmitted,  either  the  original  paper, 
or  a  copy  thereof;  nor  in  any  manner  communi- 
cate, or  cause  to  be  communicated,  the  contents 
or  substance  thereof,  to  the  Rev.  J.  L.  Hesse  ;  and 
that  until  the  articles  given  in  this  cause  were 
perused  by  the  Rev.  J.  L.  Hesse,  he  never  saw 
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the  original  exhibit  marked  A,  nor  any  copy  or  ^83 J- 
transcript  thereof:  that  during  the  aforesaid  inter-  Mich.  teem, 
view,  and  at  a  time  when  O.  Hesse  was  reading  to  *^*>J«««»- 
himself  a  part  of  one  of  the  letters,  Kelly  observed,  Whmb  a^ 
"  there  are  moduses  to  which  the  living  is  subject,  ^^^ 
of  course  Mrs.  Lytton  gives  the  living  subject  to  ^"^  ^^'^' 
them  ; "  and  added,  '<  she  has  had  a  great  deal  of 
trouble  about  them  ;'*  that  O.  Hesse,  (who  at  that 
time  knew  nothing  of  the  said  modus  or  moduses, 
and  was  then  engaged  in  reading  one  of  the 
letters,)  did  not  in  any  manner  reply  thereto,  or 
make  any  observation  thereon ;  but  the  same  was 
heard  by  G.  Hesse,  who  remarked,  'that  he  was  sure 
his  brother  would  not  be  disposed  to  give  Mrs. 
Lytton  any  trouble  or  vexation/  That  O.  Hesse, 
upon  being  informed  by  Kelly  that  Mrs.  Lytton 
would  be  in  town  at  twelve  o'clock  on  the  14th 
of  October,  requested  Kelly  to  present  his  com- 
pliments,  and  inform  her  that  he  would  at  that 
time  call  upon  her :  that  Kelly  thereupon  took  his 
leave  having  on  that  occasion  been  not  more  than 
ten  minutes  with  O.  Hesse  and  G.  Hesse.  That  this 
interview  on  the  12th  of  October,  was  the  only  in- 
terview  O.  Hesse  had  with  Kelly  on  the  subject 
of  the  presentation  ;  and  that  upon  that  occasion 
no  stipulation  was  made,  or  even  suggested,  either 
by  Kelly  or  O.  Hesse,  nor  any  undertaking  or 
agreement  entered  upon,  engaged  for,  or  con- 
templated  by  O.  Hesse,  for  leasing  to  or*  ex- 
changing with  Mrs.  Lytton,  any  piece  of  land  ; 
and  that  no  allusion  was  made  to  such  a  lease  or 
exchange ;  and  that  nothing  passed  between  Kelly 
and  O.  Hesse,  either  directly  or  indirectly,  in  re- 
ference to  such  a  matter;  and  that  neither  O. 
nor  G.  Hesse,  who  was  present  during  the  whole 
of  the  interview,  was  at  the  time,  or  upon  the 
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occasion  aforesaid,  informed  of,  or  acquainted 
with  the  failure  of  Mrs.  Lytton  to  establish  the 
modus  or  moduses.  That  Mrs.  Lytton  had  not 
at  any  time  consulted  O.  Hesse  upon  any  dispute 
or  litigation  between  her  and  the  Rev.  Mr.  Price. 
That  until  the  articles  in  this  cause  were  given  in, 
O.  Hesse  had  not  received  and  was  not  in  pos- 
session of  any  information  that  a  decree  or 
order  touching  the  said  moduses  had  been  made. 
That  no  conversation  other  than  what  is  hereinbe- 
fore set  forth,  passed  on  the  said  occasion  between 
O.  Hesse  and  Kelly  in  reference  to  the  living,  or 
the  presentation  thereto,  or  the  tithes  thereof,  or 
the  modus  or  moduses  alleged  to  belong  to  the 
rectory. 

3.  Exhibited  the  letters  A  and  B.  (a) 

{a)  The  letters  were  in  the  terms  following : — 

(A) "  MY  DEAR  SIR, 

"  I  have  inclosed  you  a  letter^  open,  to  my  esteemed  friend^ 
Iklrs.  Hesse,  which  I  hope  you  will  approve.  This  letter  I 
should  have  sent  a  few  days  ago,  but  have  been  every  day  ex^ 
pecting  to  come  to  town ;  but  finding  that  impracticable  before 
the  time  you  think  of  leaving,  I  will  no  longer  defer  making  the 
communication  expressed  in  Mrs*  Hesse's  letter,  in  writing* 
Any  particulars  you  may  wish  to  know^  relative  to  it,  the  bearer, 
my  steward,  can  inform  you. 

"Oct.  9th,  1830."         , 

(B) — ''  MY  DEAR  MRS.  HESSE, 

"  That  I  have  ever  been  grateful  for  the  sentiments  of  kind- 
ness and  affection  I  have  experienced  from  you,  and  that  I  have 
ever  been  desirous  of  an  opportunity  of  shewing  how  sensibly  I 
have  felt  the  same,  I  am  rejoiced  I  have  now  a  proof  in  my  power  to 
give,  and  which  I  hope  you  will  consider  as  a  testimony  of  the 
respect  I  have  long  entertained  for  your  character,  while  at  the 
same  time,  I  trust  I  shall  be  gratifying  myself  by  the  acquis!* 
tion  of  having,  as  a  near  neighbour,  a  friend  I  so  truly  regard. 
Mr.  Price,  the  rector  of  Knebworth,  is  lately  dead,  by  which 
circumstance  the  presentation  of  that  living  devolves  on  me. 
Need  I  say,  after  this,  how  happy  it  will  make  me  if  it  should 
meet  your  views  and  wishes  respecting  your  son,  Mr,  Jamer* 
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4.  That  on  the  l6th  of  October,  when  O.  Hesse,  1831. 
by  Mrs.  Lytton's  direction,  delivered  to  Lake  the  mich.  Temi, 
paper  left  by  Kelly,  Lake  said,  "  the  moduses  are,  ^  sewioo. 
I  have  no  doubt,  perfectly  good :  the  quantity  whuh  ako 
of  glebe  shews  them  to  be  so:'*  and  added,  '^«»^" 
*•  Richardson,  a  former  agent  of  Mrs.  Lytton's,  ^"•■'  ^***- 
had  persuaded  her  to  ask  a  lease  of  all  the  tithes ; 

but  this  (Lake  said)  would  bring  all  engaged 
in  such  a  lease  to  a  state  of  law  in  less  than  twelve- 
months : "  that  O.  Hesse  replied,  "  such  a  lease 
might  be  attended  with  difficulties,  that  he  had  no 
power  to  accede  to  it ;''  and  added,  **  it  must  in- 
deed be  understood  that  I  can  undertake  nothing 
of  the  sort  for  my  son,"  to  which  Lake  answered, 
"  I  told  Mrs.  Lytton  so  when  she  mentioned  what 
Richardson  had  advised." 

5.  That  on  the  14th  of  October,  O.  Hesse  had 
an  interview  with  Mrs.  Lytton,  when  she  fixed  the 
l6th  to  execute  the  presentation  :  that  after  it  was 
executed,  Kelly  said  to  O.  Hesse,  "  it  would  be  a 
convenience  to  Mrs.  Lytton  to  rent  a  field  of  the 
glebe  to  let  with  a  house  of  her  own  ;  and  also, 
that  she  wished  to  get  rid  of  two  old  women, 
tenants  of  cottages  belonging  to  the  rectory,  as 
they  were  offensive  to  her:"  that  O.  Hesse  re- 
plied, that  he  had  no  doubt  his  son  would  do  what 
he  could  to  accommodate  Mrs.  Lytton. 

6.  That  on  the  12th  of  October,  1830,  the  De- 
fendant  was  rector  of  Rowbarrow,  Somersetshire  ; 
and  was  then,  and  had  been  for  several  preceding 

Hesse^  wlioae  amiable  character  and  sincere  attention  to  the  sa- 
cred duties  of  his  profession,  will,  I  flatter  myself,  prove  a  happy 
contrast  to  the  conduct  which  both  myself  and  the  parish  have 
had  to  lament  of  the  late  Incumbent.  And  believe  me,  with 
every  good  wish  to  yourself  and  family,  my  dear  Mrs.  Hesse,"  &c. 
'''Oct.  9th,  183p." 
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1831.    .  weeks,    resident    at    Burington,  close    adjoining 

Mich.  Teem    th crc to !  that  Mfs.  Hcssc  reccived  on  the  13th, 

4th  sesnon.     ^t  Buriogton,  Mfs,  Lytton*s  letter  (B) ;  and  that 

Whish  avd    she  immediately  communicated  it  to  the  Rev.  J. 

WooLLATT     j^^  Hesse,  who  previously  thereto  had  no  know- 

HcMi,  Clerk,    ledge  whatever  respecting  the  presentation,  and 

did  not  communicate,  either  directly  or  indirectly, 

with  any  person  as  to  the  same  till  the  19th,  when, 

in  London,  he  received  the  presentation. 

7.  That  on  the  25th,  while  looking  at  the  glebe, 
the  Rev.  J.  L.  Hesse,  being  informed  by  Kelly, 
that  the  then  tenant  wished  to  continue  the  arable, 
replied,  that  he  would  consent  for  that  year  ;  and 
then  expressing  his  intention  of  holding  himself 
all  the  pasture,  requested  Kelly,  as  his  agent,  to 
make  the  most  of  it  till  the  pastures  were  shut  up 
for  hay ;  and  that  nothing  else  then  passed  in  re- 
ference to  the  same. 

8.  That  on  the  25th  of  October,  Mrs.  Lytton  in- 
formed the  Rev.  J.  L.  Hesse,  and  G.  B.  Hesse,  that 
two  of  the  rector's  cottagers  were  infamous  women, 
and  had  peijured  themselves  against  her,  and  on  that 
account  she  wished  them  dismissed :  and  on  the 
same  day  the  Rev.  J.  L.  Hesse  and  O.  Hesse, 
went  to  the  cottages,  and  finding  the  said  women 
very  old,  deaf,  and  infirm,  and  that  they  had 
been  tenants  of  the  cottages  for  many  years, 
wished  to  impress  upon  Kelly,  (who  was  with 
them,)  the  injustice  of  turning  them  out;  that 
while  O.  Hesse  was  speaking  on  the  subject  in  an 
elevated  voice,  the  Rev.  J.  L.  Hesse  said  "  hush, 
governor : "  and  in  reference  to  the  continued  so- 
licitations of  Kelly,  added,  "  I  have  a  conscience:" 
and  that,  save  that  the  Rev.  J.  L.  Hesse  informed 
the  women  that  he  should  want  the  cottages  for 
his  own  occupation,  while    the  parsonage  was 
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under  repair,  he  did  not  then,  nor  at  any  other 
time,  give  them  notice  to  quit ;  that  without  his 
knowledge  and  contrary  to  his  intention,  they 
were  in  liis  absence  turned  out. 

9*  That  on  the  27th,  Lake,  at  his  chambers, 
having  informed  O.  Hesse,  *^  that  Kelly  had  come 
to  ask  for  a  lease  of  the  tithes  for  Mrs.  Lytton, " 
O.  Hesse,  greatly  surprised,  exclaimed,  '^  a  lease 
of  the  tithes ! "  that  Kelly  then  entered  the  room, 
and  upon  his  expressing  Mrs.  Lytton's  great 
anxiety  to  have  the  lease,  and  that  to  keep  her  in 
good  humour,  a  lease  should,  subject  to  future 
consideration,  be  drawn  out,  O.  Hesse,  for  the 
purpose  of  preventing  any  untimely  disagreement 
with  her,  finally  acquiesced  that  a  draft  should  be 
prepared,  and  stated,  "  That  every  thing  that  was 
for  the  comfort  and  convenience  of  Mrs.  Lytton 
that  was  proper  would  be  done,  but  that  was  all 
he  could  do  or  sav :  **  that  no  further  or  other 
communication  or  interview  passed  in  which  O. 
Hesse  was  a  party  in  respect  to  the  lease  until  the 
4th  of  November,  when  Lake  forwarded  to  him 
the  draft,  which  the  Rev.  J.  L.  Hesse  refused  to 
execute.  That  at  no  time  either  before  or  after 
the  execution  of  the  presentation,  was  O*  Hesse 
authorized  bv  the  Rev.  J.  L.  Hesse  to  act  as  his 
agent. 

10.  Beaded  payment  of  rent  on  15th  of  May, 
1831,  to  the  Rev.  J.  L.  Hesse  for  all  the  pasture 
glebe ;  his  acts  of  ownership  therein,  and  payment 
by  him  of  poor  rate  for  the  same. 

11.  Exhibited  a  statement  of  rent  signed  on  the 
part  of  the  tenant  by  his  son,  and  a  receipt  for 
poor  rates. 

12.  Trespass  on  the  1st  of  June,  1831,  by  Kelly 
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1831'.  as  Mrs.  Lytton's  agent,  in  tlie  cow-pasture  ;  ac- 
tion, and  service  of  notice. 

IS.  That  the  Rev.  J.  L.  Hesse's  first  communi- 
cation with  Mrs.  Lytton,  or  any  person  on  her  be- 
half, was  at  Knebworth  on  the  23d  of  October ; 
Hon,  oerk.  and  that  he  had  no  interview  with  her  or  Kelly, 
unless  in  the  presence  of  O.  Hesse,  and  G.  B. 
Hesse,  who  heard  every  conversation  that  passed. 

14.  That  the  suit  was  the  suit  of  Mrs.  Lytton, 
and  not  of  the  churchwardens,  her  tenants. 


Bxceptive  Alle- 
gation. 


Itth  Interrogs- 
tory. 


Contradiction. 


Upon  the  publication  of  the  evidence  on  these 
pleas,  an  allegation  exceptive  to  the  testimony  of 
O.  Hesse,  was  given  in  by  the  promoters ;  it 
pleaded  in  exception  to  his  answers  on  the  12th, 
21st,  30th,  22d,  23d,  24th  interrogatories;  to  his 
deposition  on  the  9th  article  and  19th  and  20tb 
interrogatories. 

"  I  swear,  that  I  did  not  previous  to,  nor  at 
the  time  of  my  son's  induction  to  Knebworth,  de- 
clare that  it  was  my  intention  to  reside  with  my 
wife  at  Knebworth  rectory :  I  did  not  point  out 
the  alterations  I  intended  to  make  or  cause  to  be 
made  in  the  rectory  house  and  grounds :  I  pointed 
out  such  alterations  as  I  thought  it  required.'' 

"  That  on  the  25th  of  October,  O.  Hesse  in- 
formed  Briggs  at  Knebworth,  that  he  (O.  Hesse) 
intended  to  alter  the  rectory  house  by  changing 
the  back  into  a  front,  asked  Briggs'  advice  as  to 
laying  a  ploughed  field  at  the  back  of  the  rectory 
down  in  grass,  the  probable  expence  thereof,  and 
as  to  the  proper  season  ;  and  said,  it  was  bis  in- 
tention to  remove  a  hedge  which  divided  the  field 
from  the  garden." 
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**  I  did,  on  the  25th  of  October,  say  to  the  in* 
terrogate,  Thompson,  that  he  held  more  offices 
than  he  ought ;  and  that  it  was  incompatible  to 
hold  the  offices  of  churchwarden,  parish  clerk,  and 
constable ;  but  I  did  not  make  use  of  such  terms 
as  *  Aye,  I  shall  have  all  these  things  altered ;  I 
will  have  no  person  holding  more  offices  than  one, 
and  I  must  have  this  set  right  in  vestry  : '  I  used 
no  words  to  that  effect." 

"  That  on  the  25th,  [in  the  presence  of  the 
Rev.  J.  Hesse,  Kelly,  and  Briggs,]  O.  Hesse  said 
to  Thompson,  '  It  is  very  improper  to  have  you 
holding  so  many  offices:  I  shall  have  all  these 
things  corrected :  no  person  shall  hold  more 
offices  than  one  in  this  parish,  and  I  shall  speak 
to  the  Bishop's  secretary  on  the  subject.*  *' 

"  I  did  not  at  any  .time  authorize  Kelly  to  make 
a  new  road  across  Knebworth  Park  to  the  church  ; 
and  I  certainly  did  not  say  to  Kelly,  *  Let  it  be 
done  by  all  means,  and  say  nothing  about  it,  it  will 
be  an  acquisition  to  the  church  :  *  I  said  nothing 
to  Kelly  to  that  effect.  On  the  day  on  which 
I  went  with  Kelly  to  see  the  intended  new  church- 
path  my  sons  were  within  three  or  four  yards  of 
us ;  but  I  did  not  give  directions  to  have  that 
path  made,  for  I  referred  Kelly  to  my  son  James, 
and  turned  round  to  my  son  to  answer  for  him- 
self." 

"  That  immediately  after  O.  Hesse  had  ad- 
dressed himself  to  Thompson,  as  in  the  next  pre- 
ceding article,  he,  O-  Hesse,  the  Rev.  J.  L.  Hesse, 
Kelly,  Thompson,  and  Briggs,  were  walking  to- 
wards  the  rectory ;  Kelly  said  to  Rev.  J.  Hesse, 
*  Now,  as  Briggs  is  here,  who  is  to  make  the  new 
road  to  the  church,  we  will  point  it  out,  and  hear 
your  opinion  of  it;*  to  which  Rev.  J.  L.  Hesae 
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made  no  reply,  but  went  on  to  the  rectory.  That 
O.  Hesse  then  said  to  Kelly,  '  Let  us  go  and  look 
at  it';  and  that  while  looking  at  it,  O.  Hesse 
said,  *  Let  it  be  done  by  all  means,  and  say  nothing 
about  it ;  it  will  be  much  better  for  the  church  :  * 
that  G.  B.  Hesse  was  not  present  nor  in  sight  on 
these  occasions/* 

**  I  did,  in  October,  after  my  son's  induction, 
apply  to  the  former  rector's  son  upon  the  subject 
of  dilapidations :  my  son,  who  was  leaving  town, 
asked  me  to  write  a  note.  I  have  no  recollection 
of  the  name  of  Jackson,  nor  that  I  applied  to  any 
such  person  on  the  subject  of  the  furniture  and 
fixtures  belonging  to  the  former  rector.  A  Mr. 
Jackson  may  have  written  me  a  letter  and  I  may 
have  returned  him  an  answer,  but  I  have  no  recol- 
lection of  the  circumstance,  or  of  having  refused 
to  correspond  with  any  such  person  on  the  ground 
that  there  was  no  legal  personal  representative  of 
the  late  rector."  "  I  did  not  apply  to  Kelly,  but 
in  October,  or  thereabouts,  Kelly  wrote  to  me,  to 
inform  me  that  some  person  had  been  to  the  rec- 
tory about  the  fixtures  and  that  he  had  refused  to 
part  with  the  keys,  and  I  answered  that  he  had 
done  very  right :  I  forget  the  terms  of  the  notes, 
but  I  gave  no  order  in  the  matter :  I  have  no  re- 
collection of  having  made  any  complaint  that  my 
hands  were  tied,  and  that  I  could  not  proceed  in 
adjusting  the  amount  due  to  my  son,  because  I 
could  not  obtain  an  answer  from  Mr.  Price." 

Pleaded  and  exhibited  two  letters  (1.  and  2.)  (a). 

(a)  No.  1. 

"  Mr.  Hesse's  compliments  to  Mr.  Kelly^  begs  to  acquaint  him 
that  he  has  searched  the  office  in  Doctors'  Commons,  where  as 

yet  Mr.  Price's  will  has  not  been  brought This  prevents 

Mr.  H.  doing  any  thing  about  the  dilapidations,  though  he  has 
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'^  I  did  not  authorize  Kelly  to  purchase  a  stack 
of  hay  standing  on  the  rectory  premises  for  the 
use  of  my  son,  the  producent,  nor  for  my  own 
use :  I  never  authorized  him  to  do  any  thing  of 
the  kind.  Mr.  Sherrington  wrote  to  me  to  say, 
that  Kelly  had  told  him  I  should  want  the  hay : 
ray  answer  was,  that  I  had  supposed  I  should  pay  ^^^^  i"tenrog*. 
my  son  a  visit  at  Knebworth  and  that  I  might 
want  the  hay,  but  things  had  so  turned  out  that  I 
did  not  want  it, — that  I  had  never  given  Kelly 
any  authority  on  the  subject,  but  if  there  was  any 
misunderstanding  about  it,  I  would  give  Sherring- 
ton 2L  sooner  than  he  should  lose  through  it :  I 

consulted  Mr.  Harrison,  the  surveyor,  ....  who  will  be  in 
readiness  to  come  the  moment  Mr.  H.  can  find  out  from  the 
Commons  the  representative  of  Mr.  Price.     Mr.  H.  begs  Mr.  K, 
to  make  his  best  compliments  to  Mrs.  B.  Lytton. 
5,  Fig  Tree  Court,  Temple,  29th  Oct.  1830." 


<i 


tt 


No.  2, 


Mr.  Hes^  presents  his  compliments  to  Mr.  Kelly,  returns 
his  thanks  for  Mr.  Jackson's  letter,  but  according  to  what  he 
understands,  few  if  any  of  the  articles  mentioned  are  fixtures 
which  Mr.  Price  can  sell  or  take  away  from  the  rectory ;  but 
Mr.  K.  will  be  surprised  to  hear,  that  after  writing  to  Mr.  P. 
upon  the  subject  of  the  dilapidations,  and  waiting  a  fortnight, 
Mr.  P.  has  not  condescended  to  give  any  answer,  nor  has  he 
proved  a  will  or  taken  out  administration,  which  entirely  ties  up 
Mr.  H.*s  hands.  Mr.  H.  has  therefore  written  to  Mr.  Jackson, 
that  whenever  a  personal  representative  appears,  he  will  be  ready 
to  enter  into  the  question  mentioned  in  Mr.  J.'s  letter,  as  well 
as  any  other,  so  as  to  come  to  an  amicable  and  final  arrangement, 
but  that  nothing  must  be  removed  from  the  premises.  Mr.  H. 
will  therefore  be  obliged  to  Mr.  K.  not  to  give  the  key  of  the 
house  to  any  one.  Mr.  H.  b^  Mr.  K.  to  present  his  respectful 
compliments  to  Mrs.  B.  Lytton,  and  tell  her  how  ill  Mr.  P.  is 
behaving.  I  am  not  sure  if  there  are  not  some  potatoes  in  the 
rectory  garden :  if  there  are,  may  I  beg  the  fiivour  of  you  to 
give  them  to  the  most  deserving  of  the  poor  who  will  dig  them 
up :  it  would  be  a  pity  to  let  them  be  wasted.  L.  H. 
"  Temple,  11th  November." 

Y  y  2 
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told  him  he  might  sell  the  hay  or  do  what  he  liked 
with  it.  I  never  desired  to  know  what  quantitj 
of  hay  there  was,  that  I  recollect ;  but  what  I 
said  was  in  writing,  and  it  may  be  produced  to 
shew  what  I  did  say.  I  do  not  remember  the  date 
of  my  letter  to  Sherrington,  and  I  have  no  recol- 
lection of  having  said  in  it,  that  as  there  was  no 
personal  representative  of  the  late  rector  of  Kneb- 
worth,  the  hay  could  not  be  legally  sold,  but  I  may 
have  said  so."  * 

The  above  answer  was  contradicted  at  length 
and  with  minuteness,  detailing  interviews,  con- 
versations, and  negotiations  at  Knebworth  on  the 
23rd  of  October,  between  O.  Hesse,  Kelly,  and 
Sherrington,  in  respect  to  the  stack  of  hay,  and  ex- 
hibited two  letters  (3.  and  4.)  (a). 

*'  I  looked  upon  the  preparation  of  the  lease  as 
a  measure  merely  to  pacify  Mrs.  Lytton  at  the 


(a)  No.  3. 

"  Mr.  Hesse  has  received  Mr.  Sherrington's  letter,  and  b^s  to 
say  that  things  have  turned  out  so  as  to  make  it  unlikely  he  will 
want  the  hay ;  if  therefore  he  can  sell  it  to  any  body  else,  Mr. 
H.  will  be  much  obliged  to  him.  Mr.  H.  does  not  know  from 
Mr.  Sherrington's  letter  the  quantity  of  hay,  or  how  it  is  reck- 
oned. 

"  Temple,  12th  January,  laSl." 


From  Mr.  He««e 
to  Sherrington. 


No.  4.  "  5,  Fig  Tree  Court,  22d  January,  1831. 

'^  Mr.  Hesse  is  very  sorry  for  any  misunderstanding  about  the 
hay,  but  he  never  authorized  Mr.  Kelly  to  give  28/.  or  any  other 
sum  for  it,  and  when  he  came  to  understand  that  there  \i*as  no 
representative  of  Mr.  Price,  and  that  therefore  no  person  could 
sell  the  hay,  he  gave  up  the  idea  of  purchasing  it ;  and  lifr. 
Hesse  will  not  authorize  Mr.  Sherrington  to  sell  it  on  his  ac- 
count, as  it  never  was  his,  and  Mr.  Sherrington  himself  has  no 
title  to  it,  nor  the  auctioneer  to  sell  it :  rather  than  give  Mr. 
Sherrington  any  trouble  unnecessarily  about  it,  Mr.  H.  will  girc 
him  2/.,  as  there  has  been  a  misunderstanding  about  it,  but  he 
cannot  admit  that  he  ever  purchased  the  hay." 
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tiiue^  and  not  as  a  measure  which  was  ever  to  be       1831. 
carried  into  effect/*     '*  When  1  informed  my  son,    MiciTrrTM 
who  was  with  me  at  Burrington,  of  the  draft  lease,     **^  Sewion. 
he  refused  to  execute  it :  he  said  he  would  never    whwh  and 
put  his  hand  to  it,  nor  to  any  thing/*  v\wla« 

*'  I  do  not  imagine  that  Mr.  Lake  expected  that    "'"•^'  ^^*' 
such  a  lease  would  be  executed :  from  what  passed  interwgatori«V 
between  him  and  me,  I  do  not  believe  that  he  ex- 
pected   that  such  a   lease  would   be  executed.*' 
*'  This  skeleton  of  a  lease  was  first  submitted  to 
the  producent  for  his  approval  on  or  about  the 
26th  of  November,  and  he  refused  at  once,  the 
moment  he  had  read  it,  to  put  his  hand  to  any 
thing    of  the  kind :   and  soon  after  (perhaps  a 
week)  I  wrote  to  Lake,  to  tell  him  that  my  son 
would  not  put  hi3  hand  to  the  lease/*     "  I  am 
not  sure  that  I  went  on  to  say,  that  it  could  not 
be  expected  .that  my  son  should  stir  in  the  busi- 
ness.    If  I  did  say  so,  1  meant  that  he  could  not 
be  expected  to  execute  the  lease,  for  it  was  in  the 
same  letter  (and  the  letter,  if  produced,  will  speak 
for  itself,)  in  which  I  communicated  to  Lake  my 
son's  refusal  to  execute  the  lease.** 

That  O.  llesse  never  wrote  to  or  informed  ContrmdicUoiu 
Lake  that  the  producent  had  refused  to  sign  a 
lease  of  the  purport  or  effect  of  the  draft  lease : 
and  recited  a  letter  from  Lake  to  O.  Hesse,  and 
exhibited  two  letters  (Nos.  5.  and  6.)  from  O* 
Hesse  to  Lake  (a). 

(fl)  No.  5. 
'<  DEAR  SIR;  "  Burrington^  4th  Dec.  1830.     '  O.  Heise  to 

QAfter  acknowledging  the  receipt  of  his  letter  of  the  24th  ult.  ^^^ 
and  stating  he  was  sure  his  son  would  do  any  thing  for  Mrs. 
Lytton*s  "  convenience  or  comfort^  that  was  not  against  his  own 
character  and  against  propriety ;"']  **  my  son  has  taken  most 
precise  and  strong  oaths,  which  sit  heavy  upon  him,  and  make 
him  so  cautious  of  moving  that  1  fear  he  will  not  be  prevailed 
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Lushington  and  Haggard  in  opposition  to  the 
exceptive  allegation. 

The  question  is,  whether  the  exceptions  are 

upon  to  put  his  hand  to  any  thing :  he  has  been  cautioned,  has 
taken  advice,  and  will  take  much  more  upon  the  subject.  I 
have  well  considered  the  subject,  and  I  am  quite  satisfied  that  in 
no  case  would  it  be  proper  to  execute  the  deed  you  have  sub- 
mitted. ....  Nothing  must  be  done  that  would  bear  the  sem- 
blance or  colour  of  shift  and  contrivance,  as  the  law  expresses  it, 
to  make  it  of  advantage  to  the  patron.  Though  the  penalty  is 
more  fatal  to  the  one  party,  it  is  equally  bearing  upon  both.  .  .  . 
I  am  perfectly  aware  of  all  that  has  passed,  and  it  makes  the 
matter  more  difficult,  with  the  best  intentions  in  the  world,  but 
precipitancy  is  what  on  all  sides  must  be  prevented.  My  son 
has  neither  seen  your  letter  nor  the  deed,  nor  has  he  seen  or 
known,  nor  will  he  ever,  as  I  thoroughly  believe,  hear  of  the 
contents  of  this  letter  to  you. 

*'  When  I  last  saw  you  and  Mr*  Kelly,  it  was  promised  that 
the  terriers  should  be  sent.  I  believe  that  they  belong  to  the 
incumbent,  and  as  my  son  cannot  stir  without  the  knowledge 
they  contain,  I  shall  be  greatly  obliged  to  you  for  them* 

*'  Dear  Sir,  yours  very  feithfiilly, 

"  L.  He88B." 

In  a  postscript  he  referred  to  certain  reports  (then  current  io 
the  neighbourhood  of  Burrington)  that  though  his  son  had  got 
Knebworth,  it  was  only  nominal,  and  added,  "  these  rumours  so 
much  alarm  my  son  and  all  his  family,  that  it  canx^ot  be  expect- 
ed he  will  stir  in  the  business." 

''  DEAR  SIR,  ''  December  8. 

^*  I  cannot  help  expressing  great  surprise  at  the  contents  of 
your  letter  of  the  4th  instant,  after  every  thing  having  been  set- 
tled and  agreed  upon  relative  to  the  lease  of  the  tithes,  except 
the  amount  of  rent,  which  I  understood  you  were  to  have  ascer- 
tained ere  this  with  Kelly's  assistance :  I  therefore  request  the 
return  of  the  draft  lease,  with  your  observations  thereon.  The 
rumours  alluded  to  in  your  letter  are  in  my  opinion  to  be  altogC' 
ther  disregarded." 

No.  6. 
<'  DEAR  SIR,  ^*  Burrington,  12  Dec.  1830. 

**  I  beg  to  say,  in  answer  to  your  letter  of  the  8th,  that  the 
second  time  I  saw  you,  when  I  produced  the  book  with  one  ti 
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pertinent  to  the  issue.  We  fully  admit  the  im-  1831. 
portance  of  the  witness  excepted  to ;  but  almost 
the  whole  of  this  allegation  has  not  the  slightest 
reference  to  the  issue  which  the  Court  is  about  to 
try.  We  deny  that  the  matter  is  even  collateral, 
because,  were  it  collateral,  that  would  be  to  ad-  i^"»  ^^* 
niit,  in  some  degree,  that  it  was  connected  with 
the  cause.  The  principles  on  which  exceptive  al- 
legations are  usually  admitted  are  well  known  - 
1  stg^lhe  alleged  contradiction  must  import  wilful 
and  corrupt  perjury.  Sdly.  The  matters  alleged 
must  be  such  as  neither  have  been  nor  could  have 
been  pleaded  before.  Sdly.  They  must  be  im- 
portant and  have  a  bearing  on  the  issue  in  the 
cause.  The  rule  at  common  law  is  the  same  in 
this  latter  respect,  even  though  the  witness  to  con- 
tradict is  producible  at  the  time  (a).   All  these  ob- 

the  oaths  in  it,  I  told  you  no  promise  whatever  could  be  made 
by  me  for  my  son,  to  which  you  answered,  '  certainly  not,  but 
that  I  could  represent  to  him ':  and  I  wish  this  to  be  kept  in 
remembrance.  When  I  saw  you  last,  I  admit  a  lease  was 
to  be  drawn  for  consideration,  and  that  I  said  '  every  thing  that 
was  for  Mrs-.  Bulwer's  comfort  and  convenience  that  was  proper 
would  be  done.'  This  was  all  I  meant  to  do,  and  all  I  did  do, 
even  if  it  had  been  fur  myself;  but  for  another,  and  that  other 
never  having  heard  one  syllable  of  the  subject,  it  was  all  I  could 
do ;  and  be  it  remembered  that  my  son  is  not  in  leading-strings 
and  will  think  for  himself:  but  as  yet  I  have  not  made  up  my 
mind  that  the  thing  proposed  is  proper  to  be  done,  and  I  know 
one  thing  which  passed  at  our  last  meeting  which  was  a  con- 
demnation of  precipitancy  in  a  case  like  the  delicate  one  this  is. 
It  will  be  necessary  for  me  to  have  an  account  shewing  the  name 
of  each  farm  or  property  on  which  tithes  are  paid,  name  of  the 
landlord,  name  of  the  tenant,  computed  number  of  acres,  rent, 
tithes  paid  for  the  last  three  years,  before  I  can  proceed  further 
in  the  business,  with  a  proposal  of  the  sum  at  which  Mrs.  Bul- 
wer  wishes  to  have  the  rent  of  the  tithes  settled. 

"  I  am  yours  obediently, 

"  L.  Hbsse." 
(n)  Spencely  v.  De  Willott,  7  East,  108. 
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Mich.  Term  allegation.      Besides    the    contradictions  are    in 

4th  seisiun.  theniselves  trifling,  and  if  proved,  could  not  af- 

wh«h  xkd  feet  the  credit  of  the  witness. 

WoOLLAT* 
V. 

hbwb.  Clerk.       Xhc  King*s  Advocate  and  Addams  contrsl. 

The  witness  has  given  a  colouring  to  his  evi* 
dence:  the  question  is,  whether,  looking  to  his 
evidence,  this  allegation  is  pertinent  ?  The  main 
issue  is,  whether  there  was  a  corrupt  presentation 
through  the  agency  of  O.  Hesse :  whatever,  then, 
tends  to  connect  him  as  agent  is  pertinent.  He 
must  have  seen  that  the  drift  of  the  interroga- 
tories was  to  affirm  his  agency :  his  own  acts  and 
letters  are  in  contradiction  to  his  evidence.  The 
question  will  ultimately  depend  on  the  relative 
credit  of  the  witnesses  on  either  side :  if  the  con- 
tents of  the  exceptive  allegation  are  sufficient  to 
detract  from  this  witness,  the  allegation  must  be 
received.  Some  of  the  exceptions,  certainly,  are 
not  of  the  most  stringent  character;  but  much 
depends  on  the  accuracy  of  the  witness*  memory, 
and,  so  far  at  least,  the  exceptive  allegation  is  re- 
levant, because  it  shows  great  infirmity  of  memory 
on  his  part. 

Judgment. 

Sir  John  Nicholl. 
A  party  cannot      [After  Stating  the  general  history  of  the  parties, 
^^h^^X^  the  substance  of  the  articles,  and  of  the  defensive 
Tr..^:^  allegation,] 
ries  which  go  to      What  is  the  true  issue  in  the  cause  ?     The  suit 

incidental,  colla-   .     ^         .  .  .         ,  x*  •     • 

tend  matter,  and  IS  lor  simouy,  or  simoniacal  promotion :  It  is  a  cri- 
JrthTlsw^'""'  minal  suit,  to  be  strictly  proceeded  in.    The  issue 

is,  whether  the  defendant,  either  by  himself  or  by 


ARCHES  COURT  OF  CANTERBURY. 


681 


any  other  person,  made  any  contract  or  promise  to 
procure  the  presentation.     If  any  promise  were 
made  with  his  privity,  he  would  be  guilty  of  si- 
mony J  if  any  promise  were  made  without  his  pri- 
vity, he  would  be  simoniacaily  promoted.     The 
private  intention  of  the  patroness,  before  the  pre- 
sentation, to  get  this  lease  afler,  would  not,  unac- 
companied by  any  antecedent  promise,  either  by 
or  on  behalf  of  the  presentee,  affect  the  validity 
of  his  possession.     The  true  issue  is,  what  was 
done  before  the  presentation ;  for  unless  some  si- 
moniacal  promise  at  that  time  is  proved,  no  con- 
viction can  take  place  in  this  suit.     What  passed 
after  presentation,  institution,  and  induction,  may 
tend  to  shew  that  there  was  a  previous  corrupt 
bargain ;  but,  in  order  to  have  weight,  these  sub* 
sequent  facts  must  bear  that  inference  strongly. 
The  point  now  attempted  to  be  raised  is,  whether 
the  father  of  the  defendant  has  answered  truly 
such  questions  as  were  properly  put  to  him ;  for 
I  apprehend  that  if  irrelevant  questions  have  been 
put,  the  party  cannot  go  into  contradictions  to 
such  evidence,  in  order  to  discredit  this  single 
witness*     It  is  true  he  is  a  material  witness  ;  this 
however  must  be  remembered,  that  neither  the  de- 
fendant has  been  afraid  to  subject  the  father  to, 
nor  has  the  father  shrunk  from   undergoing,  a 
searching  cross-examination. 

The  9th,  10th,  and  11th  articles,  of  which  I 
will  first  dispose,  are  directed  to  prove  that  Mr. 
O.  Hesse  has  deposed  untruly,  in  stating  that  the 
lease  was  not  intended,  and  that  Mr.  Lake  did  not 
expect  it,  to  take  effect,  but  that  it  was  only  pre- 
pared in  order  to  quiet  Mrs.  Lytton.  A  statement, 
however,  to  the  effect  of  Mr.  Hesse's  evidence  had 
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appeared  in  the  defensive  allegation,  and  this  con* 
tradiction,  therefore,  if  important,  should  have 
been  made  before  publication.  Besides,  exclusive 
of  the  letters,  how  is  it  possible  to  prove  what 
were  Mr.  Hesse's  intentions,  or  what  Mr.  Lake 
expected  ?  The  letters  are  not  admissible  in  ex« 
ception  to  the  witness'  credit,  but  may  be  brought 
in  as  the  best  evidence  of  the  facts  to  which  the 
cross-examination  refers. 

The  first  eight  articles  relate  to  the  conduct  of  the 
father  after  the  presentation  and  induction,  whicb 
does  not  bear  upon  the  issue :  the  facts  too  are  per- 
fectly equivocal.  Suppose  the  father  had  admitted 
all  of  them  as  pleaded ;  they  would  not  tend  to 
show  that  a  simoniacal  contract  had  been  entered 
into  on  the  part  of  the  father,  or  on  the  part  of 
the  son.  The  interrogatories  go  to  collateral,  in- 
cidental, and  equivoc^d  matter.  The  rule  is,  that 
you  cannot  cross-examine  to  matter  not  bearing 
dn  the  issue,  and  then  contradict  it  by  other 
evidence,  in  order  to  discredit  the  witness  (a): 
nor,  if  a  witness  answers  such  irrelevant  question 
before  it  is  disallowed  or  withdrawn,  can  evidence 
aflerwards  be  admitted  to  contradict  his  testimony 
on  the  collateral  matter  (&).  ^*  In  the  appHcation 
of  this  rule  of  cross-examination  **,  says  Mr.  Phil- 
lipps,  '^  tlie  principal  thing  to  be  considered  will 
be,  whether  the  question  is  irrelevant  to  the  points 
in  issue  between  the  parties."  Thus,  "  to  inquire 
of  a  witness,  on  cross-examination,  whether  he  had 
not  attempted  to  dissuade  another  witness  from 
being  present  at  the  trials  has  been  held  to  be  so 

(a)  Spencdy  v.  De  Willott,  7  East,  108. 
(6)  Harris  v.  Tippet,  2  Camp.  638.    Rex  v.  Watson,  2  Star- 
kie's  Cases,  151,  ei  seq. 
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far  immaterial  to  the  issue,  that  if  the  witness 
answer  in  the  negative,  evidence  to  contradict  him 
would  not  be  admissible."  (a) 

It  is  a  loose  and  dangerous  practice  to  intro- 
duce masses  of  interrogatories  not  relevant  to  the 
point  at  issue.  The  Court  cannot  stop  the  prac- 
tice in  any  individual  case,  for  it  does  not  see  the 
interrogatories  till  after  the  evidence  has  been 
taken  ;  but  It  can  prevent  attempts  to  discredit  a 
witness  by  means  of  exceptive  allegations  contra- 
dieting  answers  to  such  irrelevant  questions.  If 
this  exceptive  allegation  were  admitted,  six  or 
seven  new  issues  would  be  introduced,  and  this  in 
a  criminal  suit.  I  am  bound  in  justice  to  reject 
this  allegation  ;  but  if  the  parties  desire  it,  they 
are  entitled  to  bring  in  all  the  letters  referred  to 
in  the  9th,  10th,  and  11th  articles;  the  witness 
having  in  his  evidence  referred  to  their  contents. 

Allegation  rejected. 
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The  letters  were  brought   in,  and  the  cause 
came  on  for  argument  on  the  next  session. 


ByDty. 


The  Kittys  Advocate  and  Addams  for  the  Pro- 
moters. 


It  depends  on  the  credit  of  Kelly  and  Lake  on 
the  one  side,  and  of  Obadiah  and  George  Hesse 
on  the  other,  whether  it  is  established  that 
O.  Hesse,  the  father  of  the  defendant,  agreed , 
previous  to  the  presentation,  to  accept  the  living, 
subject  to  the  modus  and  lease  of  the  tithes :  it 
therefore  is  a  question  of  credit,  and  subsequent 
acts  are  explanatory  of  the  previous  understand* 

{a)  1  Phillipps  on  Evid.  259.   Harris  v.  Tippet,  2  Camp.  637. 
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ing.  Though  we  are  not  prepared  to  say  that 
the  privity  of  the  son  is  made  out,  yet  on  proof  of 
a  simoniacal  contract,  the  Court  must  pronounce 
that  the  defendant  has  been  simoniacally  pro- 
moted, and  that  the  presentation  is  void*  The 
proceedings  in  their  present  form  are  regular; 
for  since  the  passing  of  the  SI  £liz.  c.  6,  the  cri- 
minal jurisdiction  of  the  Ecclesiastical  Court  is 
alone  preserved  by  the  statute.  Watson  (Clergy- 
man's Law,  p.  46,)  after  reciting  sec.  9  of  the 
statute,  says,  •*  therefore  the  Ecclesiastical  Court 
may  proceed  against  a  simonist,  pro  salute  animce^ 
and  deprive  him  for  that  cause,  (Smith  v.  SheU 
bourn,  Cro.  Eliz.  685,)  though  he  was  not  privy 
to  the  contract,  because  there  be  not  any  access- 
ories in  simony.'*  Baker  v.  Rogers,  Cro.  Eliz. 
789.  The  St.  1  W.  and  M.  c.  16,  speaks  of  a  person 
simoniacally  promoted,  being  convicted  of  such 
an  offence  in  an  Ecclesiastical  Court. 


Per  Curiam. 
Does  that  hold,  whether  the  incumbent  was 
privy  or  not?  As  it  is  not  contended  that  privity 
is  in  this  case  established,  what  is  the  incumbent's 
offence  ?  The  living  may  be  void,  but  there  is 
no  reason  why  the  innocent  presentee  should  be 
punished.  The  Cro>Vn,  in  order  to  present  to 
a  void  living,  requires  no  declaratory  sentence. 
How  does  it  appear  that  before  the  statute  of 
Eliz.,  the  Ecclesiastical  Court  could  proceed  cri- 
minally against  a  party  simoniace  promotus?  It 
may  not  however  be  necessary  to  determine  the 
point  of  law,  as  possibly  there  may  be  no  proof  of 
a  simoniacal  contract,  even  without  the  defend- 
ant's privity. 
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Ltishington  and  Haggard  contra,  1831. 

Mich.  Term, 

Our  abstract  proposition  is,  that  an  incumbent      By-Day. 
cannot   be  prosecuted   by  articles  by  reason  of    wm«i  ahd 
being  simoniacally  promoted.     A  proceeding  by     w«»^^" 
articles  is  a  criminal  suit :  the  sentence  prayed  is    ^***»»  ^^*- 
a  punishment  on  the  individual,  though  coincident 
with  the  protection  of  the  public  interest  by  pre- 
venting the  repetition  of  the  o£fence.     The  pro- 
ceeding is  for  "  his  soul's  health  and  the  lawful 
correction  of  his  manners ;  **  and  the  prayer  is, 
**  that  he  ought  to  be  canonically  corrected  and 
punished'*.      Simoniacal  promotion,  however,  is 
eo?  vi  termini  a  disavowal  of  guilt  in  the  incum- 
bent ;  a  transaction  whicli  precludes  the  possibility 
of  guilt  on  his  part ;  for  it  denotes  a  corrupt  trans- 
action in  which  the  incumbent  is  not  concurrent, 
and  of  which  he  had  no  knowledge,  and  is  a  term 
used  in  direct  opposition  to  simoniacus.  It  is  contrary 
to  every  principle  of  justice  to  proceed  criminally 
against  a  man  when  he  is  innocent  of  all  crime. 

But  the  case  is  not  without  its  remedy :  there 
is.  a  power  vested  in  the  Crown.  In  the  case  of 
the  living  of  Hilgay,  in  Norfolk,  a  simoniace  pro- 
motus  was,  a  few  years  since,  ousted  on  a  qtiare 
impedit  brought  on  behalf  of  a  person  subse- 
quently presented  by  the  Crown.  Perhaps  the 
question  might  be  raised  here  by  the  Crown, 
or,  possibly,  even  by  a  churchwarden,  praying  a 
declaratory  sentence.  No  instance  of  such  a 
proceeding  as  the  present  can  at  any  time  be 
found.  Even  where  absolute  simony  is  charged, 
the  jurisdiction  is  almost  obsolete.  An  authority 
from  Watson  has  been  cited ;  but  the  reason  there 
given,  "  that  there  are  no  accessories  in  simony '% 
does  not  justify  the  conclusion ;  it  cannot  make 
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1831.  an  innocent  man  a  principal,  it  only  makes  all  who 

Mich,  t.bm,  ^^®  g^^'^X  principals.     The  writer,  Mr.  Place,  was 

By-Day.  not  a  civiUan,  and  very  possibly  confounded  the 

Wb»h  and  course  of  proceeding. 

WoOLLATT 

0. 

H«Mi^  oerk.  Per  Curiam. 

In  Baker  v.  Rogers,  one  of  the  cases  cited  in 
Watson,  the  party  was  found  a  simonist.  How 
can  there  be  accessories  in  simony  ?  If  the  Pre- 
sentee is  cognizant  of  the  simony  when  presented, 
or  subsequently  does  any  act  in  furtherance  of  the 
simoniacal  contract,  is  he  not  a  principal  ?  If  he 
be  not  cognizant  when  presented,  nor  subsequently 
adopts  the  contract,  can  he  be  an  accessory?  Sup- 
pose a  previous  contract,  but  without  the  previous 
knowledge  of  the  Presentee ;  suppose,  after  In- 
duction, he  is  informed  of  and  executes  that  con- 
tract, would  not  that  be  simony  per  se  ? 

Argument  resumed. 

That,  we  apprehend,  would  depend  on  what 
was  done  afler  the  induction :  but  in  the  absence 
of  all  credible  evidence  to  show,  that  if  any  agree- 
ment was  at  any  time  made,  the  defendant  ever 
adopted,  ratified,  or  acted  upon  it,  he  clearly  can- 
not be  considered  as  a  principal,  nor  indeed  as  an 
accessory ;  for  Biackstone  (Vol.  IV.  pp.  35,  6,  70 
speaks  of  accessories  as  persons  who  being  cog- 
nizant of  the  offence  do  something  in  furtherance 
of  it :  and  in  East's  P.  C.  p.  35,  tit.  "  Simony  *% 
there  is  nothing  to  induce  a  belief  that  simony  is  in 
this  respect  distinguished  from  other  offences.  It 
is  therefore  utterly  impossible  to  make  the  defend- 
ant, either  as  principal  or  accessory,  liable  to  pe- 
nalties or  to  ecclesiastical  censures.  If  this  oh* 
jection  is  sound,  then  it  is  fatal  to  the  whole  suit* 
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As  to  the  proof  of  the  charge,  Kelly  is  in  fact 
the  only  witness,  yet,  in  Mrs.  Lytton's  scheme  for 
obtaining  a  corrupt  advantage  from  this  presenta- 
tion,  Kelly  was 'an  accomplice,  and  has  been 
guilty  of  something  like  an  attempt  at  subornation 
of  perjury.  If  he  had  induced  the  defendant  to  sign 
the  contract,  he  would  have  induced  him  to  com- 
mit perjury  (tf).  To  what  credit,  then,  is  Kelly 
entitled?  His  moral  guilt  is  as  great  as  if  the 
contract  had  been  signed  and  sealed.  Conviction 
of  subornation  of  perjury,  or  of  other  offences 
which  involve  the  charge  of  falsehood  and  affect 
the  public  administration  of  justice,  renders  a  wit- 
ness  incompetent.     1  Phillipps  on  Evid.  27. 

The  King's  Advocate  and  Addams  in  reply. 

The  legal  objection  is,  at  the  least,  taken  at  an 
inconvenient  time.  The  law  was  set  forth  in  our 
first  article :  the  objection  should  have  been  taken 
at  the  admission  of  the  articles. 

Ltishington. 
We  were  not  bound  to  take  the  objection  at  an 
earlier  period :  it  is  often  advisable  for  a  defend- 
ant,  both  in  a  criminal  and  a  civil  suit,  to  allow 
the  other  party  to  take  his  own  course.  Even 
after  a  conviction  at  common  law,  a  prisoner  may 
offer  any  exceptions  to  the  indictment  in  arrest  of 
judgement,  and  if  the  objection  is  valid,  the  whole 
proceeding  is  set  aside.     4  131.  Com.  SJS. 

Con/imiaiion  of  Reply. 

The  defendant  in  his  allegation  has  pro  tanto 
admitted  the  law  to  be  as  we  have  laid  it,  because 

(fl)  See  Canon  40,  cited  4  Bum  Ecc  Law,  Tit.  Simony. 
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in  answer  to  our  first  article  he  does  not  allege, 
that  if  simoniacally  promoted  he  is  not  deprivable 
under  this  form  of  proceeding,  but  that,  in  fact,  he 
has  not  been  simoniacally  promoted. 

It  is  not  denied,  that  before  the  statute  the 
Court  might  proceed  to  deprive  either  criminally 
or  civilly.  The  statute  reserves  the  criminal  juris- 
diction. It  has  been  acted  upon  in  Dobie  v.  Mas- 
ters, 3  Phill.  171 ;  and  Oughton,  t.  4.  s.  9,  says,  a 
party  may  be  proceeded  against  either  criminally 
or  civilly :  but  no  instance  is  mentioned  of  a  suit  in 
a  civil  form.  In  Baker  v.  Rogers,  Cro.  Eliz.  788, 
there  was  no  privity.  The  proceedings,  as  stated  in 
Watson,  were  pro  salute  aninuB^  though  the  party 
was  simoniace  promotus :  and  the  doctrine  in  Watson 
may  be  true,  though  the  reason  assigned  be  incor- 
rect.  Gibson,  p.  801,  says,  that  by  the  civil  and 
canon  law  simoniace  promotus  may  be  deprived, 
though  not  (as  simoniacus)  disabled  to  take  an- 
other benefice :  and  that  under  the  statute  he  is 
not  disabled  from  being  presented  again  to  the 
same  benefice  (a).  But  he  speaks  of  the  ancient 
ecclesiastical  laws  against  simony  and  of  the 
powers  of  the  Spiritual  Court  as  remaining  entire 
notwithstanding  the  statute.  Degge,  (p.  50,)  and 
all  the  authorities  cited  by  him,  are  in  accordance 
with  the  statute,  treating  the  clerk  as  guilty  of  an 
offence.  In  12  Rep.  p.  101,  Lord  Coke  says, 
*'  the  law  intendeth  to  infiict  punishment  upon  the 
patron  and  upon  the  incumbent,  although  he  never 
knew  of  the  corrupt  contract.*'  The  statute  1  W. 
and  M.  c.  16,  which  also  recognizes  the  ecclesias- 

(d)  In  Booth  v.  Potter,  Cro.  Jac.  533,  it  5s  holden  that  the 
party  so  simoniacally  promoted  could  never  be  presented  to  the 
same  benefice  again.  So  per  Dodderidge  and  Cook  in  Rex  v, 
Bp.  of  Norwich,  1  Roll.  Rep.  237-  S.  C.  Cro.  Jac.  Sft'i,  where 
the  dictum  is  omitted. 
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tical  jurisdiction,  speaks  of  simony  as  a  "  crime  **,       1831. 
"an  offence**,  and  the  parties  as  "guilty  of  a    mZZtZm, 
crime  •*.  ^y-^^y- 

WaifR  AXD 

Per  Curiam.  ^~i"^" 

It  speaks  of  the  joint  act  of  the  patron  and  in-    ^^"^  ^*^ 
cumbent  as  a  crime ;  but  does  it  speak  of  a  simo^ 
mace  promotus  as  a  criminal  or  an  offender  ? 

Argument  resumed^ 
The  oath  taken  at  the  time  of  institution,  ne- 
cessarily calls  for  caution;  and  the  absence  of 
caution  in  neglecting  to  make  inquiry,  under  cir- 
cumstances like  the  present,  constitutes  an  offence. 
£ven  not  resigning  is  a  crime,  as  soon  as  the  pre- 
sentee is  informed  or  suspects  that  there  has  been 
a  simoniacal  agreement. 

Per  Cttmm.— The  oath  does  not  require  the  in- 
cumbent to  resign. 

Argument  resumed. 
This,  like  many  other  criminal  proceedings  in 
the  Ecclesiastical  Court,  is  only  criminal  in  form. 
The  suit  in  Bliss  v.  Woods  (supr^  486,)  was  sub- 
stantially a  civil  proceeding;  and  the  Court  in 
that  case  considered  the  words,  "for  the  soul's 
health  and  the  lawful  correction  of  his  manners  **, 
as  mere  form. 

Judgment.  Hila»t  "naii, 

^  Itt  Setdoo. 

Sir  John  Nicholl. 

This  is  a  criminal  suit  brought  by  the  church- 
wardens of  Knebworth  against  the  Incumbent  of 
that  parish  for  simony. 

The  case  having  been  argued  at  the  latter  end  of 

VOL.  III.  z  z 
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1833.       last  term,  a  considerable  interval  has  since  elapsed ; 

HiJi^  Tsaw,  ^^^  s^'  ^  ^f  ^"  unusual  nature ;  the  Court  is  not 

ift  Sorion.     assisted  by  precedents  in  the  adjudication  of  it ;  a 

WnsB  AHD    question  of  great  importance  at  least  to  the  cha^ 

woou^TT     racter  and  interests  of  the  defendant  is  involved : 

Hami  Oerk.   all  thcse  circuoistances  impose  on  the  Court  the 

duty  of  stating  Its  opinion  more  fiiUy  than  is  Its 

ordinary  practice. 

In  the  citation  and  also  in  the  prceseriim  of  the 
articles  the  words  "  for  having  been  corruptly  and 
simoniacally  presented"  are  thrown  in  (a)  but 
apparently  rather  as  completing  the  averment  oi 
'^  being  privy  to  a  corrupt  and  simoniacal  pro- 
curement" than  as  a  distinct  and  substantive 
charge ;  so  that  it  is  hardly  discoverable  from  the 
prcesertim  that  the  party  proceeded  against  is  ac* 
cused  of  being  guilty  of  two  separate  offences, 
viz.,  of  simony  and  of  being  simoniacally  presented 
without  his  privity  and  knowledge.  That  point 
will  require  further  consideration  in  the  course  of 
my  judgment. 

The  articles  allege  a  variety  of  facts,  and  through- 
out aver  the  defendant's  privity.  It  will  be  necessary 
to  state  the  leading  and  most  important  articles. 
([The  Court  here  read  the  substance  of  the  first  nine 
articles,  vide  supra,  p.  660— and  proceeded.^  That 
is  what  is  stated  to  have  passed  on  the  l^h  and 
I6th  of  October.  The  articles  then  detail  sub- 
sequent circumstances,  not  immediately  connect- 
ed with  the  charge  of  simony,  such  as  the  pre- 
paration of  the  instruments  of  presentation  and 
the  like,  and  the  twenty-second  article  is  to  the 
following  effect ;  *^  that  by  reason  of  the  premises, 
you  have  corruptly  and  simoniacally  procured  or 


(a)  See  the  eiution  and  prassertiM,  suprd,  669. 
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accepted  the  rectory  of  Knebworth,  and  that  the       ^B3I2. 
same  hath,  with  your  privity  and  consent,  been  HnHTi^Rii, 
corruptly  and  simoniacally  procured  or  obtained     *■*  semon. 
for  you  and  accepted  by  you,  and  that  you  have    w^^hd 
been  corruptly  and  simoniacally  presented  to  the 
said  rectory,  and  that  you  ought  to  be  canonically 
corrected  and  punished  according  to  the  exigency 
of  the  law  ;'*  and  the  concluding  article  prays  that 
the  defendant  should  be  so  punished  and  corrected. 

Here,  then,  in  these  several  articles,  is  a  com- 
plete charge  of  simony,  both  against  the  patroness 
and  against  the  incumbent  The  patroness,  by 
her  agent,  proposes  a  simoniacal  agreement ;  the 
father  of  the  incumbent,  acting  as  his  agent  and 
with  his  privity,  consents  first,  on  the  l^th  of 
October,  to  accept  the  living  on  that  condition ; 
the  agreement  is  confirmed  and  renewed  on  the 
l6th  before  the  presentation  to  the  living  is  sign- 
ed ;  and  for  this  conduct,  if  the  charge  is  proved, 
the  defendant  is  liable,  as  prayed,  to  be  canonically 
punished. 

An  allegation,  on  the  part  of  the  defendant,  first 
generally  denies  and  contradicts  the  charges ;  and 
secondly,  gives  a  very  different  representation  of 
the  interviews  of  the  12th  and  the  l6th  of  Oc- 
tober, before  the  presentation.  The  first  article 
contains  the  general  denial.  The  second  shows 
the  nature  of  the  defence. 

[The  Court  here  read  the  second  article  of  the 
defensive  allegation.     Vide  supr^,  p.  665-8.] 

This,  then,  is  the  defi^ince  set  up.  A  convers- 
ation passes  concerning  the  intention  of  Mrs. 
Lytton  to  present  to  the  living.  George  Hesse, 
the  brother  of  the  defendant,  was  also  present  at 
this  interview.  Kelly  delivers  a  paper  merely 
setting  forth  the  value  of  the  living,  Mr.  Obadidk 

z  z  2 
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1832.       Hesse  looks  at  it  cursorily ;  he  had  no  knowledge 
HiLA»Y  Temc.  of  any  decree  respecting  the  modus ;  there  was 
1st  seMion.     UQ  stipulation  whatever  to  take  the  presentation 
whia  and    on  the  condition  of  recognizing  the  modus,  as 
wooLLATt     Qijarged  in  the  articles ;  and  there  was  no  men- 
Hxsn»  cserk.   jJqj|  q£  ^uy  modus»  SO  far  at  least  as  Obadiah 
Hesse  heard :  the  article,  in  short,  denies  and  con- 
tradicts the  whole  of  the  important  particulars 
stated  to  have  passed  on  the  12th  of  October :  it 
denies  that  any  agreement  was  entered  into  by 
Obadiah    Hesse,   and   of  course  therefore  Mr. 
James  Hesse's  privity  to  or  knowledge  of  any 
such  agreement. 

[The  Court  then,  in  contradiction  to  what  was 
alleged  in  the  articles  to  have  passed  on  the  l6th 
of  October,  read  the  fourth  article  of  the  de- 
fensive allegation,  mprdy  p.  669 :  and  stated,  that 
it  was  further  pleaded  that  the  defendant  was  at 
Burrington,  on  the  12th  and  l6th  of  October; 
that  he  did  not  come  to  town  till  the  19th,.  and 
that  on  the  23rd  he  was  inducted  into  the  living.^ 
Though  there  are  some  other  subordinate  cir« 
cumstances,  this  statement  of  the  articles,  and  of 
the  allegation  in  contradiction  to  them,  furnishes 
a  general  outline  of  the  charges  and  the  defence, 
and  the  Court  will  now  proceed  to  consider,  first, 
whether  the  charge  of  simony  against  the  defendant 
is  proved,  viz.,  a  corrupt  promise  with  his  privity; 
secondly,  whether  any  simoniacal  promise  or  agree- 
ment was  made  without  his  knowledge,  in  consider- 
ation of  which  he  was  presented  to  the  living,  that 
is,  whether  he  was  simoniacally  promoted;  and 
thirdly,  whether,  if  he  was  so  simoniacally  promoted 
without  his  privity  or  knowledge,  a  sentence  of 
deprivation  can  be  engrafted  on  this  criminal 
suit 
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As  to  the  first  point,  whether  the  defendant  J 832. 
has  been  proved  guilty  of  simony,  there  seems  to  Hilary  tmm, 
be  no  difficulty.  It  is  hardly  possible  that  the  '«t  session. 
Court  can  avoid  pronouncing  that  the  proof  has  whish  and 
totally  failed  in  this  respect ;  it  can  scarcely  be  ^^^'" 
considered  that  any  proof  whatever  of  privity  has  ^■*'"»  ^^^• 
been  offered :  and  yet  it  is  a  sort  of  case  on  which 
the  proof  should  be  clear, — in  which  there  should 
be  no  doubt.  In  the  first  place,  it  is  a  criminal 
proceeding,  and  in  all  criminal  proceedings,  the 
presumptio'n  is  in  favour  of  innocence,  and  the 
evidence  of  guilt  should  be  clear,  or,  in  the  words 
of  Blackstone,  **  Where  there  is  a  possibility  of  a 
transaction  being  fair,  the  law  will  not  suppose  it 
iniquitous  without  proof/*  (a)  In  the  next  place, 
it  is  a  crime  of  no  light  character ;  not  only  by 
the  Ecclesiastical  law,  but  by  the  Common  law,  it 
is  held  to  be  a  crime  most  highly  odious,  and 
especially  in  a  Clergyman,  since,  as  Lord  Coke 
observes,  it  involves  the  crime  of  perjury.  "  Si- 
mony is  odious  in  the  eye  of  the  Common  law." 
^<  It  is  the  more  odious  because  it  is  ever  accom- 
panied by  perjury,  for  the  presentee  is  sworn  to 
commit  no  simony."  (A)  "  Simony  hath  always 
by  the  law  of  God  and  of  the  land  been  accounted 
a  great  offence."  (c)  And  it  is  very  well  known, 
that  every  Clergyman  takes  a  solemn  oath  before 
his  Diocesan,  that  there  has  been  nothing  pro- 
mised to  be  done  or  undertaken  by  or  for  him, 
and  that  he  will  not  perform  any  such  promise 
made  without  his  knowledge.  Such  is  the  mag- 
nitude of  the  offence  charged.  The  consequences 
of  simony  are  also  very  serious  under  the  statute 
of  Elizabeth.    The  living  is  void ;  the  presentation 

(a)  2  Bl.  Com.  280.  (6)  3  Inst.  156. 

(c)  Cro.  Car.  353. 
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1832.       devolves  to  the  Crown ;  and  the  guilty  presentee 
Hilary  T«a«,  ^^  incs^pacltated,  and  liable  to  a  penalty  of  two 

ut^on.    years'  full  value  of  the  living. 

Whish  aho        Thus  Stands  the  offence  charged  and  its  con- 
°T^"     sequences,  in  case  there  has  been  any  simoniacal 

Heme,  Oerk,  promisc  made  by  or  with  the  privity  of  the  de- 
fendant. The  crime  however  must  be  proved 
against  him.  What  then,  is  the  evidence  to  prove 
it?  To  what  passed  on  the  12th  October,  Kelly 
is  the  only  witness.  To  what  took  place  on  the 
1 6th  October,  Lake  is  the  only  witness.  At  the 
interview  on  the  12th,  Obadiah  Hesse,  the  fitther 
of  the  defendant,  and  George  Hesse,  the  brother, 
were  both  present ;  and  at  that  of  the  l6th.  Lake 
and  Obadiah  Hesse  were  alone  present.  The 
proof,  therefore,  on  the  first  point — the  charge  of 
simony  against  the  defendant, — as  well  as  on  the 
second  point,  will  depend  upon  the  result  of  the 
evidence  of  these  persons.  The  whole  of  the 
transaction  itself  (not  gainsaid  on  either  side) 
goes  strongly  to  acquit  the  defendant  of  privity, 
and  therefore  of  actual  simony. 

Mrs.  Lytton's  letters,  announcing  her  intention 
to  present  James  Hesse  to  the  living,  are  dated  on 
the  9th  October,  and  delivered  to  Obadiah  Hesse, 
at  his  son's  chambers,  on  the  morning  of  the  18th. 
It  is  not  suggested  that  James  Hesse,  or  Obadiah 
Hesse,  or  any  of  the  family,  had  any  idea  or  ex- 
pectation of  this  presentation,  or  that  any  applica- 
tion  had  been  previously  made  to  Mrs.  IjytUm. 
The  defendant  was  on  the  12th  at  Burrington,  12 
or  14  mUes  below  Bristol.  The  letter  to  Mrs* 
Hesse  was  not  forwarded  till  the  evening  of  the 
12th,  and  was  not  received  at  Burrington  till  the 
13th  or  14th.  Frederick  Hesse,  another  son  of 
Obadiah  Hesse,  has  been  examined :  he  was,  at 
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the  time  the  letter  arrived^  undergoing  a  surgical 
operation  at  Burrington,  and  he  deposes : 

**  My  mother  was  then  residing  at  Burrington,  and 
I  remember  her  receiving  a  letter  from  Mrs.  Lytton, 
at  that  time,  but  I  cannot  say  whether  it  was  the 
ISth,  14tb,  or  15th  day  of  the  months  but  it  was 
about  that  time.  I  was  at  Burrington  and  un- 
derwent an  operation  on  the  very  day  the  letter 
was  received.  I  read  the  letter  on  the  day  it  was 
received.  The  letter,  marked  B,  produced  to  me, 
is  that  letter,  and  I  believe  the  first  communica- 
tion my  brother  had  of  the  contents  of  it  was  in 
my  bed  room,  and  almost  at  the  very  instant  the 
operation  I  underwent  was  about  to  be  performed, 
when  my  sister  came  into  the  room  and  said 
<  James  you  have  got  another  living.'  Until  that, 
I  never  heard  the  subject  mentioned  by  any  per- 
son, and  I  am  convinced  that  until  then  my 
brother  had  no  idea  of  his  having  been  presented 
to  Knebworth,  or  that  there  was  a  prospect  of  his 
being  presented  to  it.  I  do  not  recollect  the 
precise  day  afterwards  on  which  my  brother  went 
to  London,  but  I  believe  it  was  on  the  following 
Monday.'*  The  following  Monday  was  the  ISthj 
and  it  appears  that  J^mes  Hesse  arrived  in  town 
on  the  19th. 

Then,  according  to  this  statement,  the  presentee 
could  not,  by  possibility,  be  privy  to  what  passed 
on  the  12th,  and  scarcely,  on  the  l6th.  There  is 
no  trace  of  it  nor  any  reason  to  suspect  it.  The 
mandate  is  dated  the  21st  October ;  he  carries  the 
presentation  to  the  Bishop  the  same  day,  and  on 
the  23d  he  is  inducted  to  the  living,  and  then  his 
legal  possession  was  complete.  On  these  facts 
and  on  this  evidence  it  is  impossible  for  the  Court 
to  pronounce  the  defendant  guilty  of  the  crime  of 
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1832.       simony,  and  to  subject  bim  to  all  the  consequences 

HiLAKT  T«aic,  of  such  a  conviction.     If  he  had  subsequently 

istSesaon.     JoHC  any  act  confirmatory  of  a  simoniacal  pra- 

whuh  akd    motion,  I  will  not  say  whether  it  would  not  have 

woou^n     amounted  to  simony :  it  certainly  would  have  been 

Hull,  Clerk,    a  violation  of  his  oath,  by  which  he  had  sworn  not 

^SriubL^ie^t  to  satisfy  or  perform  any  promise  made  without 

^i™a'tion°ofa  ^^^  kuowlcdgc :  but  here  the  fact  fails;  the  de- 

simoniacai agree-  fendaut  has  uot  exccutcd  any  lease,  or  acquiesced 

ment  made  with-    .  .  -  i  -i       i^ 

out  his  know-  m  any  modus,  or  let  or  exchanged  the  cow- 
l^y*Tn  °th^  pasture  meadow  with  Mrs.  Lytton  ;  a  circumstance 
part^f  the  pre-  ^^  which  I  shall  hereafter  advert     Much  pains 

have  been  taken  to  prove  that  his  father  was  his 
agent :  but  in  what  way  ?  He  was  not  authorized 
to  this  act,  not  even  by  implication,  and  a  person 
cannot  commit  a  crime  by  an  unauthorized  agent. 
If  he  had  employed  his  father  to  solicit  and  pro- 
cure this  living,  engaging  beforehand  to  ratify 
whatever  his  father  might  do  or  agree  to  do,  then 
there  might  be  some  colour  for  the  charge,  and  it 
might  be  simony :  but  he  was  perfectly  ignorant 
of  the  whole  transaction,  whatever  it  may  be.  On 
the  first  point  then,  whether  Mr.  James  Hesse  is 
guilty  of  simony,  I  am  of  opinion  that  the  de- 
fendant is  fully  acquitted,  and  that  if  nothing 
comes  out  to  affect  him  on  the  other  point,  he  is 
entitled  to  be  dismissed,  and  with  his  costs. 

I  proceed  now  to  consider  the  second  point, 
whether  the  defendant  has  been  proved  to  have 
been  simoniacally  promoted  without  his  knowledge 
and  privity.  The  proof  upon  this  point  should 
be  no  less  clear  than  on  the  other ;  for  though  it 
might  not  affect  in  the  same  serious  manner  the 
moral  character  of  the  defendant,  it  would  ope- 
rate with  great  severity  on  his  pecuniary  interests, 
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as  the  living  would  be  void  under  the  statute,  and       1832. 
the  Crown  would  acquire  the  right  to  present,  hilaet  Tbem, 
Whether  this  jurisdiction  in  this  suit  could  pro-     't  seuaon. 
ceed  to  deprivation,  is  the   third  point  for  the 
Court  to  consider.     At  present  I  am  only  consi- 
dering, whether  there  is  evidence  that  the  defend- 
ant has  been  simoniace  promoius  ;  whether  the  ar- 
rangement charged  to  have  taken  place  between 
Kelly  and  Obadiah  Hesse,  on  the  12th  and  on  the 
l6th  October,  is  or  is  not  proved.     The  proof  de- 
pends principally  on  the  evidence  of  Kelly  on  the 
fifth  article,  opposed  to  the  evidence  of  the  two 
Hesses;   and  on  the  evidence  of  Lake  on  the 
ninth  article,  opposed  to  the  evidence  of  Obadiah 
Hesse.     The  credit  of  the  witnesses  on  both  sides 
has  been  much  commented  upon  in  the  argument ; 
and  undoubtedly  this  is  one  of  those  unpleasant 
causes,  in  which  the  Court  must  examine,  and  in 
some  degree  pronounce  on  the  credit  due  to  the 
respective  witnesses ;  for  it  seems  scarcely  possi- 
ble  to   reconcile    (which    the    Court  is   always 
anxious  to  do,  if  It  can)  the  testimony  of  the  de- 
fendant's, with  those  of  the  promoters'  witnesses. 
It  is  necessary,  therefore,  to  consider  the  credit  of 
the  witnesses :    the  burden   of  proof,  however, 
rests  with  the  promoters — ^if  the  truth  remains 
doubtful,  they  fail. 

The  promoters'  first  and  principal  witness  is 
Kelly  :  a  single  witness  to  the  most  important 
part  of  the  case,  the  interview  on  the  12th  of  Oc- 
tober. Kelly's  history  of  himself  is,  that  he  was 
formerly  a  writing  clerk  in  the  ofiSce  of  Lake,  and 
as  such,  had  the  management  of  Mrs.  Lytton's 
suit  with  the  late  incumbent  of  Knebworth.  In 
March  1829t  whilst  he  was  at  Mr.  Lake's  ofiSce, 
a  decision  of  the  Court  of  Chancery  against  the 


698  CASES  DETERMINED   IN   THE 

1833.       modus  set  up  by  Mrs.  Lytton  was  ^ven.     About 
Hn^mT  T.««,  ^hat  period,  Kelly  became  the  steward  and  agent 
iwBeatwu     of  Mfs.  Lytton.     He  had  then  some  knowledge 
Who-  *m    of  law*  and  was  intimately  acquainted  with  the 
wm^tt     concerns  of  Mrs.  Lytton.     He  knew  well  the  va- 
Hmm,  oirt    ipe  of  thg  tithes  attempted  to  be  covered  by  the 
modus,  and  the  invalidity  of  that  modus.     Per- 
haps, also,  it  may  be  presumed  that  he  was  not 
altogether  ignorant  of  the  statute  of  Elizabeth, 
and  the  law  of  simony.     He  admits  that  he  has 
advised,  and  suggested  and  recommended   this 
suit ;  that  he  has  furnished  the  information  and 
facts  of  the  case ;  that  Mrs.  Lytton  is  answer^le 
for  the  costs  of  the  suit;  that  the  promoters,  Uie 
churchwardens,  are  her  tenants,  and  that  he,  as 
her  steward,  requested  them  to  permit  their  names 
to  be  used  in  the  suit.    He  deposes  in  these  terms 
in  answer  to  the  fifth  interrogatory : 

"I,  (Kelly) cannot  say  I  have  not  suggested  this 
suit,  because  I  have  recommended  it,  and  I  have 
taken  a  part  in  it  by  giving  information  of  the  dif- 
ferent facts  and  circumstances  within  niy  know- 
ledge. I  do  not  know  it,  but  I  should  brieve 
that  Mrs.  Lytton,  of  whom  I  have  deposed,  is 
responsible  for  the  expenses  of  this  suiL  The 
promoters  are  her  tenants  ;  but  they  have  not  in- 
stituted these  pi'oceedings  at  the  request,  or  the 
suggestion,  or  by  the  desire  of  Mrs,  Lytton.  I 
have  had  numerous  conversations  with  Mrs.  Lyt- 
ton on  the  subject  of  these  proceedings,  but  no 
meeting  expressly  with  her  respecting  them.  I 
am  her  agent  and  steward,  and  I  have  taken  an 
active  part  in  promoting  this  cause,  and  I  request- 
ed the  aforesaid  John  Whtsh  and  Samuel  Woollatt 
to  permit  their  names  to  be  used  therein.  Coun* 
sel  having  advised  that  the  proceedin^^  should  be 
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in  their  names,  I  applied  to  them  accordingly.     I       183S. 
have  had,  previous  to  the  institution  of  this  suit,  hilaey  tieu^ 
many  communications  with   Mrs.   Lytton,  with     ^^s^^ 
respect  to  the  proceedings  to  be  taken  against  the    whub  amo 
Rev.  James  Hesse,  and  counsel  have  been  con-     ^^*^'" 
suited  in  respect  thereto ;  and  under  their  advice,    ^^""^  ^*^' 
and  with  her  sanction  and  privity,  the  present  suit 
has  been  commenced,  but  not  in  pursuance  of 
what  I  have  settled  and  arranged  with  her :  we 
have  acted    under  the  advice  and  direction  of 
counsel." 

From  this  account,  then,  of  the  part  that  Kelly 
has  taken  in  the  suit,  it  is  hardly  possible  to 
conceive  a  more  biassed  witness,  or  one  coming 
nearer  to  being  a  party  in  the  cause,  nor  one 
whose  evidence  could  be  less  safely  relied  on. 
He  deposes :  *'  I  was  the  bearer  of  the  letter  in 
which  Mrs.  Lytton  communicated  her  intention 
to  present  James  Hesse  to  the  rectory  of  Kneb* 
worth.  Mrs.  Lytton  communicated  the  contents 
of  it  to  me,  as  well  as  of  another  letter  inclosed  in 
it ;  the  one  was  directed  to  Obadiah  Hesse,  the 
father ;  and  the  other,  to  Mrs.  Hesse,  the  mother. 
I  delivered  them  to  Obadiah  Hesse  on  the  12th 
of  October,  18S0.  I  made  a  minute  of  the  day 
afterwards  from  entries  made  in  my  accounts  on 
the  same  day.  I  had  some  conversation  with 
Obadiah  Hesse  at  the  time  on  the  subject  of  the 
presentation,  and  the  terms  on  which  it  was  to  be 
made.'* 

It  is  .proper  here  to  see  what  are  the  contents 
of  the  letters,  and  what  were  the  terms  held  out 
by  Mrs.  L}rtton,  for  they  are  the  origin  and  fbun- 
dation  of  the  whole  transaction  and  mterview. 
[The  Court  here  read  the  letters  A  and  B,  see 
suftdy  668  (a).] 

The  letter  to  Mrs.  Hesse  is  important :  a  more 
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1832.       kind  warm-hearted  letter  can  hardly  be  imagined, 

HiLAKT  TiEM,  or  more  fit   considerations  for  the   presentation. 

iit  setiion.     shg  expresses  for  the  mother  grateful  sentiments 

Whuh  AMD    of  kindness  and  affection,  rejoicing  that  she  has 

ooLLAw  ^^  opportunity  to  show  how  sensibly  those  senti- 
Ummo,  Clerk,  njents  were  felt  on  her  part — ^she  offers  the  living 
as  a  testimony  of  the  respect  she  has  long  enter. 
tained  for  her  character ;  and  as  to  her  son,  she 
dwells  on  his  '*  amiable  character,  and  sincere  at- 
tachment to  the  sacred  duties  of  his  profession :" 
in  short,  if  sincere,  nothing  could  be  more  proper, 
or  more  to  Mrs.  Lytton's  credit,  than  the  contents 
of  this  letter. 

It  is  really  difficult,  on  the  single  testimony  of 
Kelly,  to  attribute  to  Mrs.  Lytton  the  baseness 
and  fraudulent  contrivance  with  which  this  letter 
must  have  been  written  if  Kelly  tells  the  truth. 
It  is  the  more  difficult  to  suppose  these  letters  in- 
sincere, because  their  truth  seems  conformable 
with  the  history  of  the  parties.  Lake  has  heard 
Mrs.  Lytton  speak  of  Mrs.  Hesse  as  an  old  ac- 
quaintance. 

Mr.  and  Mrs.  Hesse  lived,  some  years  ago,  at 
Bishop  Wearmouth ;  the  defendant  was  curate  of 
that  parish,  and  resided  with  his  family.  The 
rector  of  Bishop  Wearmouth  became  subsequently 
Bishop  of  Bristol,  and  soon  after  gave  Mr.  Hesse 
the  small  living  of  Rowbarrow,  and  his  family 
then  removed  to  Burrington,  the  adjoining  parish 
to  Rowbarrow,  and  Mr.  Hesse  resided  with  bis 
family  at  Burrington,  the  parsonage  house  at  Row- 
barrow being  dilapidated  and  unfit  for  habitation, 
and  the  Bishop  tells  Mr.  Hesse,  the  father,  that  it 
is  worth  from  120/1  to  150/.  a  year.  The  fact 
that  the  Bishop  brought  the  defendant,  his  curate, 
from  Wearmouth,  and  gave  him  this  small  prefer- 
ment in  Somersetshire,  is  no  slight  testimony  i" 
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his  favour,  and   tends  rather  strongly  to  shew       1833. 
that  Mrs,  Lytton,  in  speaking  of  "  his  amiable  hilaet  t«em, 
character '%    and    "  his  attention   to  the   sacred     *■*  Scmjoo. 
duties  of  his  profession/'   was  not  insincere,  for    Wbibh  avd 
he  was  entitled  to  that  praise.     But  what  says     ^^^^ 
Kelly  ?    That  Mrs.  Lytton  communicated  to  him    ^^"^  ^^'^^ 
the  contents  of  the  letters ;    and  committing  to 
him  the    delivery,   by  his   own    hand,    of    this 
apparently  friendly  and  generous  letter,  she  de- 
sires him  to  tempt  and  seduce  the  father  of  the 
presentee,  in  the  moment  of  overflowing  gratitude 
to  the  benefactress  of  his  son,  into  an  odious,  cor- 
rupt, illegal  engagement,  by  which  she  was,  in 
lieu  of  tithes  of  the  value  of  210/.,  to  pay  only  a 
modus  of  26/.  a  year ;  that  is,  to  carve  out. for  her- 
self from  this  living  nearly  200/.  a  year,  to  which 
she  knew  by  the  authority  of  a  decree  of  the  Court 
of  Chancery  she  could  establish  no  legal  right 

Tt  was  said,  as  Mrs.  Lytton's  apology,  that  she 
might  be  ignorant  of  the  law.  She  might,  indeed, 
not  be  aware  that  the  presentation  would  be  void, 
that  it  would  devolve  upon  the  Crown,  that  she 
would  be  liable  to  a  penalty  of  two  years*  full  va- 
lue, that  this  young  man,  whose  '*  amiable  cha- 
racter," whose  "  attention  to  the  sacred  duties  of 
his  profession  "  she  so  properly  describes,  would 
involve  himself  not  only  in  simony  but  in  peijury; 
all  this  might  by  possibility  be  so ;  but  she  was  at 
least  aware  of  the  invalidity  of  this  modus,  for 
that  had  been  recently  ascertained  by  the  decision 
of  a  court  of  justice.  If  she  did  not  write  this 
letter  in  sincerity  and  truth,  according  to  the  pro- 
fessions it  contains  ;  if  this  proposal  (which  Kelly 
swears  he  made)  was  made  (if  made  at  all)  by  the 
desire  of  Mrs.  Lytton,  and  was  not  a  volunteer  act 
on  his  part,  without  the  knowledge  and  privity  of 
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1833.  M  rs.  Ly  tton,  it  is  difficult  to  find  expressions  which 
UiLART  Tnu,  *^^  ^^  ^^^  ^^^  Court  to  use,  and  which  would  at 
lit  sewioQ.  the  same  time  sufficiently  characterize  the  base 
waisB  AVD  contrivance  (for  it  must  have  been  deliberately 
WooLi^«  contrived)  to  send  such  a  letter  in  order  to  entrap 
Hnti,  oerL  a  father  into  such  a  promise.  It  cannot  be  dcriog 
Kelly  any  injustice  to  suppose  that  the  proposal 
was  rather  suggested  by  him  to  Mrs.  Lytton  upon 
seeing  these  letters  ;  that  he  offered  to  ask  Oba- 
diah  Hesse  if  he  would  consent  to  granting  the 
lease  of  the  tithes;  and  that  Mrs.  Lytton  might  have 
inadvertently  assented  to  it,  than  that  she,  ignorant 
of  business,  should  have  deliberately  been  a  joint 
contriver  of  the  plot.  It  is  no  injustice,  I  say,  to 
Mn  Kelly  to  suppose  this,  for  he  admits  himself 
to  have  been  the  corrupt  agent  in  endeavouring 
to  procure  this  odious  and  simoniacal  agreement^ 
by  which  the  incumbent  was  to  be  .fraudulently 
robbed  of  two  fifths  of  the  value  of  the  living, 
under  a  pretended  modus,  which  Kelly  knew  she 
had  failed  to  establish  a  year  and  a  half  before,  in 
consequence  of  which  failure  the  late  incumbent 
had,  from  that  time  till  his  death,  received  the 
full  value  of  the  tithes.  He  might,  in  order  to 
make  some  amends  for  the  expenses  to  which  sbe 
had  been  put  by  the  suit  in  Chancery,  have  sug* 
gested  that  this  proposal  should  be  made  to  the 
father  of  Mr.  Hesse,  as  he  has  proposed  and  re- 
commended the  present  suit,  thus  publicly  dis* 
closing  the  odious  intentions  at  least  of  his  mistress, 
and  his  own  readiness  to  be  her  agent  and  witness 
in  the  odious  transaction.  Surely,  then,  it  is  o^' 
cessary  for  the  Court  to  look  at  his  evidence  with 
great  suspicion — he  is  far  from  being  a  witness 
onmi  exceptione  major :  yet,  if  he  is  to  be  credit- 
ed, a  simoniacal  bargain  wias  made,  after  a  fall  ex^ 
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planatioD  of  all  the  circumstances ;  for  bis  account       1833. 
goes  the  full  length  of  all  the  material  articles,  the  hiia»y  tbui, 
charges  of  which  he  admits  were  furnished  by  him.     *■*  sesnoo. 
It  is  unnecessary,  thereforet  for  the  Court  to  state    whish  ▲»> 
his  evidence ;  it  would  only  be  to  repeat  what  has     ^^^« 
been  read  from  the  articles.  ^^«^  ^'»*- 

It  has  been  admitted  that  if  the  case  rested  on 
this  witness  alone,  the  Court  could  tiot  venture  to 
pronounce  that  the  charge  was  proved ;  for  if  a 
single  witness,  and  such  a  witness,  setting  up  a 
mere  conversation  with  a  third  party,  without  any 
documentary  proofs  leading  to  a  presumption  of 
the  concurrence  of  the  party,  were  sufficient  to 
avoid  a  presentation,  who  would  be  safe  in  the 
possession  of  a  living?  But  it  is  said  that  the 
evidence  offered  in  contradiction  is  so  falsified, 
that  it  confirms  his  testimony  in  the  same  way 
that  a  criminal  who  fails  in  .an  attempt  to  prove 
an  alibis  convicts  himself,  by  procuring,  from  the 
fabehood  of  the  defence  which  he  sets  up,  credit 
for  testimony  which  was  before  doubtful.  It  is 
necessary,  therefore,  for  the  Court  to  consider 
who  are  the  witnesses  whose  evidence  is  opposed 
to  Kelly's  representations.  They  are  the  father 
and  the  brother  of  the  presentee.  It  is  not,  there- 
fore, a  case  of  witness  against  witness,  but  of  two 
witnesses  against  one  witness.  It  is  rather  sin- 
gular that  neither  in  the  articles,  nor  in  the  depo- 
sition of  Kelly,  is  any  mention  made  of  the  pre- 
sence of  George  Hesse  at  the  interview ;  though 
in  answer  to  an  interrogatory  it  is  not  denied  by  ' 
Kelly.  The  father  is  charged  in  the  articles  to  have 
been  the  agent  of,  and  to  have  made  this  corrupt 
agreement  with  the  privity,  and  by  the  authority, 
of  the  defendant.  The  defendant  has  fearlessly 
produced  his  father,  so  that  every  opportunity  has 


704  CASES    DETERMINED    IN    THE 

18512.       been  afforded  to  cross-examine  him,  which  oppor- 
Hilary  Tian.  tunity  has  not  bccn  sparingly  exercised. 
ittSttrioa.         Against  the  general  character  of  Obadiah  Hesse, 
wbish  akd    nothing  is  alleged,  except  that  he  is  the  father  of 

^^tf^***"  the  defendant.  It  appears,  too,  that  he  is  an 
Hnu,  oerk.  afifectionate  and  a  liberal  father.  The  account  of 
himself— extorted  by  interrogatories,  going  into  a 
degree  of  inquiry  not  very  usual  and  of  course 
furnished  by  Kelly,  the  instructor  of  the  case,— 
contains  nothing  in  his  history  to  his  disadvant- 
age. He  is  a  barrister  of  very  long  standing,  and 
describes  himself  *•  Captain  of  the  Hall  of  the 
Inner  Temple,  when  he  dines  there."  He  was 
called  to  the  bar  in  1797f  went  for  some  years  the 
Western  Circuit;  in  1811  quitted  the  bar,  obtained 
the  Secretaryship  of,  and  another  situation  under 
Government  connected  with  the  Lotteries,  held 
these  appointments  many  years,  is  entitled  to  a  pen- 
sion of  400/.  a  year :  and  in  addition,  is  possessed 
of  considerable  private  property.  He  is  a  person 
therefore,  from  his  grade  in  society,  his  profession 
and  property,  prima  Jixcie  entitled  to  credit.  There 
is  nothing  in  his  history  which  reflects  upon  his 
moral  character,  or  shows  to  his  disadvantage. 
He  has  brought  up  a  family,  consisting  of  three 
sons  and  a  daughter,  in  respectable  stations*  One 
of  the  sons,  a  witness  in  the  cause,  is  at  the  bar,  a 
conveyancer ;  another,  James,  is  the  defendant; 
and  Frederick,  who  is  also  a  witness,  and  the  sister 
reside  at  Burrington,  with  their  parents.  James, 
as  I  before  said,  when  he  had  the  curacy  of  Bishc^ 
Wearmouth,  resided  with  his  family ;  and  when 
he  came  to  the  living  of  Rowbarrow,  his  father 
removed  to  the  adjoining  parish  of  Burrington,  ana 
again  afforded  his  son  the  benefit  of  residing  with 
his  own  family.     The  father  has  rebuilt  the  p^* 
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sonage  house  of  Rowbarrow  at  his  own  expense,       1832- 
and  now  resides  in  it ;  and  in  order  still  to  be  hila»t  Tmmm, 
near  his  son,  he  states  that  he  is  in  treaty  for  the     ^»tSe«ti<». 
purchase  of  considerable  property  in   Hertford-    whuh  and 
shire.     All  these  circumstances  are  extorted  by     ^*^^" 
interrogatories ;  but  I  discover  nothing  to  the  dis-    ^"^  ^'^^ 
advantage  of  Mr.   Hesse :    he  has  shown  great 
kindness  as  a  father  to   different  parts  of  his 
family,  and  great  liberality  in  building  a  house  on 
the  precarious  teniu*e  of  the  Rowbarrow  living,  of 
which  that  living  will  have  the  benefit.     As  to 
George  Hesse,  except  that  he  is  the  brother  of 
the  defendant,  there  is  nothing  to  object  to  him. 
His  refusal  to  answer  the  35th  interrogatory,  is 
not  to  his  discredit :  it  is  offensive  to  him,  and  he 
declines  to  answer  it,  apparently  rather  to  assert 
his  right  of  refusal,  than  for  the  sake  of  any  con- 
cealment,   because    he    immediately    aflerwards 
states  facts  which  sufficiently  negative  the  sug- 
gestion.    He  is  a  barrister  and  a  conveyancer, 
and  must  have  been  in  practice  some  time,  for  he 
is  thirty-one  years  of  age :  at  this  time  he  had  just 
returned  to  town  from  Burrington,  and  then  it  is 
that  the  letters  are  delivered  at  his  chambers  to 
Obadiah  Hesse,  and  the  interview  takes  place. 

Respecting  these  witnesses,  the  father  and  bro- 
ther, they  may  have  a  considerable  bias ;  but  though 
strong  kindness  and  mutual  attachment  seem  to 
prevail  among  the  members  of  this  family,  yet 
these  circumstances  are  not  sufficient  to  induce 
the  Court  to  suppose  that,  for  the  sake  of  their 
relative,  they  would  come  forward  to  depose,  on 
their  solemn  oaths,  any  thing  contrary  to  what  is 
the  real  fact  Attacks  have  been  made  on  the 
character  of  Obadiah  Hesse,  out  of  his  deposition, 
chiefly  upon  the  ground  of  the  improbability  of 

VOL.  III.  3  A 
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1882.       some  of  the  circumstances.     But  it  seems  hanlly 

HiLABT  TiEM,  possible,  on  the  mere  improbability  of  a  statemwt, 

istSonoD.    jQ  discredit  the  evidence  of   a  witness  of  good 

Whuh  avd    general  character,  deposing  firmly  and  solemnly: 

WQOI.LATT     |.[jgpg  |jjyg|.  jjg  something  amounting  to  incredi- 

Hk88i»  aerk.  bjiity^  something  incapable  of  explanation,— not 

lity^  ofThT  evil  merely  that  it  was  improbable  that  under  such  cir- 

fidert  to"du^I  cumstances  persons  in  general  would  have  so  acted; 

dit  a  witness  of  fj^^A  is  matter  of  opinion.     Different  persons  act 

good       genenu  ...  >» 

cbancter  spok-  differently  in  similar  circumstances.  In  the  first 
^emn^  udi^  placc,  it  is  Said  that  it  is  extremely  improbable 
Sf  a^ou^-  'h^t  ^®  should  not  have  asked  his  son  the  value 
most  to  absolute  of  the  liviuff  of  Rowbarrow.     The  Bishop  how- 

incredibihtyy  and  ,  *  . 

be  incapable  of  cvcr  told  him  it  was  110/.  or  120/.  ayear^aod 
"^    ^^      therefore  there  was  no  urgent  inducement  on  his 

part  to  inquire  minutely  into  the  income  of  his  son, 
to  see  if  he  got  a  few  pounds  less  or  more  than  the 
Bishop  told  him.  Another  improbabiUty  is,  that 
there  was  no  letter  of  thanks  to  Mrs.  Lytton  for 
the  living.  But  ijie  father  sent  his  thanks  to 
Mrs.  Lytton  by  Kelly,  and  he  called  upon  her  on 
the  14th  ;  and  the  son,  coming  up  to  town  in  a 
few  days,  waited  an  opportunity  of  returning  his 
thanks  personally. 

Again,  it  is  said,  how  improbable  it  is,  that 
Obadiah  Hesse  should  not  have  read  the  paper 
respecting  the  tithes  beyond  a  hasty  glance  at 
it,  and  that  he  should  have  sent  no  copy  of  it 
to  his  son.  But  a  hasty  glance  was  sufficient.  K 
is  headed,  "  a  general  statement  of  the  tithes  paid 
to  the  late  Incumbent  of  Knebworth  parish. 
There  are  the  different  items  alleged  to  be  covered 
by  the  modus,  and  at  the  bottom  of  the  paper  is 
the  value  of  the  living  stated  at  345/.,  and  it  is 
drawn  up  in  a  manner,  that  he  who  runs  may 
read.     There  was  suflScient  to  induce  Mn  Oba- 
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diah   Hesse  to  conclude   that  the  value  of  the       1832. 
living  was  from  300/.  to  400/.  a  year, — sufficient  Hilary  tmm 
to  persuade  him  that  his  son  would  thankfully     ist  Session. 
accept  it,  and  nothing  therefore  to  induce  the    whmh  akd 
father  to  enter  into  a  critical  examination,  and     woolla« 
to  scan  the  value  of  the  living  more  accurately,    ^^*«^  ^*r*. 
and  more  exactly ;  and  if  he  had  done  so,  there 
was  nothing  'to  show  that   the  modus  was  not 
good :  on  the  contrary,  the  statement — **  all  these 
lands  covered  by  the  modus" — would  have  led 
him  to  infer  from  it  that  it  was  a  good  and  valid 
modus,  though  Mrs.  Lytton  might  have  had  great 
'*  trouble  and  vexation  "  in  establishing  it.  Obadiah 
Hesse  has  denied  and  contradicted  Kelly's  state- 
ment; and  it  is  not  merely  witness  against  witness: 
there  are  two  to  one :  for  if  Kelly  tells  the  truth, 
and  nothing  but  the  truth,   both  Obadiah  and 
George  Hesse  have  deposed  falsely.     It  is  not, 
however,  by  taking  bits  and  scraps  of  each  depo- 
sition, that  the  Court  is  to  form  Its  judgment,  but 
by  looking  at  the  whole. 

By  Kelly's  account  there  was  a  full  detailed 
explanation  of  the  whole  of  this  corrupt  agree* 
ment;  not  indeed  specifying  exactly  the  terms 
used,  but  mentioning  a  variety  of  circumstances 
which  must  necessarily  have  occasioned  a  full  ex- 
planation on  both  sides  without  reserve. 

On  an  interrogatory  addressed  to  Obadiah 
Hesse,  a  further  fact  is  suggested,  which  is  not 
mentioned  in  the  articles  or  in  the  deposition  of 
Kelly.  It  is  the  28th  interrogatory : — ^**  On  your 
oath  did  it  not  on  one  occasion  (October  the  12th) 
appear  from  a  letter  then  shown  to  you  by  Kelly, 
that  an  application  had  been  made  to  Mrs.  Lytton 
for  the  said  living  of  Knebworth  immediately 
upon  the  death  of  the  Rev.  Mr.  Price,  and  that 
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1832.       the  writer  of  such  letter  had  therein  declared  his 
HiLAiY  TiEK,  willingness  to  accept  the  said  living  subject  to  the 
1st  Sestion.     moduscs  late  in  dispute  between  Mrs.  Lytton  and 
WmsH  AMD    Mr.  Price,  and  did  you  not  upon   reading  such 
WooLLATT     jgj.j.gj.  inquire  of  Kelly  whether  the  curacy  of  the 
Hmm.  oerk.    produccnt's  living  at  Rowbarrow  would  be  worth 
the  acceptance  of  the  writer  of  such  letter?"    So 
that  besides  the  different  facts  stated  in  the  fifth 
article,  and  by  KeUy  in  his  examination,  here  is 
suggested,  and  T  must  presume  by  Kelly,  this  fur- 
ther fact ;  the  letter  is  produced  and  canvassed, 
and  an  inquiry  made  whether  the  writer  would 
accept  the  curacy  of  Kowbarrow.    All  these  facts, 
then,  took  place  at  the  interview  of  the  12th ;  and 
yet  it  is  alleged  that  it  did  not  last  above  ten  mi- 
nutes or  a  quarter  of  an  hour.     The  Court  does 
not  mean  to  place  much  reliance  upon  a  compu* 
tation  of  time,  but  it  is  hardly  possible  that  all 
these   things    could    have    passed  in  so  short  a 
space. 

As  to  the  probability  of  Kelly's  story,  if  pro- 
bability is  to  found  a  test,  is  it  probable  that, 
taking  these  letters  in  his  hand,  communicating 
the  kind,  affectionate,  grateful  intentions  of  her 
old  friend,  Mrs.  Lytton,  towards  Mrs.  Hesse  and 
her  family,  Kelly  should  at  that  very  moment 
have  fully  disclosed  the  odious  and  selfish  con- 
ditions upon  which  the  boon  was  to  be  granted ; 
— should  have  said,  in  short,  "you  must  admit 
the  modus,  though  you  well  know  it  is  good  for 
nothing  :  you  well  know  it  has  been  set  aside  by 
the  Court  of  Chancery,  but  accept  the  modus 
notwithstanding,  and  take  26/.  a  year  in  lieu  of 
tithes  worth  200/."  ?  This  is  not  a  very  probable 
course  to  have  been  taken  under  such  circum- 
stances, and  without  reserve.     Kelly  must  have 
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been   not  only  a  corrupt,  but  a  very  injudicious,       ^032. 
agent  and  negociator :  for  his  propositions,  as  he  hila»y  t««m. 
states  them,  of  this  corrupt  and  odious  demand,     >«t  ScMion. 
completely  falsify  all  the  gracious  professions  of  his    whuh  ako 
mistress,  Mrs.  Lytton,  contained   in  the  letters     ^'^^'" 
which  he  had  carried  in  his  hand,  had  delivered,    ^'"^  ^^*- 
and  read.     It  was  unmasking  the  fraud,  and  ex- 
hibiting the  falsehood  of  the  whole  case.     It  is 
more  probable,  that  with  a  corrupt  object  in  view, 
he  should  only  make  some  general  observations, 
-which  he  could  pervert  and  distort  into  an  ac- 
quiescence and  agreement ;  that  he  should  say 
"  here  are  moduses  ",  should,  in  order  to  show 
the  value  of  the  living,  lay  on  the  table  the  paper 
which  mentions  moduses,  leaving  it  to  be  inferred 
that  they  are  legal,  valid,  established  moduses,  but 
still  at  a  mere  glance  showing  the  value  to  be 
near  350L     But  the  story  told  by  the  two.  Hesses, 
that  the  paper  was  only  carelessly  thrown  down 
ostensibly  to  show  the  value  of  the  living,  and 
not  as  the  foundation  of  a  corrupt  bargain,  is 
much  more  like  the  real  course  of  such  a  trans- 
action, more  consistent  with  probability,  (as  far  as 
probability  is  concerned,)  and  is  in  some  degree 
confirmed  by  the  indorsement  and  heading  of  the 
paper,  which  certainly  would  lead  to  an  inference 
that  these  moduses  were  valid  and  established. 
The  Court  does  not  depend  much,  however,  on 
probabilities  or  conjectures  as  to  the  private  tor- 
tuous views  and  objects  of  Kelly. 

But  both  Obadiah  and  George  Hesse  must  de- 
pose untruly,  if  all  or  any  considerable  part  of 
that  which  Kelly  states,  took  place,  for  they  both 
say  that  the  interview  did  not  last  more  than  ten 
minutes  or  a  quarter  of  an  hour  :  both  of  them 
contradict  all  the  explanations,  disclosures,  and 
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1833.  agreements  alleged  by  Kelly  to  have  been  made. 
Hilary  Tirm,  ^^^  example  :  George  Hesse  says,  on  the  second 
1st  scarioiu  article,  **My  father  perused  Mrs.  Lytton's  letters, 
whuh  AMD  both  of  them,  in  my  presence,  and  in  Kelly's ;  he 
Woou^n  j.^^^  them  twice,  at  first  cursorily,  ss  it  appeared, 
Hcssi,  oerL  fyj,  jjg  j^^^^  them  to  himself,  and  then  more  par- 
ticularly ;  he  shortly  acquainted  me  with  the  con- 
tents of  the  letters,  saying  that  Mrs.  Lytton  had 
been  so  good  as  to  give  my  brother  a  living,  and 
how  much  obliged  to  her  he  was.  Whilst  mj 
father  was  reading  the  letters,  Kelly  stated  that 
he  thought  we  should  like  to  know  the  value  of 
the  living,  and  that  he  had  ascertained  its  value 
as  near  as  he  was  able  ;  that  it  was  subject  to  a 
modus,  about  which  Mrs.  Lytton  had  had  a  great 
deal  of  trouble,  and  that  the  living  was  of  course 
given,  subject  to  the  modus.  I  recollect  well  that 
the  words  Kelly  used  were  •  vexation  and  trouble' 
with  reference  to  the  modus,  subject  to  which,  be 
said,  Mrs.  Lytton  gave  the  living.  Whilst  my 
father  was  engaged  reading  the  letters,  Kelly  also 
placed  on  the  table  a  paper,  which  he  said  con- 
tained the  quantity  and  description  of  titheable 
lands  in  the  parish,  and  the  annual  value  d  the 
entire  tithes  thereof :  that  was  the  effect  of  the 
statement  he  made  with  respect  to  the  paper  which 
he  laid  before  my  father.**  And  in  a  subsequent 
part  he  says :  "  I  can  safely  say,  for  I  gave  my 
whole  attention  to  what  passed  at  the  time-^t 
was  a  matter  in  which  my  brother  was  so  much 
interested — that  no  stipulation  was  made  or  even 
suggested  either  by  my  father  or  Kelly,  nor  any 
undertaking  or  agreement  entered  upon  or  en- 
gaged for  in  respect  to  leasing  or  exchanging  with 
Mrs.  Lytton  any  piece  of  land  of  any  sort  No 
allusion  was  made  to  any  thing  of  the  kind :  no- 
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thing  passed  upon  the  occasion  directly  or  indi-       ^832. 
rectly,  touching  upon  such  a  matter  or  subject.  hiia»t  tmmh, 
I  was  not  then  acqiiainted  with  the  fact,  nor  was     ^^^Sctsioo. 
my  father,  to  my  knowledge  or  belief,  that  Mrs.    wraiH  avd 
Lytton  had  failed  to  establish  her  modus.    I  knew,     ^"^^^ 
or  rather  I  had  an  impression  fi'om  having  heard    ^"^  ^^'^ 
the  matter  talked  of,  that  there  had  been  a  ques- 
tion as  to  a  right  of  modus  between  Mrs.  Lytton 
and  the  former  rector  of  Knebworth.   Mrs.  Lytton 
had  never  consulted  my  father  in  respect  to  any 
dispute  or  litigation  between  her  and  Mr.  Price 
that  I  know  o^  or  have  reason  to  believe ;  nor  do 
I  know  or  believe  that  my  father  had  any  know-* 
ledge  that  an  order  or  decree  had  been  made 
touching  the  right  of  modus  in  question,  until  the 
articles  in  this  cause  were  filed.''     Obadiah  Hesse 
deposes  to  the  same  effect. 

Then  according  to  this  evidence,  all  that  passed 
is,  Kelly  delivered  Mrs.  Lytton's  letters ;  while 
Obadiah  Hesse  was  reading  them,  Kelly  laid  down 
paper  (A),  as  an  account  of  the  value  of  the 
living;  said  that  there  were  mod  uses  on  the  living, 
subject  to  which  Mrs.  Lytton  made  the  present- 
ation,  and  that  Mrs.  Lytton  had  had  great  trouble 
and  vexation  about  them.  George  Hesse  made  a 
natural  and  civil  answer,  that  he  was  sure  it  was 
not  the  wish  of  his  brother  to  give  Mrs.  Lytton 
any  trouble  or  vexation,  merely  repeating  Kelly's 
words ;  but  as  to  all  these  explanations,  promises, 
and  agreements,  not  a  word  took  place.  The  in- 
ference to  be  drawn  by  George  Hesse  from  this 
conversation  was,  that  though  the  moduses .  had* 
caused  Mrs.  Lytton  vexation,  they  were  valid, 
and  finally  established ;  for  paper  A,  by  deducting 
them,  described  them  as  valid.  Obadiah  Hesse 
gives  as  positive  a  contradiction  to  Kelly's  state- 
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18^-       ment.     He  says  that  he  did  not  attend  to  the 

Hilary  tmiii,  whole  of  the  coDversatioD  between  Kelly  and  his 

lit  seision.     gQjj^  ^jjj  never  heard  the  word  modus  mentioned. 

WmsH  AMD     "  Whilst  I  was  still  full  of  Mrs.  Lytton's  letters, 
ootLATT     jfgiiy  }JJ^J  turned  to  my  son,  and  in  answer  to 

^*»«'  ^^^^    something  which  I  did  not  hear,  my  son  said  that 
'he  was  sure  his  brother  would  not  give  Mrs. 
Lytton  any  trouble.'     I  heard  ray  son  George  saj 
something  to  that  effect  to  Kelly,  but  what  called 
for  it  I  certainly  did  not  hear."     And  in  a  subse^ 
quent  part  of  his  evidence  he  says, — **  I  did  not 
hear  Kelly,  during  the  short  time  he  was  with 
me,  on  the  aforesaid  12th  of  October,  say  a  word 
about  moduses  or  allude  to  any  thing  of  the  kind, 
and  I  can  safely  say  that  I  then  knew  nothing 
whatever  about  them."     One  of  the  chief  impro- 
babilities pointed  out  in  the  evidence  of  Obadiah 
Hesse  is,  that  he  should   not  have  heard  what 
Kelly  said,  nor  any  thing  about  the  moduses;  and 
it  was  argued  that  as  he  was  present  when  it  is 
admitted  that  moduses  were  talked  of,  he  must 
have  heard  it.     When  this  argument  was  urged,  I 
confess  that  I  did  not  concur  with  the  observ- 
ation.    Mr.  Hesse  had  just  received  this  unex- 
pected but  welcome  intelligence  of  the  prefer- 
ment to  be  given  to  his  son  ;  he  was  reading  Mrs. 
Lytton's  letters,  and  naturally  enough  he  read 
them  twice  over.     Under  these  circumstances,  I 
thought  it  not  improbable  that  he  might  not  have 
heard  the  expression ;  it  appeared  to  me  hy  no 
means  a  departure  from  the  ordinary  course  of 
the  human  mind ;  and  since  the  argument  I  have 
accidentally  been  confirmed  in  that  opinion  by  a 
passage  in  a  recent  publication  of  some  celebntyj 
viz.,  "  Dr.  Abercrombie's  Enquiries  concerning  the 
Intellectual  Powers,"  in  which  there  is  this  passage: 
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*•  It  is  familiar  to  every  one  that  when  the  mind       ^^2. 
is  closely  occupied,  numerous  objects  may  pass  hhjoit  Tb»k. 
before  our  eyes,  and  circumstances  be  talked  of     J»t  sewion. 
in  our  hearing,  of  which  we  do  not  retain  the    whub  akd 
slightest  recollection ;  and  this  is  often  in  such  a  de-     woollati 
gree  as  implies  not  a  want  of  memory  only,  but  an    ^■•^  ^*^- 
actual  want  of  the  perception  of  the  objects."  (a) 

Thus  it  is  not  improbable  that  O.  Hesse  was  so 
full  of  the  subject  of  the  letters,  that  he  did  not 
hear,  or  paid  no  attention  to  the  conversation  be- 
tween Kelly  and  his  son  ;  that  he  might  have 
only  caught  the  single  observation  of  his  son,  and 
might  not  have  heard  the  word  modus  mentioned. 
I  am  of  opinion,  therefore,  that  these  accounts  are 
not  so  improbable  as  to  falsify  the  testimony  of 
both  or  either  of  the  witnesses  ;  that,  on  the  con- 
trary, what  is  deposed  to  have  taken  place  is  so  na- 
tural under  all  the  circumstances,  that  the  depositions 
of  the  two  witnesses  amount  to  a  full  contradiction 
of  Kelly;  and  that  these  two  witnesses  are  each  at 
least  full  as  worthy  of  credit  as  Kelly.  Without 
entering,  therefore,  into  a  further  examination  of 
this  part  of  the  case,  the  circumstances  in  evidence 
as  to  what  took  place  on  the  12th  of  October,  are 
not  sufficient  to  establish  what  constitutes  the 
basis  of  the  charge,  that  there  was  a  corrupt  agree- 
ment for  a  simoniacal  promotion  of  the  defendant. 

It  becomes,  therefore,  unnecessary  to  examine 
with  any  degree  of  minuteness,  the  interview  of 
the  l6th  of  October,  to  which  Lake  is  the  only 
witness  on  the  one  side,  and  O.  Hesse  on  the 
other.  It  is  not  maintained  that  any  corrupt 
agreement  per  se  is  proved  to  have  taken  place  on 
the  l6th :  it  is  only  contended,  that  what  then 
occurred  when  connected  with  the  interview  on 

(tf)  2d  Ed.  p.  59. 
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1^^*       the  l«th  amounts  to  such  proof:  but  if  Kelly  has 
HiLAKT  Ts»ii^  proved  nothing  on  the  12th,  there  is  nothing  tocor- 
litsenion,    roborate  or  to  connect  with,  and  Lake's  evidence 
whi«  avb    thus  loses  all  its  weiffht.     He  is  Mrs.  Lytton's 
A  solicitor,  and  there  is  no  ground  to  question  his 

Hwi,  Clerk,  general  character  and  respectability.  He  however 
is  not  the  solicitor  conducting  this  cause,  but  is 
only  a  witness,  Kelly,  as  I  have  said,  furnishing 
the  facts.  It  is  not  therefore  extraordinary,  nor 
any  discredit  to  Lake,  that  his  evidence  does  not 
support  the  ninth  article  as  laid.  In  speaking 
of  the  interview  with  Obadiah  Hesse,  Lake  ex- 
pressly says : — "  I  told  him  that  Mrs.  Lytton 
wished  to  have  a  lease  of  the  whole  of  the  tithes 
granted  to  her ;  and  to  this  he  answered,  *  that 
he  was  sure  that  his  son  would  do  any  thing  Mrs. 
Lytton  wished.*  The  particular  terms  of  the  lease 
were  not  alluded  to  by  either,  nor  was  there  any 
agreement  concluded  between  us.  I  introduced 
the  subject,  by  mentioning  how  Mrs.  Lytton  had 
been  circumstanced  for  a  considerable  time,  owing 
to  the  dispute  about  the  tithes ;  and  he  expressed 
himself  as  being  fully  aware  of  the  circumstances, 
and  so  satisfied  on  my  telling  him  that  Mrs. 
Lytton*s  wish  was  to  have  a  lease  of  the  whole  of 
the  tithes  granted  to  her,  that  he  said  liis  son 
would  do  every  thing  she  required,  and  he  dis- 
tinctly undertook  to  me  that  his  son  would  do  so, 
and  I,  satisfied  with  his  assurances,  wrote  to  Mrs. 
Lytton  to  that  effect :  but  nothing  was  said  either 
by  Mr.  Hesse  or  myself  that  it  was  in  consider- 
ation of  his  son's  doing  what  he  thqn  undertook 
for  him  that  he  should  do,  that  he  was  to  be  pre- 
sented to  the  aforesaid  rectoiy  of  Knebworth; 
nor  did  he  tell  me  that  his  son  was  privy  to  what 
he  was  then  promising  for  him,  or  that  he  had 
his  son's  authority  for  what  he  did  so  promise,— 
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he  merely  expressed  his  perfect  confidence  that       ^832. 
his  son  would  perform  what  he  undertook  ^  for  hila»t  Tnm, 
him,  and  do  every  thing  to  Mrs.  Lytton's  satis-     ^'*^^^°°' 
faction.'*  Whish  aw 


What  then  is  the  fair  construction  of  this  ? 


WOOLLATT 


Here  is  a  mere  general  answer  by  Obadiah  HM«,cfo»*. 
Hesse  that  his  son  would  do  what  Mrs.  Lytton 
wished  j — ^no  particulars  entered  into,  no  agree- 
ment  made,  no  privity  nor  authority  on  the  part 
of  the  son  suggested ;  and  Lake  expressly  declares 
that  this  lease  was  not  the  condition  of  the  pre- 
sentation. On  Lake's  own  statement  no  corrupt 
agreement  or  promise  is  proved  on  the  l6th. 

The  granting  a  lease  of  the  tithes  is  not  ne- 
cessarily simoniacal;  it  might  be  that  the  full 
value  was  to  be  allowed  for  the  tithes.  The  an- 
swer, ^'  he  was  sure  his  son  would  do  any  thing 
Mrs.  Lytton  wished,"  must  be  understood  as  any 
thing  which  Mrs.  Lytton  could  with  propriety 
ask,  and  his  son  could  with  propriety  grant ;  not 
that  he  would  do  any  thing  corrupt  or  simoniacal, 
as  a  consideration  for  obtaining  the  living.  Oba- 
diah Hesse  gives  a  clearer  account  of  the  con- 
versation than  Lake — he  says  **  that  Lake  spoke 
of  the  modus  as  valid ;  that  the  lease  was  suggested 
by  Richardson,  a  former  agent  of  Mrs.  Lytton, 
but  thai  he,  Lake,  doubted  the  expediency  of  it, 
as  it  might  produce  suits :  and  Obadiah  Hesse 
pointed  out  the  invidious  circumstances  in  which 
his  son  might  be  placed  thereby  j  and  distinctly 
told  Lake  that  he  could  undertake  nothing  what- 
ever for  his  son."  It  is  so  pleaded  in  the  responsive 
allegation,  and  it  has  not  been  counterpleaded, 
though  it  might  have  been.  Obadiah  Hesse  so 
deposes,  and  it  has  not  been  attempted  by  an  ex- 
ceptive allegation  to  disprove  the  truth  of  this 
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^^^'       part  of  the  deposition,  not  even  as  to  his  fetching 
Hilary  t«»ii,  ^  volume  of  Bum  to  show  hc  could  make  no  pro- 

i.tJC«iOn.  mige      foj,      Ijjg      g^jj 

WH18H  AHD        From  both  accounts  it  appears  that  Mrs.  Lytton 
^o."^"     was  desirous  of  a  lease  of  the  tithes ;  and  the  most 
Hmsi,  aerk.    imprudent  step  and  the  most  unsatisfactory  part 
of  the  case  is,  that  Obadiah  Hesse  did  so  far  give 
way  to  that  wish,  as  on  the  27th  of  October  to 
consent  that  a  skeleton  lease  should  be  drawn, 
and  sent  to  him  for  perusal.     In  his  answer  to  the 
seventeenth  interrogatory  he  admits  that ;  but  he 
positively  deposes  that  it  was  only  to  satisfy  Mrs. 
Lytton,  but  without  any  intention  of  granting  it 
The  skeleton  lease  is  exhibited.     In  it  no  men- 
tion is  made  of  moduses,  nor  is  the  amount  of 
rent  fixed  ;  and  without  the  rent,  it  does  not  ap- 
pear whether  the  modus  of  26/.  a  year  was  even 
contemplated  in  lieu  of  tithes  of  210/.,  or  was  or 
was  not  proposed  to  be  accepted.     All  this  takes 
place  afler  inductiQn  ;  and  Lake,  as  I  have  said, 
admits  it  was  not  on  the  l6th  made  the  condition 
of  the  presentation  j  nor  were  any  particulars  then 
entered  upon.     On  the  27th5  this  preparation  of 
the  lease  was  set  in  motion  :  the  defendant  was 
not  privy  to  it,  and  when  it  was  communicated  to 
him,  he  declined  to  execute  it ;  he  "  cannot  and 
will  not  have  any  thing  to  do  with  it :"  and  it  was 
never  executed. 

There  is  a  subsequent  circumstance,  which  is 
not  very  material  to  the  main  issue,  except  as 
going  to  credit.  After  alleging  various  circum- 
stances, as  occurring  on  the  25th  and  27th  Oc- 
tober, the  articles  go  on  to  plead,  in  the  eighteenth 
article: — "In  pursuance  of  the  simoniacal  co- 
venants and  agreements  made  by  or  for  you,  and 
with  your  privity  and  consent,  as  a  consideration 
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for  your  obtaining  the  presentation  to  the  rectory,       1832- 
Kelly,  with  your  privity  and  consent,   and  in  hixart  tbrm, 
anticipation  of  the  lease  or  leases  undertaken  to     i*^  seswon. 
be  executed  by  you  in  favour  of  the  aforesaid    ^hmh  and 
Mrs.  Lytton,  did,  on  28th  October,  1830,  take     W"*^*^" 
possession  of  the  cow  pasture  meadow,  part  of  the    ^*^  ^^**^ 
glebe  aforesaid,  for  her,  in  her  name  and  on  her 
behalf,  and  also  did  with  your  privity  and  consent, 
for  her,  and  in  her  name,  and  on  her  behalf, 
underlet  the  same  cow  pasture  meadow  to  one 
Richard  Ilott."     And  Kelly,  in  support  of  this 
article,  deposes  thus : — **  I  took  possession  of  the 
cow  .pasture  meadow  on  the  28th  or  29th  of  Oc- 
tober last,  in  the  name  and  on  the  behalf  of  Mrs. 
Lytton,  and  in  pursuance  of  the  agreement,  of 
which  I  have  before  spoken ;  but  more  particularly 
in  consequence  of  the  authority  which  Obadiah 
Hesse  had  given  me  in  the  name  of  his  son  James 
to  take  possession  thereof  for  Mrs.  Lytton,  at  an 
interview  I  had  with  him  a  day  or  two  before.  At 
the  time  I  took  possession  of  the  said  meadow,  I 
took  the  articulate  Richard  Ilott  with  me,  and 
told  him  he  might  hold  it  as  he  had  been  in  the 
habit  of  doing  before.    I  do  not  recollect  that  I 
mentioned  Mrs.  Lytton*s  name  to  him ;  or  said  on 
what  terms  he  was  to  hold  the  meadow,  except 
that  he  might  have  it  as  he  had  held  it  under  Mr. 
Price,  and  the  time  has  not  come  when  Mrs. 
Lytton  receives  her  rent'* 

That  is  the  way  Kelly  deposes  to  this  article. 
He  does  not  come  quite  up  to  the  article,  or  say 
that  he  did  underlet  the  meadow  in  the  name  of 
Mrs.  Lytton,  because  he  cannot  recollect  whether 
he  mentioned  to  Ilott  the  name  of  Mrs.  Lytton  or 
not.  Ilott  has,  however,  been  examined  as  a 
witness  on  the  article,  and  does  not  support  it : 


I 
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1832.       for  he  says,  "  that  the  meadow  was  let  to  him 
HiLA»T  Te»w,  merely  in  the  ordinary  way,  that  Mrs.  Lytton's 
lit  Se««on.    name  was  not  mentioned  in  the  matter/*    Kelly 
WnsH  AVD    says,  that  he  had  not  received  the  rent,  because 
wooiiAw     ^^  ^^^  j^^j  ^^^  arrived  when  Mrs.  Lytton  re- 
Uemmt  Oerk.   ceives  her  rent ;  but  it  appears  from  llot^s  evi- 
dence, that  he  had  paid  the  rent  to  Mr.  Hesse, 
and  not  to  Kelly,  the  agent  of  Mrs.  Lytton;  and 
that  accounts  for  Kelly's  not  speaking  quite  up  to 
the  article. 

The  defendant  pleads  in  the  seventh  article  of 
his  allegation :  "  that  on  Monday,  the  Sdth  October, 
1830,  James  Hesse,  together  with  Obadiah  Hesse^ 
George  Hesse,  and  Kelly,  being  then  at  the  house 
of  Mrs.  Lytton,  at  Knebworth,  it  was  proposed 
that  they  should  look  at  the  rectory  house  and 
the  glebe.     That  whilst  they  were  engaged  in  the 
inspection  of  the   glebe,  Kelly  informed  James 
Hesse,  that  Ilott  (then  tenant  and  occupier  of  the 
glebe)  was  willing  and  anxious  to  continue  to  hold 
so  much  of  the  same  as  was  arable.     Whereupon 
James  Hesse  replied,  '  that  he  was  ready  to  con- 
sent to  such  an  arrangement  for  the  following 
year.'     That  James  Hesse  expressed  his  intention 
of  holding  the  said  pasture  land,  including  th^ 
cow  pasture,  himself,  and  requested  Kelly,  as  bis 
agent,  to  make  the  most  of  it  till  the  pastures  were 
shut  up  for  hay.     That  on  the  said  occasion,  no 
other  conversation  passed  between  the  parties, 
with  reference  to  or  connected  with,  the  cow 
pasture  field,  or  the  letting  thereof."    According 
to  this  statement,  the  meadow  was  not  taken 
possession  of  for,  nor  let  as  belonging  to,  Mrs. 
Lytton ;  but  James  Hesse  desires  Kelly  to  vaske  the 
most  of  it.     And  the  tenth  article  pleads  in  con- 
firmation of  this,  "that  Hesse  caused  the  cow 
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{>asture  meadow  to  be  shut  up  for  hay,  that  he       ^^2. 
mended  the  gaps  in  the  hedges^  and  received  the  hiulrt  Tibm, 

pp^i.  f9  iBt  Session. 

George   and   Obadiah    Hesse   depose  in   con-    Whish  and 

firmation  of  this  article.     The  question^  which  is        «>i.LATr 

the  true  account,  may  throw  much  light  on  the    ^■""'  ^^^^ 

relative  credit  of  the  Hesses  and  of  Kelly.     How 

does  the  transaction  turn  out  ?  What  is  the  conduct 

of  both  parties  ?     Ilott  had  the  pasturing  as  he 

had   before  for  many  years   under  the    former 

rector — he  says,  "  he  took  it  of  Kelly,  but  that 

the  name  of  Mrs.  Lytton  was  never  menticxied  to 

him  on  the  occasion."    He  pays  his  rent  to  James 

Hesse :  at  the  proper  season  Hesse  fences  up  the 

field  for  hay :  he  has  the  mole  hills  levelled — has  it 

mowed  for  hay }  he  is  rated  to  the  parish  for  it,  he 

pays  the  rates  as  well  as  receives  the  rent  from 

Ilott.     Kelly  then  thinks  proper  to  set  up  a  claim 

on  the  faith  of  a  simoniacal  contract  or  agreement. 

When  was  this  done  first?     After  the  articles 

were  given  in.     Before  that  time  there  was  no 

suggestion  that  Kelly  was  in  possession  of  the 

cow  pasture  on  behalf  of  Mrs.  Lytton.     It  is  not 

pleaded  that  a  single  step  was  taken  to  interrupt 

the  possession  of  Mr.  Hesse,  till  after  the  articles 

were  given  in.    Then  this  is  set  up  for  the  first 

time.    The  articles  were  given  in  on  the  ISth  of 

May:  on  the  1st  of  June,  Kelly  turns  in  the  cows 

of  Mrs.  Lytton,  as  an  assertion  of  possession  on 

her  part.     The  cows  are  turned  out  by  Hesse's 

servant.     Kelly  then,  armed  with  his  constable's 

stafi*and  attended  by  the  deputy  steward  and  two 

or  three  other  persons,  turns  the  cows  in  again, 

and  tells  James  Hesse's  servant  to  turn  them  out 

at  his  peril.     What  does  James  Hesse  do  ?     He 

does  not  tamely  submit— he  boldly  brings   an 
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1832.       action   against    Kelly  for    a  trespass,   when    of 

HiLAiiY  Tnx,  course  this  agreement  must  be  the  main  defence 

iitjeMion.     against  the  action.     Kelly  is  examined  on  the  8th 

whuu  AMD    of  June,  and  he  gives  that  part  of  his  evidence 

WooLLATs     ^jjj^ii  I  j^g^^g  ygj^j^     'pjje  action  is  tried ;  and  it 

Hms,  oerk.    comcs  out  in   the   evidence  of  George    Hesse, 
incidentally,  on  inteiTOgatory,  that   his   brother 
succeeded  in  his  action ;  and  consequently  that 
this  agreement  for  the  cow  pasture  was  not  sub- 
stantiated, and  was  not  really  entered  into.     It  is 
perfectly  demonstrated  that  the  field  was  not  let 
for  Mrs.  Lytton,  and  that  the  rent  was  received 
by  Hesse,  and  I  must  consider  that  Kelly  when 
he    supplied    the    information,    on    which     this 
eighteenth  article  was  drawn,  must  have  known 
that  he  was  causing  matters  to  be  inserted  which 
were  untrue  and  which  the  evidence  of  his  own 
witness  has  completely  falsified. 

This  circumstance,  as  I  have  said,  only  afiects 
this  criminal  suit  for  simony,  as  showing  that  false 
facts  have  been  set  up  in  these  articles,  and  as 
bearing  on  the  credit  of  Kelly.  It  is,  however, 
hardly  necessary  for  that  purpose:  for,  on  the 
whole,  considering  the  burden  of  proof  is  on  the 
promoters,  and  that  a  forfeiture  of  the  freehold 
would  be  the  result  if  this  part  of  the  case  were 
proved,  the  Court  is  of  opinion  that  the  weight  of 
the  evidence  is  against  the  charge,  and  that  the 
proof  will  not  warrant  a  sentence  that  the  de- 
fendant was  simoniacally  promoted.  Even  if  there 
were  a  doubt  upon  the  question,  the  defendant 
would  be  entitled  to  the  benefit  of  the  doubt,  and  to 
an  acquittal.  But  supposing  the  proof  on  the  second 
point  had  established  that  the  defendant  had 
been  simoniacally  promoted,  the  Court  having  de- 
cided that  he  is  not  guilty  of  simony,  and  that  he  was 
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not  privy  to  the  simoniacal  promotion,  or  guilty       183SJ. 
of  any  ex  post  facto  act  confirming  and  carrying  hila»t  timt, 
into  effect  any  corrupt  agreement,  could  a  sentence     ^^  scmjod. 
of  deprivation  be  pronounced  by  this  Court  in  a    whisr  akd 
criminal  suit  j  for  it  is  a  criminal  suit;  the  defendant     ^^^^ 
is  charged  with  a  crime — with   an  odious  and    HMs^^cfe?** 
corrupt  bargain ;  he  is  innocent  of  the  charge : 
can  he  then  be  punished  for  a  crime  of  which  he 
is  not  guilty  ?    The  statute  may  render  his  title 
invalid,   and  it  may   be    loosely  said    by  some 
writers,  that  the  presentee  is  thereby  punished. 
But  the  use  of  such  a  term  will  not  render  him 
liable  to  a  criminal  proceeding  by  articles  ^*  for  his 
soul's  health/*     This  is  not  the  sort  of  suit  to  be 
brought  for  that  purpose.     The  moral  character 
of  the  defendant,  though  untouched,  has  been  at« 
tacked,  for  if  privy,  he  must  have  been  guilty  of  gross 
perjury ;  if  he  is  innocent,  he  is  in  plain  justice 
entitled  to  be  dismissed  from  the  suit,  and  to  be 
dismissed  with  costs. 

The  suit  in  this  form  ought  not  to  have  been 
brought  against  the  defendant.  No  authority  is 
to  be  found  that  establishes  such  a  principle — that 
in  a  criminal  suit  a  party  can  be  punished  for  a 
crime  of  which  he  is  not  guilty.  Clarke  (a)  and 
Oughton  (6)  lay  it  down,  that  for  simony  a  party 
may  be  proceeded  against  and  punished  either  ex 
qffido  or  ad  instantiam  partis :  but  they  do  not  lay 
it  down,  that  if  a  party  be  proceeded  against  cri- 
minally and  be  not  guilty  of  simony,  he  may  be 
deprived  because  he  has  been  simoniacally  pro* 
moted  without  his  privity  or  sanction.  They  say 
nothing  of  "  simoniace  promotus  ".  The  phrase  is, 
si  clericus  commistt  simomam.   There  is  no  instance 


(fl)  Praxis,  tit.  132.  (6)  Ordo  Jud.  t.  4. 
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1832.       of  a  proceeding  since  the  stat.  of  Eliz.,  against  a 

HiLAET  TEftM,  person  as  simoniace  promotus.     Nor  is  there  any 

ut  se8»ion.     ^j^gg  before  the  statute,  recorded  in  the  annals  of 

whish  and    these  Courts.     That  statute  declared  the  present^ 

OOLLATT  j^jJqj^    J-q    \yQ    yQy^    r^Ud      tO      dCVOlvC     UpOtt    thC    CfOWn. 

Hxisi,  otrk.    The  proceeding  under  that  statute  has  been  in  all 
instances,  for  nearly  300  years,  by  a  quare  impediL 
The  authorities  do  not  quite  satisfy  me,  that  the  canon 
law  had  ever  so  far  been  received  into  the  ecclesias- 
tical law  of  this  country  as  to  render  a  clerk  "  si- 
moniace promotus  *\  but  not  privy,  liable  to  be  de- 
prived ;  or  that  such  was  the  law  of  this  country 
before  the  stat.  of  Eliz.,  by  the  ninth  section  of 
which  statute  the  penalties  before  inflicted  by  the 
ecclesiastical   law  are  preserved.      The   case   of 
Baker  v.  Rpgers  (at),  though  relied  upon  and  com- 
ing  nearest,  does  not  quite  establish  that  point : 
nay,  it  rather  seems  to  be  an  authority  on  the 
other  side.     In  that  case  a  prohibition  was  moved 
for  in  a  suit  before  the  High  Commission  Court. 
It  was  suggested  as  the  facts  of  the  case,  that  the 
living  being  void,  the  brother  of  Baker  had  given 
180/.  for  the  presentation,  to  which  Baker  was  not 
privy:   but   after  possession   of   the   living    the 
brother  informed  him  what  he  had  paid  for  the 
presentation,  requiring  him  to  have  consideration 
thereof.     The  clerk  was  proceeded  against  before 
the  High  Commission  Court,  not  as  simoniace  pro- 
motuSf  but  for  simony.     The  Court  pronounced 
that  this  was  simony,  and  deprived  him :  for  so, 
says  the  report,  is  their  course  when  one  is  de- 
prived   as  simoniacus.      The .  prohibition  was  re- 
fused on  the  ground  that  the  High  Commission 
Court  had  found  him  guilty  of  simony:  he  was 

(a)  Cro.  Eliz.  768. 
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deprived  as  simoniacusj  not  as  simoniace  promotus  ; 
and  the  Temporal  Court  could  not  enter  into 
the  facts,  whether  really  or  not  guilty  of 
simony;  whether  the  brother,  having  told  him 
that  he  had  given  this  180/.  for  the  presentation 
during  the  avoidance,  and  requiring  him  to  have 
consideration  thereof,  made  him  ex  post  facto  a 
party  to  the  simony ;  whether  he  had  had  consi- 
deration and  repaid  his  brother,  or  what  other 
facts  there  might  be  to  render  him  sirnoniacus^  and 
not  merely  simoniace  promotus^  the  Court  would 
not  inquire,  for  the  High  Commission  Court,  to 
which  prohibition  was  prayed,  had  found  it  si<> 
mony.  If  the  High  Commission  Court  had  pro- 
nounced him  simoniaci  promotus  merely,  and  en^ 
tertained  a  criminal  suit  against  the  defendant^ 
fiQn  constat^  that  a  prohibition  might  not  have  been 
granted,  and  that  it  might  not  have  been  decided 
that  the  High  Commission  Court  had  gone  beyond 
its  jurisdiction. 

In  the  present  case  there  is  no  privity  before, 
nor  confirmation  after :  here  the  incumbent  is  not 
informed  that  any  money  was  given  or  any  promise 
made,  nor  has  he  been  required  to  have  consideration 
thereof.  The  fact  that  any  contract  or  obligation 
was  entered  into  is  denied  throughout.  In  the 
judgment  of  the  Court,  then,  he  is  not  simoniacus. 
Even  if  there  had  been  proof  that  he  was  simo* 
mace  promotus  without  his  privity,  he  has  not  been 
guilty  of  any  crime  for  which  this  Court,  in  this 
criminal  suit,  can  punish  him,  supposing  that  his 
possession  were  invalid  under  the  statute.  It 
must  be  remembered,  that  the  case  of  Baker  v. 
Rogers,  the  only  decided  case  pointed  out  as 
countenancing  in  the  remotest  degree  any  such 

3  b2 
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1B32.       proceeding,  occurred  in  Queen  Elizabeth's  time, 
HiLAKT  Teem,  ^^^  ^^^^  there  has  been  no  such  case  since. 
lit  Session.         ^he  stat.  of  Wm.  (a)  has  been  referred  to  in 
wmuh  avd    the  argument.    That  statute  merely  enacts,  that 
the  forfeiture  shall  not  be  taken  advantage  of  after 
the  death  of  the  party  guilty  of  simony  or  simo- 
niacally  promoted,  when  a  subsequent  patron  has 
presented  and  a  new  clerk  been  admitted.    The 
statute  does  not  apply  to  the  present  case  except 
that  the  same  principle  of  justice  would  apply  to 
deprivation  without  guilt.  It  recites,  *'  that  whereas 
after  the  death  of  a  simoniacal  person,  another,  in- 
nocent of  such  crime,  has  been  troubled  to  the 
prejudice  of  the  innocent  patron  in  reversion,  and 
of  his  clerk,  whereby  the  guilty  goeth  away  witii 
the  profit  of  his  crime,  and  the  innocent  succeed- 
ing patron  and  his  clerk  are  punished  contrary  to 
all  reason  and  good  conscience."     If  it  be  con- 
trary to  all  reason  and  good  conscience  that  an  in- 
nocent patron  should  be  punished,  it  is  equally  so 
that  an  innocent  clerk  simoniace  promotus  without 
his  privity  should  be  deprived  of  his  living  under 
the  sentence  of  this  Court  in  the  present  criminal 
proceeding.  To  the  same  effect  Mr.  Justice  Black- 
stone  says  (b) :  •*  If  a  simoniacal  contract  be  made 
with  the  patron,  the  clerk  not  being  privy  thereto, 
the  presentation  for  that  turn  shall  indeed  devolve 
to  the  Crown  as  a  punishment  of  the  guilty  p^ 
tron ;  but  the  clerk,  who  is  innocent,  does  not  in- 
cur any  disability  or  forfeiture."    The  same  is  laid 
down  in  the  3  Inst.  154,  and  also  in  the  12th  Rep«f 
in  Dr.  Hutchinson's  case  : — "  If  the  presentee  be 
not  conusant  of  the  corruption,  then  he  shall  not 

(a)  1  W.  c.  J  6.  (b)  2  Bl.  Com.  280. 


be  within  the  clause  of  disability  of  the  same  sta-       1832. 
tute,  and  so  it  was  resolved  by  all  the  judges,  hilam  te«k, 
(vide  terba  statnti)  which  are  very  well  penned     '"Smion. 
against  the  avarice  of  corrupt  patrons."  (a)    It    wuiw  axd 
would  be  well  if  this  observation  of  Lord  Coke's     *"■;"" 
were  conveyed  to  the  patroness  of  this  living,  if,    ^"^  "^■ 
indeed,  Kelly  charges  her  truly  with  having  de- 
sired him  to  act  as  he  has  acted. 

Upon  the  whole  then  of  this  third  point,  (though 
it  seems  hardly  necessary  to  decide  it,)  the  Court 
is  of  opinion,  that  if  tAe  weight  of  the  evidence 
had  even  proved  a  corrupt  agreement  between  O. 
Hesse  and  the  agent  of  Mrs.  Lytton,  without  the 
knowledge  and  privity  of  his  son,  and  unconfirmed 
by  him,  it  would  not  be  sufficient  to  authorize  the 
Court,  in  this  criminal  suit,  to  proceed  to  a  sen- 
tence of  deprivation.  After  a  full  consideration, 
however,  of  the  evidence  in  the  cause,  the  Court 
is  of  opinion,  on  the  second  point,  that  the  fact  of 
a  corrupt  bargain,  by  which  the  defendant  was  "  si- 
moniac^y  promot^  ",  has  not  been  established. 
But  above  all,  I  am  of  opinion,  on  the  first  point, 
that  the  party  has  been  proceeded  against  crimin- 
ally for  an  o^nce  of  which  he  is  not  guilty ;  and, 
considering  all  the  circumstances  of  the  case — 
who  the  parties  are  that  have  really  instituted  the 
suit,  and  the  manner  in  which  it  has  been  carried 
on, — I  am  also  of  opinion,  that  the  defendant  is 
not  only  entitied  to  be  dismissed,  but  to  be  dis- 
missed with  his  full  costs. 

(a)  Se«  alio  WiUon  t.  Bradahaw,  2  Roll.  Rep.  463. 
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BLAKE   t;.    USBORNE. 


HlLAKT    TkEM, 

I  ft  SetdoD. 

A  perwn  who  This  wos  e  causc  of  peiturbation  of  church  seat 

has     permmion  * 

from  the  church-  betwceD  two  parishioners  and  inhabitants  of  Croy- 
•  per*te^por»-  don.  The  libel  pleaded,  that  the  pew  was  erected 
^^v^^^'^  under  a  faculty  in  1725,  'and  was  transferred  to 
^^i^Lu^i^  Haines  in  1816,  under  an  assignment  of  the  re- 
carry  into  effect  maiuder  of  a  term  of  ninety-nine  years,  which  ex- 

the  cooditioni  of      ,  ,  ^^/^         %  tt    •  •  i    ^         '^  •     'j, 

sale  of  a  house  pircd  m  1826  ;  that  Hames  contmued  to  sit  in  it 
?w  t!?  for  till  his  death  in  1830 :  that  in  March,  1831,  the 
b^\dd*und2  house  was  let  to  Harman,  and  the  churchwardens 
ao  expired  h^  agreed  that  the  pew  should  go  with  the  bouse 

culty,     has     no,  ,  *,  .'^.  .  •., 

posMssion  on  which  was  then  under  repair ;  but  that  while  un- 
bSa  Vuit  for  der  repair  Blake  and  his  mother  and  family  should 
S^nst'lT^mere  occupy  it ;  that  on  the  17th  of  April,  Usbome^ 
intruder,  auch    (without  any  authorfty,)  in  opposition  to  this  ar- 

permtssion    by^  *  _•'  .  **,  _       r»    A      *l 

the  churchward-  rangemcut,  intruded ;  and  on  the  23a  oi  Apni, 
M*c*^&1S*^  the  churchwardens  gave  Blake  a  written  autho- 
Sl."*of  !he  ^ity>  No.  1.  and  on  the  same  day  Blake  informed 
pkinuff  deckr-  Usbome   by  letter,  No.  2-   (a)  of  the  arrange- 

ing  he  proceeded  ^^  t  ixri  ••  2   A 

no  further,  the  mcnt.  Ou  the  24th  Usbome  again  mtrudea; 
the"defcnrnt     aud  ou  the  30th   Blake  wrote.  No.  3.  (b)  j  and 

with  a  lum  nom 

vUne    acpenta.       /^x  Extracts  from  No.  2.—"  The  churchwardens  have,  whflc 

rwnf  refusing  to         ^   ^     ,  ,  ,  « 

give  full  cosu  on  Mr.  Haines'  late  house  remains  untenanted^  given  me  an  autno- 
the  ground  that  Y\tj  to  Use  the  pew  allotted  to  that  house,  and  the  key,  with  tbe 
irr^ukrities  on  sAnction  of  all  interested  parties,  has  been  delivered  to  me.  •  •  • 
iMth  sides.  I  was  not  aware,  till  I  saw  the  churchwardens  to-daj,  that  yoo 

had  sat  in  the  pew  last  Sunday,  and  had  expressed  an  intention 
of  taking  possession  of  it  for  the  use  of  your  femily ;  and  both 
they  and  myself  deemed  it  proper,  in  order  to  avoid  inconvfr- 
nienoe,  that  you  should  be  apprised  of  the  present  arrangement* 
(J))  No.  3. — "  Recurring  to  the  circumstances  of  the  late  Mr. 
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on  the  1st  of  May,  Usborne  wrote  No.  4,  (a)  and 
on  the  same  day  again  intruded.  On  the  7th 
of  May  the  churchwardens  gave  Blake  a  writ- 
ten authority  to  lock  the  door  against  Usborne  ; 
on  the  8th,  Usborne  endeavoured  to  enter,  and 
£nding  the  door  locked  used  some  angry  expres- 
sions, and  on  the  15th,  previous  to  the  commence- 
ment of  divine  service,  climbed  into  the  pew ;  and 
on  the  18th,  the  churchwardens  assigned  part 
of  another  pew  to  Usborne ;  that  on  the  ^4tli 
of  July  Usborne  again  intruded  in  the  morning, 
and  in  the  evening  forced  open  the  lock :  the 
libel  prayed  that  Usborne  might  be  admonished 
from  disturbing  Blake,  and  condemned  in  costs. 

The  allegation  in  reply  pleaded  generally, — 
that  Usborne  had  been  long  an  inhabitant,  and, 
though  he  had  frequently  applied  had  been  unable 
to  obtain  a  pew,  so  many  being  supposed  to  be 
appropriated  by  faculty :  that  the  faculty  as  to  the 
pew  in  question  had  expired ;  that  in  March, 
1831,  the  house  was  sold  by  auction ;  and  thai 

Haines'  pew,  I  repeat  that  the  churchwardens  have,  in  conjunc- 
tion with  Mr.  Price  and  Mr.  Harman,  placed  the  care  of  th( 
same  in  my  hands  under  certain  qualifications ;  I  therefore  thinl 
it  right  to  say,  that  the  accommodation  I  require  during  the  pe- 
riod of  my  occupation  will  be  the  seats  on  the  side  next  to  Mr 
Minier's  pew,  the  others,  as  far  as  I  am  concerned,  are  much  at 
your  service,  upon  the  understanding  that  you  enter  the  pe^ 
upon  sufferance,  undertaking  to  vacate  the  same  whenever  it 
may  be  demanded  by  Mr.  Harman  on  behalf  of  his  tenant.  Foi 
the  sake  of  clearness,  I  request  the  favour  of  your  addressing  i 
letter  upon  the  subject,  expressive  of  the  conditions  referred  tO; 
either  to  the  churchwardens  or  myself  before  church-time  to- 


morrow." 


(a)  No.  4. — ''  In  answer  to  yours  received  late  last  evening 
I  b^  to  say,  on  no  account  will  I  compromise  the  rights  anc 
privileges  of  the  churchwardens  by  any  act  of  mine :  and  I  an 
sure  you  wiU  see  this  resolve  correct,  for  in  all  probability  nexl 
year  you  will  be  one." 
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1832.       BJake  was  the  siuctioneer.    That  in  April,  Usborne 

HiLART  Tkrk,  applied  to  one  of  the  churchwardens  for  sittiDgs 

litseiiioo.     in  thg  p^^,  jjj  question,  who  told  him  that  Hannan, 

blau  who  had  already  a  pew,  was  to  have  the  choice  of  the 
UfB^MK.  t^'o  9  ^^^  that  Usborne  should  be  seated  in  theother ; 
that  Harman  declining  to  occupy,  Usborne  sat  there- 
in ;  that  the  permission  subsequently  ^ven  to  Blake 
and  his  family,  was  obtained  on  false  representa- 
tions that  the  pew  was  a  faculty  pew  appurtenant 
to  Harman 's  house.  The  remainder  of  the  alle- 
gation went  at  great  length  into  several  communi- 
cations from  April  17  to  May  29*  between  the 
churchwardens  and  Usborne,  respecting  thepew^in 
which,  as  pleaded,  the  churchwardens  bad  not  in- 
formed Usborne  that  they  had  given  Blake  a  written 
authority  to  sit  in  the  pew,  nor  to  lock  the  door;  and 
that  Usborne  was  first  informed  thereof  by  a  letter 
from  Blake's  solicitor  on  the  7th  of  June  (fl),  and  it 
denied  or  explained  the  several  disturbances  laid 
in  the  libel ;  and  alleged  that  the  pew  assigned  to 

(a)  Extract  of  a  letter  from  Mr.  Drummond  to  Mr.  Up- 
borne. 

"  DEAR  SIR,  "  Croydon^  7  June,  1831. 

<'  Mr.  Harman  and  Mr.  Price  have  called  upon  me  with  Mr. 
Blake  on  the  subject  of  a  claim  which  you  appear  to  have  been 
making  to  the  possession  of  a  pew  in  the  south  gallery  of  Crof- 
don  church,  and  they  have  desired  me  to  commence  a  suit  against 
you  in  the  Court  of  Peculiars.  •  .  .  This  is  a  facnlty  P^^ 
purchased  by  the  late  Mr.  Haines  in  1816  of  Mr.  B.  Long 
for  60  g*.;  Miss  Haines  (Mr.  Haines'  representative)  h*" 
granted  a  lease  of  the  house,  lately  occupied  by  Mr.  Haines,  ana 
of  this  pew,  to  Mr.  Hannan  for  21  years.  In  addition  to  this* 
jthe  churchwardens  have  by  writing  under  their  hands  anthonJed 
Mr.  Blake  to  occupy  the  pew  until  Mr.  Harman  has  itmnd  a 
tenant  for  the  house,  and  as  you  were  unwilling  to  accept  H^ 
Blake's  offer  of  occupying  part  of  the  pew  upon  the  same  terms 
that  he  would  occupy  the  remainder,  the  churchwardens  aathori 
ized  iMr.  Blake  to  lock  the  door  against  you." 


Usborne  was  insufficient  in  size.     The  allegation       1833. 
exhibited  the  comiitions  of  sale,  and  a  subsequent  HoimT  tom, 
correspondence  between  Blake  and  Usborne  re-     '«s^on. 
spectiug  the  pew  (a).  Btuk 

Lusftmglon  and  Nicholl  in  objecUon  to  the  al- 
legation. 

No  claim  by  faculty  or  prescription  is  asserted  : 
both  parties  rest  on  a  mere  possessory  title,  the 

(«)  Mr.  Blake  to  Mr.  Usbome^ — 
"  DBAR  SIB,  "  May  8. 

"  As  my  Goaduct  while  repretenting  tke  interest  of  other 
parties  nuy  be  misconntmed,  I  b^  to  say,  iu  the  case  of  the  lata 
Mr.  Haines'  pew,  that  there  u  nothing  whatever  of  personality 
towards  yon:  it  is  thought  right  the  privileges  of  others  should 
be  protected,  and  of  course  my  conduct  as  their  representative 
results  from  the  advice  I  hare  received." 

"  SIB, 

"  In  answer  to  yonn,  just  received,  there  is  nothing  ean  jus- 
tify your  conduct  at  the  dinrch  this  morning  in  preventing  my 
son  entering  the  pew,  and  I  regret  you  think  [voper  to  be  made 
the  tool  of  other  parties.  I  have  the  assurance  of  the  church- 
wardens  to-day  that  they  have  given  neither  you  or  any  other 
person  permission  to  lock  the  pew  against  us,  and  are  much  sur- 
prised at  your  taking  that  liberty.  Should  I  experience  similar 
treatment  next  Sunday,  I  shall  certainly  apply  to  the  proper  au- 
thorities tot  redress.  I  hear  this  is  not  the  only  instance  of  your 
acting  to  prohibit  parishioners  in  their  right  to  a  pew. 
"  Your  most  obedient  servant, 

"  Thob.  Ubbobnb." 

"BIB,  "Maylh 

"  1  received  yours  of  Sunday  last  by  the  Zd.  post ;  and  will 
spare  you  all  trouble  upon  the  subject  of  the  l^e  Mr.  Haines' 
pew,  by  assuring  you  that  I  shall  keep  the  door  locked.  I  chusa 
to  be  thus  unequivocal  that  you  may  not  remain  in  doubt  as  to 
my  future  conduct  in  the  transaction. 

"  Your  obedient  servant, 

"  JoHir  Blakb." 


A 
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1833.       faculty  has  expired,  and  is  merely  pleaded  histori- 

itt  senion.  «<  jf  ^  house  has  always  had  a  pew,  it  may  be  a 
Blakb       fair  ground  for  the  churchwardens  to  place  the 

UsMKNi.  proprietor  there/*  Turner  v.  Giraud,  3  Phil. 
587.  So  in  Fuller  v.  Lane,  2  Add.  438,  the  Court 
intimated  a  similar  opinion.  But  in  a  suit  of  this 
sort,  neither  by  nor  against  churchwardens,  the 
Court  cannot  consider  whether  the  party  was  pro- 
perly seated,  but  whether  being  legally  seated  by 
the  churchwardens,  he  has  been  disturbed.  For 
"  whether  the  churchwardens  have  exercised  a 
sound  discretion  in  the  selection  of  the  actual  oc- 
cupant,  is  no  part  of  the  question  to  be  decided 
even  in  a  suit  against  churchwardens  for  disturb- 
ing one  person  in  order  to  seat  another."  Wyllie 
V.  Mott,  Vol.  I.  40. 

Per  Curiam. 
The  question  of  law  is,  was  Blake  in  such  a 
possession  of  this  pew  as  to  be  liable  to  be  dis- 
turbed ?   Was  he  seated  there  as  an  inhabitant,  or 
only  to  carry  into  effect  the  conditions  of  sale  ? 

Argument  resumed. 
Whenever  churchwardens  have  exercised  their 
authority,  no  one  can  of  his  own  authority  dis- 
possess them  :  the  only  mode  of  opposing  the  ar- 
rangement is  an  appeal  to  the  Ordinary,  who,  if 
the  churchwardens  are  in  error,  will  correct  them : 
even  the  churchwardens  having  exercised  their 
authority  are  functi  oificio.  Lord  Stowell,  in 
,  Groves  V.  Wright,  1  Consistory  Rep.  195,  said,  "a 
prescriptive  title  cannot  be  altered  by  any  autho- 
rity, nor  a  possessory  title  by  the  churchwarden 
alone,  though  it  may  be  by  the  Ordinary."     This 
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is  a  little  qualified  in  Tarham  v.  Templar,  3  Phil.        1832, 
523  :   **  the  churchwardens  may  remove  persons  hila»t  Teek, 
originally  placed  in  seats,  or  their  descendants ;     i«t  scMJon. 
but   if  they  do  so  capriciously,  or  without  just       Blaki 
ground,    the   Ordinary  will   control  and  correct      uw»k«. 
them/'      Blake,  therefore,  though  his  sitting  was 
temporary,  had  a  prima  facie  possessory  title,  and 
may  bring  a  suit,  for  which  a  fact  of  possession  is 
sufficient.  Petman  v.  Bridger,  1  Phil.  324.  The  ob- 
jection that  Blake  has  no  sufficient  original  title  on 

^hich  to  found  a  suit  of  perturbation  should  have 

been  taken  to  the  libel  which  states  all  the  facts. 

This  allegation  in  effect  amounts  to  an  affirmative 

issue,  because  it  admits  no  title  in  Usborne. 

Addams  contra. 
I  admit,  generally  speaking,  that  possessory 
titles  are  sufficient  for  such  a  suit.  But  what  is 
Blake's  possession  ?  It  is  nothing  more  than  occu- 
pancy till  Harman  can  find  a  tenant  for  the  house  : 
Blake  is  not  the  real  party ;  the  suit  is  not  by 
Blake  for  disturbing  him,  but  is  in  fact  for  the 
enhancement  of  the  value  of  Harman's  house. 
Blake's  letters  show  that  he  was  acting  as  the  agent 
of  others :  the  matter  has  been  brought  vexa- 
tiously  into  Court ;  my  party  is  entitled  to  his  costs. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  for  perturbation  of  seat  brought 
by  Mr.  Blake,  a  parishioner  of  Croydon,  against 
Mr.  Usborne,  also  a  parishioner.  A  long  libel  con- 
sisting of  eleven  articles  with  several  exhibits  an- 
nexed, has  been  given  in,  and  a  long  allegation, 
consisting  of  nineteen  articles  with  further  exhi- 
bits, is  now  tendered  in  contradiction  and  reply. 
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1832.       Upon  these  pleas  many  witnesses  will  probably  be 

HiLAET  Temm,  examined  and  considerable  expence  be  incurred, 

itt  smon.    yet  the  merits  may  be  collected  from  the  letters 

Blake  exhibited,  which  are  sufficient  to  show  that  the 
usi^Eirx.  question  is  one  rather  of  law  than  of  fact.  When 
such  is  the  case,  the  Court  is  always  anxious  to 
give  an  early  intimation  of  Its  opinion  upon  the 
law,  more  especially  in  parochial  matters,  in  order 
that  the  parish  should  get  into  the  right  course, 
and  that  animosities  should  cease  as  soon  as  pos- 
sible; since  it  seldom  happens  that  the  interest 
and  excitement  of  such  a  contest  are  confined  to 
the  immediate  litigants.  The  Court,  therefore, 
will  not  restrict  the  expression  of  Its  opinion 
merely  to  the  admissibility  of  the  present  allega* 
tion,  but  will  extend  it  to  the  whole  case  as  far  as 
it  isl  at  present  developed. 

The  facts  appear  to  be  these : — In  the  early 
part  of  the  last  century,  in  the  year  1725,  a  new 
gallery  was  erected  in  the  parish  church  of  Croy- 
don, under  a  faculty  then  granted ;  the  popula- 
tion of  the  place  was  at  that  time  increasing,  and 
has  up  to  the  present  hour  continued  to  increase 
very  rapidly.  It  should  seem  that  to  encourage 
contributions  towards  the  erection  of  this  gallery, 
the  faculty  allowed  the  contributors  not  only  to 
have  pews  in  the  gallery  allotted  to  them  for  a 
term  of  ninety-nine  years,  but  to  assign  those 
pews  to  any  other  parishioners :  whether  this 
power  of  assignment  was  general  or  limited  to  one 
term  is  not  now  very  material  as  the  whole  term 
expired  some  years  since ;  nor  is  it  material  to  in- 
quire, whether  during  the  term  the  general  right 
of  the  parishioners  and  of  the  Ordinary  was  sus- 
pended and  excluded :  at  all  events  it  revived  at 
the  expiration  of  the  ninety*nine  years. 
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By  the  general  law,  the  use  of  all  pews  belongs        1832. 
to  the  parishioners  :  they  are  to  be  seated  therein  hiulut  Tmm, 
in  the  first  instance  by  the  churchwardens :  the     ^'^  Sewon. 
power  of  the  latter,  however,  is  subject  to  the       Blaks 
control  of  the  Ordinary,  who  is  to  see  that  the      Uaaowii. 
churchwardens  exercise  their  authority  discreetly  By  the  general 
for  the  proper  accommodation  of  the  parishioners  au^wt^  bebngs 
at  large.     This  is  the  law  not  merely  as  held  in  ^^^tKll^^to 
this  Court,  not  merely  to  be  found  in  Ecclesiastical  ^  *°  the  first  in- 

•^  stance  seated  by 

authorities,  but  is  the  common  law  of  the  land  as  the  churchward- 
laid  down  by  the  highest  common  law  authorities.  Ihe  ^ntroi  of 
It  will  be  sufficient  to  refer  to  Lord   Coke,  12  ^»^«o«*i»"y- 
Kep.  105,  and  3  Inst.  202. 

In  the  present  case,  then,  the  faculty  having  by  On  the  ezpir- 
the  lapse  of  the  ninety-nine  years  expired  some  ilml^toa^ 
years  since,  the  right  of  the  parishioners  to  the  use  Jj|!it^f  ^e  p^ 
of  the  pews  in  the  gallery  revived.  Such  is  my  ™»»ionc«  to  the 
view  of  the  clear  law  of  the  case  thus  far.  of  such  faculty 

One  of  these  pews,  the  pew  in  question,  was  on  ^"^^^^ 
the  expiration  of  the  faculty,  occupied  by  a  Mr. 
Haines,  who  had  been  in  possession  since  1816 : 
he  dwelt  in  a  respectable  house  and  premises,  and 
with  that  house  the  possession  of  this  pew  seems 
generally  to  have  been  allowed  to  pass.  But  of 
course  no  prescriptive  right  had  been  acquired, 
for  the  origin  of  the  title  appears  as  well  as  the 
condition  and  terms  on  which  the  pew  was  grant* 
ed.  Though,  however,  this  faculty  right  expired 
before  Mr.  Haines*  death,  and  though  he  had  no 
prescriptive  right,  yet  as  long  as  he  lived  and  con- 
tinued an  inhabitant  of  the  pariah  in  this  or  some 
other  respectable  house  he  had  personally  such  a 
possessory  right  as,  except  on  very  strong  grounds 
of  paramount  necessity  arising  from  an  urgent 
want  of  accommodation  for  other  persons,  it  might 
be  improper  to  disturjb. 


ers,  Who  are  to  ! 
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1833.  But  upon  his  death,  the  pew  having  reverted  to 

HiLAkT  Tnw,  ^^^  use  of  the  parishioners,  it  became  the  duty  of 
iwsewoD.    jjje  churchwardens  to  allot  the  pew  to  the  use  of 
Bull       the  parishioners  by  accommodating  as  many  fa- 
Uno»a.      milies  as  it  was  capable  of  receiving.     It  was  a 
large  pew  situated  in  the  gallery  where  the  higher 
classes  of  the  inhabitants  are  placed.     If  there  was 
not  any  one  large  family  of  long  standing  and  re- 
spectable station  in  the  parish  who  wanted  sucb 
a  pew,  the  churchwardens  might  place  in  it  two 
or  three  families  giving  them  sittings  in  propor. 
tion  to  their  numbers ;    for  in  a  dense  and  in- 
creasing population  a  pew  may  be  allotted  in  por- 
tions and  sittings,  if  the  exigency  of  the  parish 
renders  such  an  exercise  of  discretion  expedient 
and  proper. 

Now,  what  were  the  facts  ?  Ahet  the  death  of 
Mr.  H^nes  his  house  was  sold  by  auction,  and 
purchased  by  Mr.  Harman.  Mr.  Blake,  who  was 
the  auctioneer,  held  out  that  this  pew  increased 
the  value  of  the  premises,  and  promised  to  de- 
liver possession  of  it,  which  he  had  no  legal  right 
to  promise  or  engage  to  do :  because  if  he  had  no 
legal  title  to  the  pew*  he  had  no  power  to  give 
possession.  Now,  appended  to  the  advertisement 
of  sale  is  the  following  notice: — "There  is  a 
pew  in  the  south  gallery  of  Croydon  church 
which  was  occupied  many  years  by  the  late  Mr. 
Haines.  Possession  of  the  pew  will  be  given  to 
the  purchaser  of  the  estate  ;  but  the  vendor  will 
not  be  bound  to  make  out  any  title  to  it"  There- 
fore, Mr.  Blake,  as  I  have  just  stated,  engaged  to 
do  more  than  he  legally  could  do.  The  pew  was 
vacant.  Mr.  Harman  occupied  another  pew,  and 
did  not  attempt  to. remove  into  this  pew.  Mr. 
Usborne  with  or  without  the  authority  of  the 
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churchwardens,  for  that  is  a  point  in  dispute,  sat       1839. 
in  it  as  a  vacant  pew.     Mr.  Blake,  finding  what  g^^  .j^^ 
Mr.  Usborne  had  done,  and  in  order  to  keep  pos-     '"  swmmi. 
session  for  the  purchaser  and  future  occupier  of       bi^> 
the  house,  obtained  the  churchwardens*  pennis<      u»mi«. 
sion  that  be  and  his  mother  should  temporarily 
sit  in  the  pew ;  but  there  was  no  regular  seating 
of  him  and  his  mother  in  this  large  pew  as  the 
future  permanent  occupants  of  it.     If  there  had 
been,  the  churchwardens  would  have  exercised 
their  discretion  improperly ;    but  what  they  did 
was  evidently  done  with  the  view  before  stated,  of 
enabling  Blake  to  fulfil  the  conditions  of  sale,  by 
keeping  possession  till  the  pew  was  wanted  for  the 
occupant  of  Mr.  Haines'  house.     This  was  per- 
fectly irregular  and  improper,  and  gave  no  legal 

,  right  to  exclude  others:  Blake  had  no  possession  in 
which  he  was  capable  of  being  in  legal  considera- 
tion, disturbed,  and  consequently  he  was  not  war* 
ranted  in  bringing  a  suit  of  perturbation  against 

'    any  person  who  might  enter  the  seat. 

'  The  question  is  not  whether  Mr.  Usborne  has 
acquired  any  legal  possession,  but  whether  Mr. 

'     Btake  has  been  illegally  disturbed.     The  suit  is 

'    founded  on  an  asserted  possessory  right,  but  where 

'  was  the  legal  possession  ? — It  has  been  argued  that 
if  a  person  is  seated  by  the  churchwardens,  that  is 

'  legal  possession ;  but  what  they  did  was  not  legal ; 
for  Mr.  Blake  prevailed  on  them  in  ^t  to  con- 
firm a  sale  of  this  pew.     Mr.  Blake  then  had  no 

^  legal  possessory  title  ;  nor  is  the  suit  brought  by 
the  churchwardens  complaining  that  their  right 
of  seating  has  been  infringed.  If  the  suit  had  been 
so  brought,  the  Court  could  not  have  supported 
this  exercise  of  their  office,  viz.  placing  Mr.  Blake 
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.1832.       to  keep  possession  for  Mr.  Harman,  or  his  tenant: 

HiLAEY  T«mK,  t^^y  ^^  *  right  to  seat  a  proper  person,  but  they 

lit  Sewion,     had  DO  right  to  Seat  in  order  to  confirm  a  sale, 

Blau       and  thereby  in  effect  to  be  parties  to  the  sale. 

Uffl^wfi.  Th®  faculty  right  having  expired,  it  was  the  duty 
of  the  churchwardens  to  do  the  contrary  of  what 
they  have  done  :  it  was  their  duty  for  die  benefit 
of  the  parishioners  rather  to  sever  this  pew  from 
the  late  Mr.  Haines'  house,  than  to  continue  it  to 
the  succeeding  tenant ;  they  would  then  have  dis- 
countenanced the  impression  which  appears  to  be 
prevalent  in  the  parish,  that  this  pew  was  appro- 
priated to  the  bouse:  though  if  a  large  and  respectable 
ifamily  had  succeeded  to  Haines'  house,  and  there 
had  been  no  other  claimants  with  equal  pretensions, 
the  churchwardens  might  with  some  degree  of 
propriety  have  continued  the  pew  to  such  family. 
If,  then,  the  facts  should  turn  out  as  I  have 
collected,  and  is  pretly  evidently  the  case  from 
Mr.  Blake's  own  letters,  and  if  the  Court  has  not 
taken  an  erroneous  view  of  Mr.  Blake's  legal 
right,  he  possibly  may  be  advised  that  his  best 
course  is  to  bring  this  suit  to  a  termination  on  the 
best  terms  that  he  can,  possibly  even  by  payment 
of  costs  if  required. 

It  appears  that  Mr.  Usbome  is  a  respectable 
person,  and  a  parishioner  of  some  standing ;  he, 
however,  has  certainly  not  acquired  any  right  to 
the  pew,  and  may  be  removed ;  and  the  Court 
would  be  unwilling  to  give  a  sanction  to  his  con- 
duct, and  thus  give  currency  to  an  opinion,  that 
a  parishioner,  when  a  pew  is  vacant,  is  justified 
in  stepping  into  and  occupying  it  without  legal 
authority ;  but,  at  all  events,  he  should  be  pro- 
perly seated  j  and  if  there  are  not  very  strong 


reasons  to  the  contrary,  I  should  certainly  recom-"*    1832. 
mend  that  the  churchwardens  should  not  continue  hium  Toh, 
the  pew  to  the  occupier  of  Mr.  Haines'  house.  utattOen. 

The  matter  had  better  stand  over  till  the  next       buh 
session,  and  if  no  arrangement  can  be  made  in  '   ui^n. 
the  interim,  Imust  then  proceed  to  examine  the. 
allegation   more   minutely  before   I  admit  it  to 
proof. 

On  the  second  session,  Mr.  Blake's  Counsel  -  *i  ScoIcm. 
declared,  that  under  the  suggestion  of  the  Court, 
Mr.  Blake  would  proceed  no  further;  and  on 
costs  being  prayed  on  behalf  of  Usborne,  remark- 
ed, that  Blake  had  a  written  authority,  (dated  on 
23d  April,)  Irom  the  churchwardens  to  sit  in  the 
pew;  that  he  had  offered  Mr.  Usborne  to  sit  jointly 
with  him,  and  had  in  his  conduct  throughout 
been  courteous ;  that  there  was  no  necessity  to 
give  in  the  allegation,  as  the  objection  to  Blake's 
title  appeared  on  the  libel.  It  was  answered,  that 
where  a  party  proceeded  no  further,  the  other 
side  was  of  course  entitled  to  be  dismissed  with 
his  costs. 


''  Per  Curiam. 

The  whole  proceeding  originated  in  an  error  of 

1'  law :   the  law  being  clear  to  the  Court,  there  is  ' 

9  no  use  in  continuing  the  suit    Mr.  Usborne  seems, 

'  to  a  certain  extent,  to  have  acted  irregularly ;  he 

i'  was  not  seated  by  the  churchwardens  ;   besides, 

]i  the  real  state  of  the  case  could  have  been  suf- 

If  ficientty  gathered   from  the  libel ;   there   conse- 

;i  quently  could  be  no  necessity  for  this  long  alle- 

ij  gation.     Though  Mr.  Usbome's  advisers  might, 

i  for  the  purpose  of  defence,  think  it  desirable  to  , 

1  plead,  the  other  party  ought  not  to  be  burdened 

VOL.  III.  •  3  c 
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1832.       with  the  costs  of  the  plea.    I  shall  therefore  only 
HitA»T  TniM,  S\^^  £15.  nomine  expensarum^  which  I  conceive 
8d  Session,     would  have  covered  the  expenses  if  the  case  had 
Black       stoppcd  at  the  libel. 

UooavE. 


IN  THE  ARCHES  COURT  OP  CANTERBURY. 


1832. 
STORT   l^.    STORT. 

HiLAET    Tk&X, 

3d  Session. 

In  matrimoniti  This  suit  commenccd  in  the  Consistory  Court  of 
JJji^  conuin^di  Londoi^  by  a  citation  taken  out  by  the  husband 
facts  that  can  by  on  thc  ground  of  his  wife's  adultery. 

diliffence  be  as-  ,  **  ■%»       \ 

certained  at  the  The  partics  werc  married,  by  banns,  in  March 
qwnUy°  nw^  1807»  and  cohabited  until  June  1831.  They  had 
which  a°re  n^riy  ^^^  childrcu  Hviug.  lu  support  of  the  charge  of 
condunve  of  adultcry  the  following  were  circumstances  pleaded 
pleaded.  The  iu  the  libcl  as  reformed  af):er  debate. 
S^^the^  That  in  June  1830,  J.  A.  Harper  (a  nephew  of 
S"artici4^;  ^^^-  Story's)  returned  from  India  and  resided  with 
*h*  f  °"°^  ^^^^  ^^^  father  at  Hackney,  but  often  visited  his  uncle, 
have  been  plead-  and  frequently  walked  alone  with  Mrs.  Story,  when 
^re^bwMki^  improper  familiarities  passed,  and  a  criminal inter- 
»''^«-  course  was  formed  and  carried  on  between  them. 

That  Mrs.  Story,  on  the  21st  of  May,  1831,  in  her 
way  to  Brighton,  went  to  Mr.  Harper's,  the  father 
of  Mr.  Story's  nephew.  That  about  tyo  in  the 
morning  of  the  22nd  Miss  Story,  a  sister  of  Mr. 
Story,  was  awakened  by  a  noise  from  Mrs.  Story's 
room  ;  that  on  listening  she  distinctly  heard  the 
voices  of  Mrs.  Story  and  J.  A.  Harper  as  if  convers- 
ing in  an  endearing  tone :  that  Miss  Story,  having 
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knocked  at  the  door  of  Mrs,  Story's  room  and  as-       Jtt32. 
certained  from  her  that  she  was  not  ill,  went  itn-  HitAaT  Tiem^ 
mediately  to  the  bed-room  of  J.  A.  H,  and  not     m^^oh. 
finding  him  there,  knocked  again  at  Mrs.  Story's       Biow 
door  and  was  admitted,  the  door  being  unlocked       gj^„^ 
and  opened  by  Mrs.  Story  in  her  night  dress  only, 
who,  in  answer  to  Miss  Story,  informed  her  that 
she  did  not  know  where  was  J.  A.  Harper ;  that 
Miss  Story  observing  the  bed  to  be  in  great  dis- 
order, lifled  up  the  vallance,  and  discovered  J.  A. 
Harper,  in  his  night  cap  and  shirt  only,  under  the 
bed ;  that  she  thereupon  retired  to  her  room,  but 
shortly  afterwards,  at  Mrs.  Story's  request,  re- 
turned, when  Mrs.  Story  earnestly  intreated  her 
not  to  divulge  what  had  occurred,  and  observed, 
^  it  was  more  my  fault  than  his."   That  while  Miss 
Story  was  at  Mrs.  Story's  door,  Charlotte  Tal- 
lowin,  a  servant  in  the  family,  having  been  dis- 
turbed  by  the  knocking,  came  down  stairs,  saw 
Miss  Story  at  the  door  and  heard  her  speaking. 
That  on   the  said  occasion  adultery  was  com- 
mitted. 

The  libel  further  pleaded,  that  Miss  Story, 
about  two  days  afterwards,  thinking  it  was  her 
duty  not  to  conceal  the  transaction  of  the  22nd  of 
May  from  Mr.  Harper,  the  father,  informed  him, 
but  by  his  desire  did  not  disclose  it  to  Mr.  Story. 
That  Mrs.  Story  having  paid  a  visit  in  Richmond 
Terrace  stayed  for  a  few  days  with  her  husband  at 
an  hotel  in  Surrey  Street,  after  which  she  on  Mon- 
day ISth  of  June,  proceeded  to  Brighton  with  her 
daughters  and  servant,  and  there  joined  her  mo- 
ther. That  almost  immediately  after  Mrs.  Story 
had  left  the  hotel  a  letter  (by  the  two-penny  post) 
addressed  to  her,  was  delivered  to  her  husband : 
that  he  read  it,  and  being  much  surprised  and 

3c2 
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1832.       alarmed  at  the  contents  (d)^  advised  thereon  with 
Hilary  Term,  ^^^  sistcr  Mrs.  W.  Harper,  who  (aware  of  the  cir- 
8d  sessioiu     cumstances    already    pleaded)    strongly    recom- 
Sroar        mended  him  not  to  permit  his  nephew  to  visit 
^^^^       his  family  at  Brighton,  and  ultimately  informed 
him,  hitherto  ignorant  and  unsuspecting,  of  bis 
wife's  adulterous  intercourse :  that  the  intelligence 
much  shocked  and  distressed  him,  and  he  con- 
sulted with  his  half  brother,  and  requested  him  to 
acquaint  Mrs.  Story  with  his  (Mr.  S/s)  determina- 
tion not  to  live  with  her  again :   but  it  being  ar- 
ranged that  this   communication   should  be  de- 
ferred, it  was  not  made  till  the  arrival  of  Mrs. 
Story  in  London,  on  her  way  home. 

Annexed  to  the  libel  was  a  pocket  book  pleaded 
to  be  Mrs.  Story's,  and  it  was  alleged  that  opposite 
to  the  date  of  28th  April,  1831,  "  My  dearest  life, 
I  love  you,  H.",  was  written  by  J.  A.  Harper  with 
her  concurrence  (b). 

On  the  by-day  an  additional  article  to  the  libel 
was  debated :  —it  pleaded,  that  from  the  15th  to 
the  25th  February  1831,  Mrs.  Story  and  daughters 
were  on  a  visit  at  Mr.  Harper's,  and  Mrs.  Story 
and  J.  A.  H.  occupied  rooms  opposite  to  each 
other:  that,  one  morning,  while  making  Mrs. 
Story's  bed.  Harbour,  one  of  the  housemaids,  ob- 
served on  the  sheets  certain  marks  or  stains  pre- 

(a)  The  letter  was  as  follows : — 

"  DEAREST   MART, 

"  I  am  most  cruelly  disappointed  not  having  the  pleasure  of 
seeing  you,  shall  wait  at  home  all  to-morrow  in  anxious  expect- 
ation of  a  note.    Do  let  me  see  you. 

"  Sunday.  ''  Yours  ever  most  sincerely. ' 

"  Did  you  get  mine  safe  ?" 

(6)  The  rest  of  the  libel  was  totally  irrelevant  to  the  qnestion 
before  the  Court. 
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cisely  similar  to  those  which  had  been  frequently        1832. 
noticed  by  her  and  others  in  the  bed  of  J.  A.  H.,  hila»t  t«ii, 
and  which  were  well  known  by  them  to  be  oc-     ^dsa^aa. 
casioned  by  the  dischai-ge  of  the  color  from  the       snnr 
silk  drawers  in  which  he  had,  since  his  return  from       s^r. 
India,   usually  slept.     That  Harbour  suspecting 
that  J.  A.  H.  had  been  in   Mrs.   Story's  bed, 
shewed  to  Charlotte  Tallowin  the  stains ;  that  the 
same  were  not  on  tlie  sheets  when  the  bed  was 
made  on  the  previous  day,  and  the  sheets  had  not 
been  changed.     That  on  Mrs.  Story's  night  dress, 
put   on   clean  the   preceding  night,   were    cor- 
responding marks.     The  article  pleaded  on  this 
occasion,  adultery. 

The  rejection  of  this  additional  article  having 
been  appealed  from,  the  admissibility  of  it  was 
again  debated. 

Addams  and  Malcham  against  the  admission. 

Dodson  and  Haggard  contra. 

Judgment. 

Sir  John  Nicholl. 

This  is  an  appeal  from  the  Consistory  Court  of 
London  on  a  grievance, — the  rejection  of  addi- 
tional articles  to  a  libel.  It  is  a  suit  brought  by 
the  husband  for  separation  by  reason  of  adultery } 
the  citation  was  returned  on  the  4th  of  August 
1831,  the  libel  was  brought  in  on  the  20th  of  Oc- 
tober 1831,  was  admitted  on  the  second  session  of 
Michaelmas  Term,  the  18th  of  November;  on 
the  by*day,  the  10th  of  December,  the  additional 
articles  were  brought  in  ;  on  the  14th  of  Decem- 
ber were  rejected ;  and  from  that  rejection  the 


/^ 
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1833.       husband  has  appealed.     I  must  suppose  there  will 

Hit»«T  Ttxit,  be  3ome  evidence  of  familiarities  at  St  AlbaQ% 

8d  smhoo.     and  if  thg  libgi  ijg  proved  as  laid,  there  will  be  full 

Stom       proof  of  adultery. 

g^f,  I  am  of  opinioa  that  these  additional  articles 

were  properly  rejected.  First,  a  party  is  not  at  li- 
berty to  make  charges  by  piecemeal ;  be  must 
bring  forward  all  his  case  at  once,  particularly  as, 
though  the  suit  is  not  a  criminal  suit,  the  charges 
are  of  a  criminal  tendency  and  nature :  it  is  cattsa 
crimmalis  civiUier  inientata.  It  is  the  duty  of  a 
party  before  he  decides  on  such  a  suit  to  make 
every  possible  inquiry  and  then  to  propound  all  bis 
facts  at  once.  Here  the  party  had  ample  oppor- 
tunities for  making  inquiries ;  he  had  pleaded  in- 
decent familiarities,  and  a  fact  of  adultery  on  the 
morning  of  the  SSnd  of  May,  and  had  vouched  the 
servant,  Tallowin,  as  a  corroborating  witness ;  she 
therefore  must  have  been  questioned  as  to  her  ob- 
servations of  the  conduct  of  the  parties  not  only 
then  but  previous  to  that  period,  and  she  is  now 
one  of  the  witnesses  vouched  to  these  additional 
articles.  The  party  had  no  right  to  lie  by  a  month 
and  then  bring  forward  fiesh  Jacts ;  there  is  no  ap- 
pearance that  these  facts  were  discovered  subse- 
quent to  tiie  admission  of  the  Jibel,  or  at  least  that 
they  nilgUt  not  with  diligence  have  been  sooner ' 
discovered. 

Again,  there  are,  as  I  have  said,  sufficient  facts 
pleaded  in  the  iibel  to  entitle  the  party  to  a 
sentence,  but  at  all  events  the  Court  would  not 
admit  new  facts  unless  they  v;cre  not  merely  im- 
portant, but  nearly  decisive  and  conclusive.  What 
then  are  the  facts  ?  That  there  were  in  both  beds 
stains  of  a  similar  colour  ;  the  colour  is  not  stated, 
but  it  is  conjectured  that  these  stains  were  pri>- 
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duced  by  the  silk  drawers  of  the  alleged  paramour ;        1832. 
and  from  thence  they  infer  adultery.     The  fact  is  hilaut  Tkrx, 
much  too  equivocal  to  warrant  any  inference,  still     sd  session. 
less  to  amount  to  proof,  of  adultery :  these  marks        stoet 
are  only  pleaded  to  have  been  observed  on  this       stort. 
single  occasion ;  nor  are  there  any  specific  familia- 
rities alleged,  nor  is  there  any  averment  that  there 
was  the  impression  of  two  bodies  in  the  bed,  or  any 
other  indicia  of  the  parties  having  lain  together. 
This  was  three  months  before  the  only  fact  of  adul* 
tery  charged,  and  arguments  favorable  to  the  wife 
might  be  drawn  from  this,  for  if  such  suspicions 
were  excited  among  the  servants,  the  absence  of 
all  subsequent  conduct  exciting  suspicion  tends  to 
exonerate  her. 

But  this  matter  comes  too  late :  the  libel  must 
contain  all  facts  that  could  by  diligence  be 
ascertained  at  the  time.  If  the  husband  is  able  to 
prove  his  libel,  that  will  be  sufficient ;  if  not,  it  is 
unjust  to  put  the  wife  to  answer  such  vague  con« 
jectures  in  an  amended  libel. 

I  pronounce  against  the  appeal  and  remit  the 
cattse. 


1832. 

COTTERELL   V.    MACE   AND   JAMES.  Hii^et  TiMf, 

By.D»y. 

This  was  an  appeal  from  the  Consistorial  Court  Od  the  refusal 

of  Lichfield  promoted  by  Joseph  Cotterell,  one  of  ^nst^Tstrirt 

^  the  churchwardens  of  the  parish  of  Walsall,  re-  J^g^^.^ 

*  sidinff  in  the  borouch  thereof,  by  reason  that  the  fhurchwipdeiu 

4  1        /»         -I  ^^  making  a  rate^ 

'  Judge  of  the  Court  below  had  refused  to  grant  a  the  district 

*  monition  against  Thomas  Mace  and  John  James,  l^o^  no^lJw. 

If  ties  to  the  suit 

below  nor  to  the  decree  complained  of,  may,  notwithstanding  the  formal  words  of  the  inhibition, 
t  be  mide  the  only  respondents  in  an  appeal,  and  the  refusal  of  such  monition,  being  a  case  irithin  the 

.  third  exception  of  the  statute  of  citations,  autliorizes  the  citing  the  parties  out  of  their  diocese. 

'  Respondents  appearing  under  protest  assigned  to  appear  absolutdy*   Gotta  lesenred. 
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1832/     the   churchwardens   residing   in   the  foreign  of 
HiLAET  TtRM,  Walsall,  to  shew  cause  why  they  should  not  join 
By-D^.      in  making  a  general  and  equal  rate  upon  all  the  in- 
Cottbebll     habitants  of  the  parish   for  the  repairs  of  the 
Maci  akd     church,  and  for  other  necessary  expences. 
Jamm.  'pj^g  parties  cited  (under  protest)  alleged  :  that 

they  had  never  been  cited  to  appear,  and  never 
.  had  appeared,  nor  were  in  any  manner  privy  to 
nor  cognizant  of  the  proceedings  in  the  cause  in 
the  first  instance  from  the  decree  in  which  this 
pretended  appeal  was  prosecuted,  and  accordingly 
that  the  decree  neither  was  nor  could  have  been 
made  at  their  instance,  as  in  the  inhibition  and 
citation  is  alleged,  by  reason  whereof  they  are  not 
by  law  liable  to  be  cited  in  this  appeal.  That  in 
■October,  1830,  Cotterell  caused  a  citation  to  issue 
from  the  Consistory  Court  of  Lichfield  against 
the  predecessors  of  the  parties  now  cited  for  the 
purpose,  as  pretended,  of  obtaining  a  general  and 
equal  church-rate  throughout  the  parish  of  Wal- 
sall, but  which  suit  he  withdrew  upon  a  writ  of 
/  prohibition:  wherefore  they  prayed  a  dismissal 

with  costs. 

On  the  other  side  it  was  alleged,  that  the  cita- 
tion was  proper ;  and  that  reference  to  other  pro- 
ceedings was  irrelevant* 

Addams  in  support  of  the  protest. 

A  suit  had  not  commenced  in  the  Court  below : 
the  language  of  the  inhibition — "  that  certain  in- 
juries were  done  at  the  unjust  instigation  and 
procurement**  of  my  parties  is  quite  absurd.  They 
were  not  parties  nor  privies  to  the  refusal  of  the 
monition  by  the  Court  below ;  nor  had  in  any 
way  appeared  before  the  Court.     How  then  can 
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the  injuries  be  said  to  have  been  done  "  at  their       1832. 
instigation  or  procurement."   They  therefore  were  hium  Tom 
not  the  proper  parties  to  this  appeal.     Cotterell      °y-P*y- 
might  have  proceeded  by  mandamus  against  the     Comuu. 
judge,  or  in  some  shape  he  might  have  come  here     jj^^  ^^„ 
by  appeal,  making  the  judge  the  party.     By  the       ^"'^ 
second  exception  in  the  bill  of  citations  (23  Hen, 
8.  c.  90  a  party  may  be  cited  out  of  his  diocese  on 
appeal,  after  a  cause  has  begun  :  but  here  no  cause 
had  begun.    The  third  exception,  "  in  case  that 
the  bishop  or  other  immediate  judge  or  ordinary  ' 
dare  not,  nor  witl  not  convent  the  party  to  be  sued 
before  him,"   might  apply  to  the  present  case. 
The    proceedings    should   then   have   been   dif- 
ferent :   the  judge  should  have  been  the  party  to 
the  appeal,  or  the  respondents  should  have  been 
cited   in   an   original  suit,  on   the  ground,  that 
the  immediate  ordinary  would  not  convent  them. 
Whiston's  case  is  the  only  case  which  can  furnish 
any  thing  of  a  precedent  (a).  In  that  case  Dr. 
Felling  wished  to  exhibit  articles  for  heresy  against 
Mr.  Whiston,  who  dwelt  in  the  jurisdiction  of  the 
Dean  and  Chapter  of  St.  Paul's.     Dr.  Harwood, 
the  judge,  gave  letters  of  request  to  Dr.  Bettes- 
worth,  the  official  of  the  Arches :  Felling  prayed 
a  citation  from  the  Arches ;  Dr.  Bettesworth  re- 
fused.   Felling  appealed  to  the  Delegates  against 
this  refusal;  the  Delegates  reversed  the  sentence, 
and  ordered  a  citation  for  Whiston  to  appear  be- 
fore them :  Whiston  denied  that  the  Delegates 
were  *'Judices  competentes"  being  empowered  by 
their  commission  only  to  hear  and  determine  a 
cause  of  appeal  between  Felling  v.  Dr.  Bettes- 
worth, to  which  Whiston  was  no  party,  and  that       ' 

(a)  Pelling  r.  Whuton,  Cran.  199. 
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1832.       they  had  no  original  jurisdiction.     So  that  the 

HiLAiiT  TsMt,  judge  was  made  the  only  party  to  the  appeal  j  and 

By-Dty.      J  apprehend  from  the  report  going  no  further,  that 

CoTTiEXLL     the  protest  was  sustained.     I  contend  that  under 

Mace  akd     the  bill  of  citatious,   as  there  was  no  suit  below, 

my  party  is  not  bound  to  appear. 

The  King^s  Advocate  and  Ltiskington  contriL 

The  application  for  a  monition  was  in  fact  the 
commencement  of  a  suit,  and  was  quite  sufficient 
to  enable  this  Court  to  cite  the  parties  out  of  their 
diocese.  The  language  of  the  inhibition  is  mere 
form.  In  Whiston's  case,  the  acceptance  of  letters 
of  request  having  been  refused,  no  suit  had  been 
commenced :  but  still  the  Delegates  reversed  the 
sentence  and  directed  a  citation  to  issue,  and  there 
is  nothing  to  show  that  Whiston's  subsequent  pro- 
test was  sustained  (a). 

Judgment. 

Sib  John  Nicholl. 

This  is  an  appeal  from  the  refusal  of  the  judge 
at  Lichfield  to  grant  the  appellant's  prayer  for  a 
monition  against  Mace  and  Symes.  The  usual 
inhibition,  citation,  and  monition  issued,  and 
were  served.  The  parties  cited  have  appeared 
under  protest,  alleging  that  they  were  not  bound 
to  give  an  absolute  appearance;  and  the  only 
question  is,  whether  they  are  bound  to  appear  ab- 
solutely. 

The  first  ground  of  protest  is,  that  they  were 
not  parties  to  the  suit  in  the  Court  below,  nor  to 

(a)  From  a  MS.  note  it  appears  that  the  Delegates  OYemiled 
the  protest,  and  assigned  Whiston  to  appear  absolutely. 


.J 
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the  decree  complained  of :  but  it  is  quite  evident       1832. 
that  a  proceeding  against  them  had  been  com-  hilaet  tkem, 
•    menced  and  that  a  monition  had  been  refused.  It  is      ^y-^y* 
'    argued  that  the  inhibition  is  absurd :  for  that  it  sets     Comuii. 
'    forth  that  certain  *<  injuries  were  done  at  the  unjust 
instigation  and  procurement''  of  Mace  and  Symes; 
and  that  such  could  not  have  been  the  fact  when 
I    the  parties  were  not  before  the  Court.    The  answer 
is,  that  it  is  a  mere  averment  of  form.     The  mo- 
i    nition  does  not  appear  to  have  been  absolutely  re- 
I    fused ;  for  the  Chancellor  of  Lichfield  uses  these 
I    expressions :  **  he  for  the  present  at  least  declines 
to  comply  with  the  request  of  Cotterell,  in  other 
words,  decides  against  issuing  the  monition  now 
I    applied  for."     It  might  have  been  therefore  only 
intended  to  allow  the  matter  to  stand  over. 

Again  it  is  said,  that  the  party  not  having  been 
cited  in  the  Court  below  is  not  now  to  be  cited 
out  of  his  diocese :  and  this,  if  unprovided  for  by 
the  statute  of  citations,  might  possibly  have  been 
a  more  solid  objection ;  but  the  third  exception  in 
the  statute  is  expressly  in  point — **  in  case  the  im- 
mediate judge  dare  not  or  will  not  convent  the 
party  to  be  sued  before  him."  The  party  there* 
tore  is  properly  cited  in  the  present  instance.  No 
precedent  has  been  adduced  to  show  that  any  dif- 
ferent course  has  been  adopted  in  other  cases. 
The  case  cited— whether  the  protest  was  or  was 
not  eventually  sustained — is  not  in  point.  It  would 
be  premature  to  decide  whether  the  other  church- 
wardens can  be  compelled  to  make  a  rate  for  the 
whole  parish :  but  they  cannot,  by  now  refusing 
to  appear,  prevent  the  decision  of  that  important 
question  which  the  ultimate  merits  will  involve. 
The  Court,  however,  can  determine  nothing  until 
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1832.       the  parties  are  before  it.    It  is  at  least  dearable 

„ ~  „  that  the  question  should  be  decided  by  some  tri- 

bunal ;  for  until  it  is  decided  the  repairs  ot  the 
church  cannot  be  made. 

I  shall  overrule  the  protest,  and  assign  the  parties 
to  appear  absolutely :  but  I  shall  give  no  costs  ; 
or  rather  reserve  the  consideration  of  that  question 
till  the  hearing  on  the  merits. 

(a)  See  1  Nolan,  10.  34.    2  B.  &  A,  16L 


By-Day. 
CorrxRiLL 

V. 

Maci  AMD 
Jaxss. 


IN   THE  PREROGATIVE  COURT  OF 

CANTERBURY. 


1831. 

Mich.  Term, 
Ist  Session. 

The  busbRod  Rud 
wife  having  been 
drowned  toge- 
ther, the  Court 
(the  wife*s  next 
of  kin  not  op- 
posing) granted 
probatei  in  com- 
mon formy  of  the 
husband's  will  to 
executors  sub- 
stituted "  in  the 
event  of  her  dy- 
ing in  his  life- 
time'*, the  wUl 
appointing  her 
executrix  "if  liv- 
ing at  his  de- 
cease.** 


IN   THE   GOODS   OF  HENRY   SELWYN. 

Mr.  Selwyn  and  his  wife,  while  on  a  voyage  from 
Liverpool  to  Bangor,  perished  at  sea  on  the  18th 
of  August.  They  left  no  issue.  By  his  will  he 
directed  that  his  wife,  if  living  at  his  decease, 
should  have  all  his  property  and  be  sole  execu- 
trix ;  and,  in  the  event  of  her  dying  in  his  life-time, 
then  the  will  appointed  three  executors  and  trus- 
tees. No  proof  could  be  obtained  as  to  the  exact 
time  at  which  either  of  the  parties  died:  their 
bodies  were  found  floating  near  the  shore  some 
few  days  after  the  wreck. 

AddamSj  for  the  substituted  executors,  prayed 
probate. 
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1  Per  Curiam.  1831. 

i      This  case  arises  out  of  the  unfortunate  accident    mich.  Tmm. 

L  of  the  Rothsay  Castle.     Instances  have  occurred     '"^™"°-  . 
where,  under  similar  circumstances,  the  question  ii.ttnoa«>*ov 

ihas  been,  which  of  two  persons  survived ;  but  in      8,™^. 

(the  absence  of  clear  evidence,  it  has  general!}'  been 

.-taken  that  both  died  at  the  same  moment  In  the 
case  of  Taylor  v.  Diplock  (a),  which  was  elabo- 
rately argued,  both  on  authorities  and  presump- 

btions,  the  Court  held,  that  the  parties  must  be 
taken  to  have  died  at  the  same  instant ;  that 
nothing  vested  in  the  wife ;  and  granted  adminis- 
tration to  the  next  of  kin  of  the  husband.  Here 
the  wife  and  her  representatives  would  have  no 
interest  in  the  effects,  under  the  words  "in  case 

*she  should  be  living  at  his  death".  The  only 
difficulty  arises  (Voiii  the  oilier  clause  providing 
that  the  substitution  of  the  executors  and  the  de- 

'  vise  over  shall  take  effect  in  the  event  of  her 
"  dying  in  his  Jii'e-tinie."     Without  going  into  the 

■general  presumption  that  the  Imsbiind  was  the 
stronger  aud  therefore  survived,  the  intention  is 

*  so  clear,  that  whatever  miglit  be  the  strict  con- 

*  structiori  of  the  words  in  other  Courts,  I  shall  de- 

*  cree  probate  to  the  substituted  executors,  in  com- 
^  mon  form  ;  the  next  of  kin  making  no  opposition 
i'  to  the  grant,  and  having  it  in  their  power,  if  they 
>*  should  hereafter  see  tit,  to  call  in  the  probate  and 
>  contest  the  point. 

'  Motion  granted. 


'      (n)  2  Phill.  271- 
Vol.  I.  92. 


See  also  Colvin   v.  the   Kmg's  Pri;cHir, 
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MicH.Ti»ii,  BIEKETT   V.   VANDERCOM. 

1st  SesfioD. 

A  married  wo-  Daniel  Birkctt,  senior,  left  by  will  certain  pro- 
^Jh^l^  perfy  to  Sarah,  wife  of  Daniel  Birkett,  junior,  his 
5^***whkrihc  "^pheW,  for  her  separate  use ;  and  gave  the  re- 
had  and  cxer-  siduc  of  his  cffccts  to  his  Said  nephew,  and  ap- 
ing and*d^»»-  pointed  him  sole  executor.  The  nephew  proved  in 
ZuVr-iiT  1817,  and.  died,  having  made  his  will,  appointing 
tor^i  ^^  ***""  Q^i^t^r  ^^^  Vandercom  residuary  legatees  in  trust 

for  his  wife  for  life,  then  for  his  children  as  she 
should  by  will  appoint.  He  named  his  wife  and 
Quilter  executors,  and  they  proved  the  will. 

Mrs.  Birkett  subsequently  married  Logan,  re- 
serving to  herself  by  two  several  indentures  the 
power  of  making  a  will.  She  survived  Quilter,  and 
in  Logan's  life-time  made  a  will,  and  died  in  March, 
1831.  By  her  will  she  gave  the  property,  to  which 
she  was  entitled,  or  which  she  had  the  power  of  ap- 
pointing, (under  the  above  two  wills,)  among  her 
children  equally ;  and  appointed  her  sons,  Charles 
and  John,  executors.  Charles  renounced.  John 
prayed  probate,  limited,  1st,  to  the  powers  under 
the  two  indentures  ;  2dly,  to  the  effects  of  Daniel 
Birkett,  senior,  and  Daniel  Birkett,  junior,  left 
unadministered,  over  which  she  had  and  exercised 
a  power  of  disposing  and  appointing  by  will ;  and 
Sdly,  to  the  power  of  appointing  an  executor  to 
Daniel  Birkett,  the  younger.  A  decree  having 
issued  citing  Vandercom  to  shew  cause  why  pro- 
bate, so  limited,  of  Mrs.  Logan's  will  should  not  be 
granted  to  her  son  John,  as  executor,  an  appear- 
ance was  given  for  Vandercom,  who  prayed  ad- 
ministration to  Daniel  Birkett,  junior,  as  his  sur- 
viving residuary  legatee  in  trust. 

Proceedings  were  pending  in  Chancery  in  re- 
spect to  the  property  of  Daniel  Birkett,  senior. 
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Addams  for  Vandercom. 

The  prevalent  notion,  that  the  chain  of  ex- 
ecutorship is  broken,  is  certainly  at  variance  with 
the  cases  of  Scamraell  v.  Wilkinson  {a),  Stevens  v. 
Bagwell  (J),  and  Hodsden  v.  Lloyd  (c),  which  will 
be  relied  upon  on  the  other  side.  In  Mr.  Stevens's 
will>  however,  there  was  no  residuary  legatee  in 
trust ;  while  here,  Vandercom's  power,  as  such,  ex- 
tends to  the  children,  after  the  death  of  their  mother, 
whose  executor  now  claims  the  representation. 

The  King's  Advocate  and  Haggard^  contrd, 
were  stopped  by  the  Court. 

Per  Curiam. 
I  cannot  see  on  what  principle  the  chain  of 
executorship  is  not  continued :  besides,  John 
Birkett  has  a  direct  interest ;  he  is  the  most  pro- 
per person  to  be  the  representative,  in  order  to 
bring  all  adverse  matters  to  a  final  decision,  while 
Vandercom  is  a  mere  trustee,  and  has  no  beneficial 
interest,  but  is  the  solicitor  for  others  claiming  a 
beneficial  interest. 

Addams  prayed  Vandercom's  costs  out  of  the 
'    estate. 

The  King's  Advocate.    Vandercom  should  be 
I    satisfied  that  he  is  not  condemned  in  costs. 
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Per  Curiam.      I  shall  decree    the  probate  as 
prayed. 

(a)  2  East,  654.  (b)  15  Ves.  159. 

(c)  4  Bro.  C.  C.  533. 


r 
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1831. 

PHILIPPS   V.   THORNTON. 


Mick.  Txuc, 
Iflt  SeuioD. 


An  tiiegition     RoBERT  Thornton,  formerly  of  Southwark,  died 

pleading  that   a  .>^i  -r  r%  r 

will  made  at  B».  at  sea  10  Octooer  18S4.     In  1812  he  executed  a 

l^'^v^t^"*  will  in  respect  to  his  landed  property,  which  he 

tiY^and^Tidy  K^^c  to    his  brother,   and    appointed   him    sole 

fjiecvM^ynMaoi  executor :  and  in  June  1819  he  appended  a  codicil 

▼oke  or  to  dis-  to  the  wiU  bequeathing  to  his  brother  all  his  pro- 

poie^  rejec    .  pgj.^y  of  every  description.  The  testator  in  August 

1819  sailed  from  this  country  with  his  sister,  to 
carry  on  his  mercantile  pursuits  at  Batavia ;  and 
while  resident  there,  he  on  the  l@th  of  August 
1820,  executed  a  will,  drawn  up  in  the  Dutch 
language,  and  attested  by  a  notary  public  and  two 
witnesses.  The  will  contained  a  general  re- 
vocatory clause,  and  through  default  of  lineal  de- 
scendants, appointed  his  sister,  of  mature  age,  his 
executrix  and  universal  heiress  of  all  his  goods, 
property  and  chattels,  moveable  and  vested,  stock 
and  credits  without  any  exception.  It  excluded 
from  his  estate  and  property  the  members  of  the 
Orphan's  College.  A  copy  of  this  will,  (the 
original  having  been  proved  at  Batavia,)  was  pro- 
pounded by  Mr.  Philipps,  who,  after  the  testator's 
death,  intermarried  with  the  sister  and  had  sur-* 
vived  her.  The  allegation  was  admitted,  un- 
opposed ;  and!  the  answers  of  the  brother  admitted 
the  deceased's  affection  for  his  sister,  and  that  he 
was  of  perfectly  sound  mind  when  he  executed 
the  will  propounded. 

A  requisition  having  issued  to  Java  to  take 
evidence  on  the  above  plea,  an  allegation  on  the 
part  of  the  brother  was  brought  in :  it  pleaded, 
that  at  Java,  the  Orphan's  College  in  cases  of  in- 
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testacy,  immediately  takes  upon  itself  the  custody 
and  control  of  the  deceased's  effects,  and  in- 
variably appropriates  to  itself  at  least  one  tenth 
of  the  property ;  that  another  tenth  at  least,  and 
frequently  more,  is  absorbed  by  the  costs  and 
charges  occurring  during  such  custody,  and  the 
fees  and  dues  payable  on  the  recovery  of  the  re- 
mainder by  those  entitled  to  the  succession,  and 
that  such  possession  occasions  great  delay ;  and 
that  to  defeat  such  claims  it  is  almost  the  invariable 
practice  for  strangers  at  Batavia  to  make  a 
testamentary  disposition,  and  thereby  exclude  any 
interference  on  the  part  of  the  chamber ;  that  such 
instruments  are  local  from  their  very  nature,  and 
not  intended  to  affect  property  not  situated  within 
the  island ;  that  the  testator's  sole  object  was  to 
bar  the  college ;  and  that  he  was  not  aware  that 
he  was  revoking  any  subsisting  will  which  dis- 
posed of  his  property  elsewhere. 

The  King's  Advocate.  The  allegation  must  be 
rejected :  the  Court  cannot  look  at  such  averments 
in  direct  contradiction  to  a  regularly  executed  and 
subsisting  will. 

PhilUmore  contr^ 

This  must  be  considered  as  a  question  of  foreign 
law,  as  the  will  was  executed  in  Batavia.  The 
Court  must  in  order  to  decide  the  question,  have 
the  law  of  Batavia  before  it. 
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PHIUPPS 
V. 

Thornton. 


Judgment. 

Sir  John  Nicholl. 
This  allegation  is  rather  of  an  extraordinary 
kind,   not  denying  affection  for  the  sister,  not 
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denying  the  execution  of  the  paper,  not  attempting 
to  show  any  improbability  that  the  deceased  should 
leave  his  property  to  this  sister  who  had  ac- 
companied him  to  the  other  side  of  the  globe,  but 
alleging  that  the  instrument  was  executed  quite 
for  a  different  purpose,— to  prevent  the  Orphan's 
College  from  taking  possession  of  his  prop»ty 
after  his  death  in  case  of  an  intestacy.  That 
cannot  destroy  the  disposing  effect  of  the  paper, 
which  is  regularly  attested  by  a  notary  and  two 
other  witnesses.  It  is  quite  impossible  to  admit 
evidence  to  the  effect  of  this  allegation  against  tl» 

executed  instrument. 

I  reject  the  all^tion. 


1831. 


IN   THE   GOODS   OF   ELIZABETH    BRAND. 


Mich.  TttM, 

8d  SeiiiolU  t  c    T  ra 

A  tertiurix  e».  Elizabeth  Brand  died  on  the  9th  ot  Januaiy, 
S^^t'^ar'  1831,  aged  80  j  she  left  a  sister,  only  next  of  kin. 
stroyed  t  fot^  j^,j(j  J^  nephcw  and  several  nieces  entitled  in  dis- 
^enttyexeeiited  tributiou.  Ou  the  2d  of  December,  1828,  she 
Tiie  tart%in"wi  executed  a  will  prepared  by  her  solicitor,  in  con- 
S3o"^  but  fQ^njity  ^ith  her  instructions  which  he  had  writt^ 
decree  then  to-  (Jqwh  iu  hcr  prescnce,  and  which  were  then  read 

fued   calling  on  »  ,     /. ,        ,  ^-vrxU"    <«II  «he 

all  partiei  inter-  Qvcr  to,  and  approvcd  of  by,  her.  Or  this  wui  »«> 
t^  why'^^  appointed  four  executors  and  four  residuaiy  e- 
rcaLtrJH;  gatees,  two  of  whom  were  her  nephew,  Oiaritf 
firat  will  .houid  Brand,  and  her  niece,  Elizabeth  Brand.    The  ae- 

not  be  granted;  '  '  .         UafrffR 

uid  the  Court,  ceased  became  of  unsound  mind  some  nme  ueiw 
Zes^ZLZ  the  10th  of  March,  1830,  and  so  continued  UU 
Ttht'^e"^  her  death.     During'her  insanity  she  destroyed  Uie 
wm  "that"  Sft  will  of  December,  1828,  and  executed  three  other 
^uwase*xecut^  wills,  the  fifst  dated  the  10th  of  March,  1850,  tne 

when    the    de- 

oeued  waa  sane,  .     .    *  .ndoas,  io^  ^ 

but  destroyed  and  the  dther  wills  executed  when  insane^  pronounced  for  the  ""^^nity  »•** 
fused  cosU  out  of  the  esutc  to  persons  in  distribution  who  by  ititerrqgateries  set  op  ni»    / 
the  first  will  was  executed. 


Elii»*th 
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second  on  the  19th  of  March,  and  the  third  on  the       1831. 
28th  of  October,  with  various  executors  and  resi-    y",  ^^^^^ 
duary  legatees.     The  two  executors  (who  were     MSe^on. 
also  two  of  the  residuary  legatees)  renounced  the  i^m 
instrument,  dated  the  28th  of  October,  but  probate 
of  it  was  propounded  by  the  third  residuary  lega- 
tee, (a)  and  opposed  by  Charles  Brand,  the  nephew  i 
an  allegation  in  support  of  the  paper  was  admitted, 
and  witnesses  examined  on  it,  when  the  residuary 
legatee  declared  that  she  proceeded  no  further. 

The  King's  Advocate,  upon  an  affidavit  of  the 
solicitor  as  to  the  will  of  the  Sd  December,  18S8, 
being  of  the  same  purport  and  effect  as  the  in- 
structions, and  also  as  to  the  destruction  of  the  ori- 
ginal will,  and  the  deceased's  incapacity,  moved  for 
a  decree  with  intimation  to  issue  against  the  several 
parties  in  distribution,  and  against  parties  interest- 
ed in  the  pretended  wills  of  the  10th  and  19th  of 
March,  1830j  the  latter  to  appear,  propound,  and 
prove  the  wills,  if  they  saw  fit ;  and  all  to  show 
cause  why  probate  of  the  instructions  of  the  will  of 
the  2d  of  December,  18S8,  as  containing  the  last 
will  of  the  deceased,  should  not  be  granted  to 
Charles  and  Elizabeth  Brand,  as  two  of  the  execu- 
tors. 

Motion  granted. 

The  decree  having  issued,  an  appearance  was 
given  for  several  of  the  parties  in  distribution  i  an 
allegation,  propounding  the  instructions,  pleaded 
the  factum  of  the  original  paper,  the  subsequent 
insanity  of  the  deceased,  continued  affection  to  the 
parties  benefited  till  the  time  she  became  insane, 

(a)  In  the  paper  of  tbe  10th  and  )9th  of  Alatcb  she  was  alto 
jtHiit  reeiduary  legatee. 

3d2 
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1831.       and  the  destruction  of  the  paper  on  executing  the 
MirH.  Teem,    p^pcr  of  the  10th  of  March,  1830,  and  during  her 

3d  Sesftioiu     insanity.     This  allegation  was  admitted  without 
Ik  THi  GooDii  OP  opposition.     Witnesses  were  examined,  to  whom 

^BUt™     interrogatories  were  administered  with  a  view  of 
establishing  that  the  insanity  existed  previous  to 
the  execution  of  the  will  of  December,  1828.      On 
the  second  session  of  Trinity  Term,  the  cause  came 
on  for  hearing. 

Bumaby  and  NicholU  for  parties  in  distribution, 
admitted  the  sanity  of  the  deceased  when  the  will 
of  December,  18S8,  was  executed;  and  the  de* 
struction  of  that  will  while  in  a  state  of  insanity : 
and  prayed  costs  out  of  the  estate  on  the  ground 
that  under  the  decree  the  parties  were  fully  justi- 
fied  in  administering  interrogatories,  that  though 
insanity  had  not  been  carried  back  to  December, 
1828,  yet  that  there  were  traces  that  the  deceased's 
mind  had  been  affected  sometime  previous  to  the 
period  fixed  on  by  the  executors ;  and  that  the 
instructions  must  have  been  proved  per  testes 
against  the  parties  interested  in  the  wills  of  March, 
1830- 

The  King^s  Advocate  and  Lushington  contra. 

Per  Curiam. 
The  parties  were  justified  in,  but  were  not  un- 
der the  necessity  ot\  coming  before  the  Court 
I  can  see  no  grounds  for  decreeing  costs  out  of 
the  estate. 
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I 

I  SMITH    V.    SMITH    AND    OTHERS. 


On  Protest. 


John  Smith,  late  of  Ludstone  flail,  in  the  parish 
of  Claverley,  Shropshire,  died  on  tlie  18th  of  Fe 
bruary,  1830,  and,  on  15th  of  May,  his  will  wa{ 
proved  by  his  executors  (under  4000/.  J  in  the  Roya] 
Peculiar  of  Bridgnorth.  John  Smith,  a  son,  and  one 
of  the  residuary  legatees,  having  since  cited  the  ex. 
^  -ecutors  to  bring  in  the  will  and  take  probate  in  this 

J  Court,  they  denied  the  jurisdiction,  and  alleged, 

that  the  testator  died  within  the  royal  peculiar  and 
,  exempt  jurisdiction  of  the  Deanery  of  Bridgnorth, 

and  that  he  lefl  goods  within  that  peculiar,  and  also 
within  the  royal  peculiar  and  exempt  jurisdiction  of 
the  Collegiate  Church  or  King's  free  royal  Chapel 
of  Wolverhampton,  in  the  county  of  Stafford,  but 
was  not,  at  his  death,  possessed  of  any  other  goods 
within  the  province  of  Canterbury :  that  the  grant- 
ing probate  of  the  wills  of  persons  deceased  leav- 
^S  goods  within  the  Deanery  of  Bridgnorth, 
and  also  within  the  jurisdiction  of  the  Collegiate 
Church  of  Wolverhampton,  belongs  to  the  Courts 
of  the  same  respectively.  In  reply,  Bridgnorth 
and  Wolverhampton  were  not  admitted  to  be 
royal  peculiars;  and  it  was  alleged,  that  the  de- 
ceased's goods  in  each  of  the  said  jurisdictions 
were  upwards  of  5L ;  that  there  was  also  due  to 
his  estate  divers  debts  of  upwards  of  51.  in  value 
within  the  Diocese  of  Lichfield  and  Coventry,  be- 
sides his  goods  v^ithin  the  respective  peculiars ; 
and  that  therefore  the  deceased  had,  at  his  death, 
goods,  chattels,  and  credits  in  divers  dioceses  or 
peculiar  jurisdictions  within  the  province  of  Can- 
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terbury  sufficient  to  found  the  jurisdiction  of 
Court. 

In  support  of  the  protest,  an  affidavit  of  tiie 
gistrar  of  the  royal  peculiar  of  the  deanery  of 
Bridgnorth  set  forth  that  Bridgnorth  was  a  royal 
peculiar,  and  that  the  jurisdiction  was  free  and 
exempt  from  all  ecclesiastical  authority,  that  it 
extended  over  six  parishes,  of  which  Claverley 
was  one;  that  the  Court  had,  as  he  believed, 
from  time  immemorial  exercised  the  power  of 
granting  probates  of  wills  and  letters  of  adminis- 
tration of  persons  deceased  leaving,  within  its  ju- 
risdiction, goods  of  whatever  value,  and  also  if,  in 
addition,  they  left  other  goods  of  whatever  value 
within  any  other  jurisdiction.  That  causes  enter- 
tained in  the  Court  of  Bridgnorth,  were  aj^ealed 
direct  to  the  Delegates  ;  that,  in  1829*  the  Prero- 
gative Court  of  Canterbury  received  from  the  said 
royal  peculiar  an  office  copy  of  the  will  of  Robert 
King,  proved  at  Bridgnorth,  upon  which  the  Pre- 
rogative Court  granted  a  second  probate,  the 
original  will  remaining  at  Bridgnorth ;  and  that 
this  was  the  practice  (a). 

(a)  The  following  extract  of  a  letter  dated  28th  October, 
1806^  to  the  Registrar  at  Lichfield,  was  read  to  the  Court : — 

"  Sir  William  Wynne,  Judge  of  the  Prerogative  Court,  is  of 
opinion  that  the  Royal  Peculiar  of  St.  Mary  in  Shrewsbury  is 
to  be  taken  as  a  place  out  of  the  province^  and  he  will  accept  an 
'  office  copy  of  the  will  instead  of  the  original,  provided  it  com- 
mences with  '  Extracted  from  the  r^istry  of  the  Royal  Peca- 
liar  of  Saint  Mary  in  Shrewsbury  ',  and  is  signed  by  the  Regis- 
trar as  such." 

*^*  The  Editor  has  been  furnished  with  the  following  case. 

Crowley  v.  Cbowley. 
Sabah  Colman  died  intestate,  leaving  an  only  child,  wife  of 
G.  Crowley.     A  proctor  exhibited  his  proxy  for  her,  and  prayed 
a  commission  to  swear  her  administratrix :  commission  extracted 
on  6th  July  1744^  and  not  being  returned,  Rous,  for  the  has- 
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The  registrar  of  the  Court  of  the  Collegiate 
Church  of  Wolverhampton  made  aa  aiSSdavit  that 
Wolverhampton  was  a  royal  peculiar :  he  was 
not  aware  of  any  appeals  from  that  Court ;  that 
the  probates  of  wills  and  letters  of  administra- 
tion issued  under  the  seal  of  the  Wolverhampton 
Coiirt  are  headed,  *'  Official  Principal  of  the  Pe- 
culiar and  Exempt  Jurisdiction  of  the  Collegiate 
Church  or  King's  Free  Royal  Chapel  of  Wolver- 
hampton/' That  in  office  copies  of  wills,  the  co- 
pies were  always  headed,  <<  Extracted  from  the 
Registry  of  the  Royal  Peculiar  of  Wolverhamp- 
ton/' On  the  other  side  there  was  an  affidavit, 
dated  on  the  18th  of  November,  in  which  it  was 
stated,  that  three  persons  living,  at  the  testator's 
death,  in  the  diocese  of  Lichfield  and  Coventry, 

were  indebted  to  him  00/. 

« 

bandy  prayed  comxnisaion  of  appraisement  and  monition  against 
the  wife  to  shew  the  goods^  &c.  to  the  commissioners.  Monition 
personally  served  and  oath  made  of  the  servioe,  and  that  she  re- 
fiised  to  appear  and  shew  the  goods.  On  6th  September^  Reus 
prayed  her  to  be  decreed  excommunicate,  and  administration  to 
be  granted  to  the  husband^  giving  security.  Holman  appeared 
for  the  wife>  under  protest  to  the  jurisdiction,  and  prayed  Rous' 
petition  to  be  rejected,  alleging — that  the  deceased  some  time 
before  and  to  her  death  lived  at  Poole,  which  is  within  the  royal 
peculiar  jurisdiction  of  Great  Canford,  and  totally  exempt  from 
all  ecclesiastical  jurisdiction  but  that  of  the  person  appointed  by 
the  Crown :  that  all  the  deceased's  effects  were  within  the  juris- 
diction of  Canfordy  except  a  leasehold  estate  of  9^  per  annum  at 
Pudlesome  in  the  county  of  Dorset ;  that  his  client  before  and 
at  the  time  of  granting  the  commission  was  an  inhabitant  of 
Poole,  and  therefore  not  subject  to  the  jurisdiction  of  this  Court; 
that  the  commission  being  directed  to  be  executed  within  that 
royal  peculiar  without  a  requisition  to  the  proper  ordinary,  his 
client  was  advised  that  by  law  she  was  not  obliged  to  appear  at 
the  execution  of  the  commission ;  that  she  is  willing  to  take  ad« 
Bunistretion  in  this  Court  of  the  deceased's  effects  lying  without 
the  said  royal  peculiar^  in  case  the  judge  shaU  direct  her  so  to  do; 
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Bridgnorth  and  Wolverhampton  are  stated  in 
the  registrars'  affidavit  to  be  royal  peculiars ;  and 
the  averment  to  the  contrary  is  not  supported. 

Per  Curiam* 
There  being  nothing  to  contradict  the  state- 
ment in  the  protest,  I  must  consider  them  both  as 
royal  peculiars. 

Lushington. 
I  do  not  object  to  argue  the  case  with  that  con- 
cession. 

King^s  Advocate. 
As  royal  peculiars,  then,  they  are  exempt  from 


and  to  shew  all  such  effects  as  are  not  within  the  same  to  sach 
commissioners  as  the  Court  shall  hereafter  name. 

Contrh. — It  appeared  by  affidavits  that  there  was  a  legacy  of 
50/.  due  to  the  deceased  from  a  person  living  out  of  the  jurisdic- 
tion of  the  royal  peculiar  in  the  county  of  Dorset^  and  also  debt 
by  bond  from  a  person  living  at  Winborn  Minster^  which  is  an- 
other royal  peculiar  jurisdiction  in  that  county. 

Dr.  .Tenner,  for  the  husband,  cited  23  H.  VIII.  c  9.  s.  4. 

Dr.  Andrew,  contrd,  cited  Sir  George  Markham's  case,  and 
the  Duke  of  Hamilton's  case. 

The  Judge  (Dr.  Bettesworth)  was  of  opinion  that  he  cooW 
not  enforce  the  monition  in  the  royal  peculiar  jurisdiction  with- 
out directing  letters  of  request  to  the  proper  ordinary  of  toe 
place. 

The  above  case  Sir  Edward  Simpson  says  he  transcribed  fiwn 
the  notes  of  Dr.  Jenner,  who  added : — 

"  The  wife  afterwards  took  different  administrations  for  the 
goods  which  were  in  the  several  royal  peculiars,  and  an  adminis- 
tration in  the  Prerc^tive  for  those  which  were  in  other  p«M«- 
the  whole  effects  were,  as  far  as  I  can  recollect,  within  tn 
county  of  Dorset.*' 


9. 

Smith  avb 
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archiepiscopal  jurisdiction.     The  affidavit  and  ac-       1831- 
<:ount  brought  in  on  the  part  of  the  legatee  seems    mkh.  teem, 
at  variance  with   the  executor's  oath — that  the     s^se«rioa. 
testator  had  at  his   death  no  goods  out  of  the       sxiib 
jurisdiction  of  Bridgnorth  and  Wolverhampton ; 
but,  in  reply  to  the  protest,  no  particulars  of  the 
effects  alleged  to  be  in  the  diocese  of  Lichfield 
and  Coventry  were  set  forth,  and  the  affidavit,  to 
sustain  the  averment,  has  been  brought  in  so  very 
recently,  that  the  executors  have  not  had  an  op- 
portunity of  answering  it.      If,   however,   there 
were  such  effects,  this  Court  could  not  direct  a 
transmission  of  the  will. 

Lushington  contra. 

*  Gibson,  p.  47S,  in  commenting  upon  the  9drd 
canon,  says,  **  where  one  dies  possessed  of  goods 
in  iseverai  peculiars  within  the  same  diocese,  in 
that  case  administration  shall  be  granted  by  the 
metropolitan,  as  they  are  exempt  from  the  or- 
dinary." Here  the  testator  left  bona  notaUUd 
both  in  Bridgnorth  and  Wolverhampton,  and  they 
are  both  locally  within  the  same  diocese.  The 
9«d  canon,  on  which  the  Court  relied  in  Scarth  y. 
The  Bishop  of  London,  Vol.  I.  637,  directs  in- 
quiry as  to  whether  a  party,  at  his  death,  had 
**  any  goods  or  good  debts  in  any  other  diocese  or 
peculiar  jurisdiction  than  in  that  wherein  he  died 
to  the  value  of  5/.,"  and  if  so,  the  probate  or  ad- 
ministration belongs  to  the  archbishop* 

Per  Curiam. 
Can  it  be  maintained  that  under  the  word  ^<  pe- 
culiars ''  the  rights  of  the  Crown  have  been  taken 
away  by  the  canon  ? 
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1831.  Lushmgton. 

If  an  exemption  bad  been  contemplated  in  ia^ 
vour  of  royal  peculiars,  it  is  most  probable  that 

smm  Bishop  Gibson  would  have  noticed  it.  Westmins- 
ter is  a  royal  peculiar ;  yet,  in  practice,  when  a 
party  dies  within  that  peculiar,  the  prerogative  ju- 
risdiction is  not  ousted.  A  decision  supporting^ 
this  protest  will  lead  to  extreme  inconvenience 
and  the  expense  of  multiplied  probates. 

Judgment^ 
SiA  John  Nicholl. 

This  is  a  question  respecting  the  jurisdiction  of 
the  Prerogative  Court,  arising  out  of  the  following 
circumstances.  John  Smith  died  sometime  since 
in  the  parish  of  Claverley,  in  the  county  of  Salop : 
he  made  a  will,  appointing  his  two  sons  executors 
and  three  residuary  legatees.  John  Smithy  one  of 
the  residuary  legatees,  has  cited  the  executors  to 
bring  in  the  will  and  take  probate  in  this  Court, 
alleging  that  the  deceased  left  bona  notaUUa  within 
the  province  of  Canterbury. 

An  appearance  has  been  given  for  the  execu- 
tors under  prot^t»  deii3ring  that  there  were  bona 
nolabiUa^  and  alleging  that  the  deceased  died  in 
the  peculiar  jurisdiction  of  Bridgnorth ;  that  the 
will  was  proved  tiiere ;  that  the  deceased  had  con- 
siderable property  within  that  jurisdiction,  and 
also  in  the  peculiar  jurisdiction  of  Wolverhamp- 
ton, but  that  both  are  royal  peculiars :  the  protest 
further  denied  that  there  weiie  any  eflSbcts  witiiin 
the  province  of  Canterbury. 

It  is  admitted  that  there  are  gioods  in  both 
peculiars,  and  it  is  asserted  in  the  affidavit  that 
there  are  also  other  goods  within  the  diocese  of 
Lichfield  and  Coventry.     Affidavits   have  been 
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made  by  the  respective  registrars  of  each  peculiar       ^831. 
which  there  is  nothing  to  contradict^  and  which    mich.t*ei^ 
satisfactorily  prove  that  they  are  royal  peculiars  j     3d  Seition. 
that,  as  such,  they  have  at  all  times  been  in  the       cbimi 
habit  of  granting  probates  and  administrations,     sum  Am 
and  that  the  appeal  lies  from  them,  not  to  the      ''^""^ 
Archbishop's  Court,  but  to  the  Court  of.  Delegates. 
It  is  disputed  whether  there  are  any  effects  in  the 
diocese  of  Lichfield  and  Coventiy ;   but  I  will 
assume  such  to  be  the  &ct,  for  the  purpose  of 
considering  this  case. 

Two  questions  arise :  First,  whether  goods  in 
I  one  or  both  of  the  royal  peculiars  found  the  juris* 

I  diction  of  this  Court  so  as  to  make  it  incumbent 

!  on  a  party  to  bring  in  the  will,  and  take  probate 

\  here :  secondly,  whether  the  goods  within  the  dio- 

I  cese  of  Lichfield  and  Coventry  found  the  prenv 

I  gative  jurisdiction. 

I  In  the  first  place  I  apprehend  that  a  royal  pe- 

I  culiar  is  in  no  degree  subject  to  the  archbishop ; 

I  it  is  independent  of  him :  it  is  out  of  his  province 

in  point  of  jurisdiction  as  mudi  as  the  province 
I  of  York  or  of  Dublin :  it  is  coordinate.    An  ap^ 

peal  from  a  royal  peculiar  does  not  lie  to  the 
1  archbishop,  but  to  the  King  in  Chancery,  that 

I  is,  to  the  Delegates.     The  deceased,  then,  having 

I  died  in  the  royal  peculiar  jurisdiction  of  Bridg- 

^  north,  being  domiciled  there,  his  property  lying 

I  there,  it  follows  that  the  probate  there  granted  is 

regularly  granted,  and  that  jurisdiction  is  rightly 
in  possession  of  the  wilL     The  fact  that  he  had 
goods  also  at  Wolverhampton,  another  royal  pe- 
L  culiar,  does  not  vary  the  case  in  respect  to  the  ^'^^  whether 

I  jurisdiction  of  this  Court,  any  more  than  if  those  one  royd  pecu- 

goods  were  within  the  province  of  York.  Whether  \zl  u!l  admin^ll 
J  the  probate  at  Bridgnorth  legally  authorizes  the  ^^^L^"^ 
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1831.       administration  of  the  goods  at  WolverhamptoD^  or 

Mich.  Tb»ii,    whcthcr  there  should  also  be  a  probate  there,  is  not 

sd^owon.     a  matter  that  affects  the  question  in  this  Court 

Smith        The  pcculiars  contemplated  by  the  canon,  and  bj 

Sjoth  Am     the  authorities  referred  to,  are  not  in  my  opinion 

royal  peculiars,  but  subordinate  peculiars. 

It  is  true — ^and  that  is  the  great  argument,— 
that  the  inconvenience  and  extra  expense  occa- 
sioned by  royal  peculiars  are  the  same  which  are 
provided  against  in  the  case  of  other  peculiars 
by  the  prerogative  of  the  archbishop :  but  that 
inconvenience  and  expense,  arising  from  the  ne- 
cessity of  two  probates,  where  there  are  two  inde- 
pendent jurisdictions,  neither  subject  to  the  arch- 
bishop, equally  exist  when  there   are   goods  in 
Canterbury  and  York.     All  peculiars,  even  royal 
peculiars,  may  be  of  public  inconvenience ;  but 
at  present  they  exist  lawfully,  and  possess  legal 
rights  which  must  be  respected.     The  inconveni- 
ences have  been  pointed  out^  and  are  such  as  call 
loudly  for  a  remedy,  particularly  now  that  per- 
sonal property  is  so  extended  :    but   under  the 
present  law,  I  am  of  opinion,  that  this  Court  has 
no  right  to  call  in  the  will,  and  compel  probate 
here,  because  the  goods  in  one  or  more  of  the 
royal  peculiars  happen,  geographically  speakings 
to  be  locally  situate  within  the  province. 

Another  point  has  been  made,  viz.,  that  some 
of  the  goods  are  in  neither  of  the  royal  jurisdic- 
tions, but  are  in  the  diocesan  jurisdiction  of  Lich- 
field and  Coventry.  In  the  first  place,  that  fact 
is  not  admitted  nor  fully  established  j  but  assum- 
ing that  such  is  the  fact,  it  follows  that  the 
Bridgnorth  probate  would  not  reach  to  those 
effects :  but  does  it  therefore  follow  that  a  pre- 
rogative probate  is  necessary?     Would  not  the 
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diocesan  jurisdiction  have  aright  to  grant  probate; 
and  is  not  the  question  of  the  jurisdiction  to  which 
he  shall  resort,  rather  a  matter  open  to  the  choice 
of  the  executor  ?  Upon  the  principle  of  the  case 
of  Scarth  v.  the  Bishop  of  London's  registrar,  I 
think  there  is  a  concurrency  of  jurisdiction  when 
a  person  dies  in  a  foreign  jurisdiction  (as  in  York, 
Scotland,  or  abroad,  and,  by  analogy,  in  a  royal 
peculiar,)  and  leaves  goods  only  in  one  diocesan 
jurisdiction,  within  the  province.  In  that  case, 
either  the  diocesan  jurisdiction  may  grant  the 
probate  as  the  goods  are  there  (a),  or  the  metro- 
politan may,  because  the  party  did  not  die  within 
the  diocesan  jurisdiction ;  but  probably  that  is  not 
a  point  which  the  parties  are  disposed  to  try,  nor 
is  the  Court  bound  to  decide  it  under  the  present 
protest. 

The  question  here  is  rather  between  the  royal 
peculiars  and  the  prerogative.  The  executors  are 
called  upon  to  bring  in  the  will;  they  protest 
against  being  bound  so  to  do.  They  show  that 
they  have  proved  the  will  at  Bridgnorth,  which  is 
a  royal  peculiar  and  where  the  party  died ;  they 
have  therefore  taken  a  proper  probate,  and  the 
will  is  properly  deposited.  If  the  deceased  left 
goods  in  several  diocesan  jurisdictions  or  peculiars, 
not  being  royal,  so  as  clearly  to  require  a  prero- 
gative probate,  the  executors  even  then  could  not 
be  called  upon  to  bring  in  the  will.  Probate  here 
could  only  be  taken  upon  an  office  copy  or  exem- 
plification, as  in  the  case  where  probate  has  been 
taken  in  the  province  of  York.  I  allow  the  pro- 
test and  dismiss  the  parties. 

(a)  Griffith  y.  Griffith^  Sayer,  83,  and  the  cases  cited  in 
Scarth  V.  Bishop  of  London,  Vol.  I.  625. 
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IN   THE   GOODS   OF  JOHN   REITZ* 


Mich.  Tkeic, 
By-Day. 

The  Court  re-  The  dcceased,  a  lieutenant  under  the  command 
^nufratif^"*  of  Captain  Owen,  R.  N.  died  in  May,  1824,  on 
^*b!^' A^au  ^^^  coast  of  Africa,  a  bachelor,  leaving"  three 
tomey  of  Uie  brothcrs  and  a  sister,  his  next  of  kin.  By  his  will 
th7  Spc  of  *  he  gave  his  property  to  Miss  Stanley,  but  appointed 
i^n^bSdTrf  wo  executor  nor  residuary  legatee.  Conformably 
?!  ""^^  ^f'  to  the  laws  of  the  Cape  of  Good  Hope,  two  of  the 

but  suDiequently  a  it    ' 

gnmted  it  to  a  dcccascd's  ncxt  of  kin,  there  resident,  placed  his 
of  kin'  having  alS&irs  uudcr  the  management  of  the  Orphan 
d^*^*^  *^he  Board,  (the  President  and  members  of  which  be^ 
^^^*"       came  officially  executors  and  administrators  of  the 

effects,)  which,  in  November,  1825,  by  powCT  <rf 
attorney  authorized  Captain  Owen,  (with  the  con- 
currence of  the  next  of  kin,)  to  collect  the  de- 
ceased's prc^erty ;  and  after  a  settlement  of  his 
account  with  his  agent  Mn  Stilwell,  to  pay  over 
the  balance  to  Miss  Stanley.  Captain  Owen's 
absence  from  England  and  other  circumstances 
had  hitherto  prevented  his  making  the  present  ap» 
plication.     The  property  was  j^220. 

LushingtoHj  referring  to  the  necessary  doca* 
ments,  and  stating  that  justifying  security  would 
be  given,  moved  for  administration,  with  the  will 
annexed,  to  Captain  Owen,  as  the  attorney  of  the 
Orphan  Board,  acting  on  behalf  of  the  next  of 
kin. 

Per  Curiam. 
It  would  be  quite  irregular  to  grant  this  adminis- 
tration to  a  nominee  of  an  official  board  at  the  Cape 
of  Good  Hope.  The  property  is  to  be  here  adminis- 
tered ;  and  there  are  several  next  of  kin.  Why  does 


Icmw  RuTk. 
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Hot  Mr.  StilwelU  who  is  a  creditor,  apply  for  admi-       1B3I- 
nistration,  on  citing  tbe  next  of  kin  ?  Why  does  not    mw^t^ 

[  the  attorney  of  the  next  of  kin,  or  the  legatee,  take      ^Dtj. 
administration?  There  are  all  these  regular  ways,  ihthiooomm 
and  yet  the  Court  is  asked  to  do  what  seems  very 

I  irregular. 

Motion  rejected. 

On  the  third  session  of  Hilary  Term,  the  next 
of  kin  having  heen  cited  by  service  on  the  Ex- 
change, notice  was  sent  to  the  legatee,  and  on  a 
I  proxy  of  consent  from  Captain  Owen,  the  Court 
granted  administration  to  Mr.  Stilwell. 


IN    THE    GOODS    OF    ANNE    DOSHOT.  Hit*»T  Tiul 

IitScadoD. 

The  deceased,  a  widow,  died  in  November,  1818,  a  dmnwiiid 
in  the  West  Indies :  she  left  four  children,  and  >Dg  ./u^  woi 
of  her  will  appointed  Cremony,  her  son-in-law,  ^"^1^™! 
sole  executor ;  but  except  as  to  bequeathing  to  ^™^^i„^il[^ 
several  of  her  slaves  their  freedom,  she  made  no  •'"o  »*•  ««■ 
disposition  of  tbe  property.  Cremony,  having  as-  ^  M^  the 
signed  over  all  his  interest  in  Mrs.  I>ormoy*3  ^I^Sw^^ 
estate  to  tbe  eldest  son,  declined  to  interfere  fxir-  ^^l^  ^J^^ 
ther  in  her  afiairs :  and  after  being  cited  by  a  de-  Court,  doubdng 
cree  of  this  Court,  administration  in  18$8  was  not  to'nmiice 
granted  with  the  will  to  the  son's  attorney.  The  ^^S^ST^? 
attorney  became  a  bankrupt,  and  brought  in  the  f^'^^  "^i^ 
administration,  which  was  now  prayed  to  be  ■»!  od  ibe 
granted  anew  to  the  son :  but  it  was  objected  in  gewnr.'^ttiB- 
the  registry,  that  the  residue  being  undisposed  of,  ^J*;^^ 
Cremony,  as  nude  executor,  was  entitled  to  the  ^^j,*'^^ 

mdtled  to  the  reudue,  gnnted   the  tdminutntlini  to  lAe  loii  without  riting  the  nude  ezenilor,  be 
hiring  nerer  ipplied  far  the  gnat,  though  the  deccued  died  upniH*  of  ihiTteen  yean  before. 
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1832.       grant.    To  meet  this  objection,  the  son  made  an 

HiLA»T  Ti»M,  aflSdavit,  "  that  the  French  part  of  the  island  of 

ut  sesaon.     gj^  Martin  in  which  the  deceased  was  domiciled, 

Ihthk  GOODS  or  was,  and  is,  subject  to  the  laws  of  France  :  that 

Ak2«Do*mot.  ^y  jjjg  gjg^j^  SLvticle  of  thc  codc,  no  pcrsoH  leaving 

three  or  more  children  at  his  death,  can  dispose 
by  will  or  deed  of  more  than  a  fourth  part  of  his 
effects:  and  by  the  1025th  and  1026th  articles, 
a  testator  may  name  testamentary  executors,  and 
may  give  them  the  possession  of  his  moveables, 
but  that  such  possession  cannot  continue  beyond 
a  year  and  a  day  ti-om  his  decease  ;  and  if  he  has 
not  given  them  such  possession,  they  cannot  claim 
it."  That  the  deceased's  will  was  executed  ac- 
cording to  the  French  law;  and  by  that  law, 
Cremony  ceased  to  be  executor  at  the  expiration 
of  the  year  and  day,  and  could  no  longer  interfere 
with  the  estate  (a). 

Lushington  moved  for  the  administration. 

Per  Curiam. 
If  the  law  of  England  prevailed  in  this  case, 
there  might  be  a  doubt  whether  Cremony  would 
not  be  entitled,  as  nude  executor,  (&)  to  the  ad- 
ministration :  but  as  the  law  of  France  governs  the 
succession,  the  residue  is  undisposed  of,  and  the 
son,  as  one  of  the  next  of  kin,  is  entitled.  Mj 
difficulty  is,  whether  I  have  sufficient  evidence  of 
the  French  law.     The  absence  of  any  application 

(a)  The  French  consul  in  London  certified,  that  the  French 
part  of  the  island  of  St.  Martin  (W.  I.)  was  effectively  governed 
by  the  French  laws ;  and  that  the  affidavit  set  forth  the  law  with 
perfect  accuracy,  and  in  entire  accordance  with  the  articles  of  the 
code  therein  recited. 

(b)  See,  however,  1  W.  IV.  c.  40,  cited  t«  notis,  sup.  205. 
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for  the  grant  on  behalf  of  Cremony  durinfi;  the 
long  interval  of  time  that  has  elapsed  since  the  j 
death  of  the  party,  is  confirmatory  of  the  cor- 
rectness of  the  son's  affidavit  and  of  the  certi-  ] 
ficate.     But  is  the  certificate  of  the  French  Cod-  ' 
sul  General  sufficient  proof  of  the  law  :  should 
not  the  Ambassador  himself  have  certified  ?    Tliat 
might  have  been  considered  as  adequate  authority 
on  such  a  point  (a).  Under  all  the  circumstances, 
however,  I  will  grant  the  administration ;  but  as 
there  are  other  parties  in  distribution  the  securities 
must  justify.     As  the  case  is  governed  by  the  law 
of  France,  there  is  no  occasion  further  to  cite 
Cremony. 
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PtELDER    AKD    FIELDER    V.    HANGER. 


This  was  a  cause  of  granting  administration  to  AdmimtinUoa 
the  executors  of  Philip  Leader  of  certain  effects  u  ly^*^^ 
of  his  late  wife  left  unadministered  by  him :  an  {^^J[tiv<ll* 
appearance  having  been  given  for,  and  admi-  '^  *"  hiuund, 
nistration  prayed  by,  the  niece  and  one  of  the  h>nng  >>mii 
wife's  next  of  kin,  the  executors  alleged  in  act  on  ^il^ii^n  pcj-cJ 
petition,  that  in  June,  1812,  in  contemplation  of  ^/^,^^f^ 
marriage.  Leader  and  Mrs.  Dawson  signed  an  ■"«.  c™n  n. 
agreement,  that  her  property  should  on  the  though  the  mo- 
marriage  pass  to  Leader,  save  as  to  "  her  monies  (.^""^(^tu^ 
in  the  funds  which  shall  be  for  her  separate  use  to  "houid^To""  uw 
all  intents  and  purposes  as  if  she  were  sole  and  ['"'^p^'"'" 
unmarried,  and  that  the  same  shall  be  conveyed  •eoutirn.unicH 

(a)  Ltuhimglou. — The  authority  of  the  conml-genenl  aa  t« 
the  law  has  been  consideretl  sufficient  in  limilar  appliotiotit. 
VOL.  III.  S  E 


fi 
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Sd  SesfioD. 

FlELDIR   AKD 

FiBLOSR 

V, 

Hakgbe. 


1832.       to  trustees,  and  a  proper  settlement  executed.'* 
Hilary  Term,  That  HO  Settlement  was  made,  but  the  marriage 

took  place,  and  on  her  death  in  June  1828,  she 
was  possessed  of  personal  estate  consisting  of 
2475/.  in  the  four  per  cents,  and  some  Long  An- 
nuities standing  in  her  name  of  "  Dawson.'* 

The  proctor  for  the  niece  having  returned  the 
act  unanswered,  Lushington  moved  that  the  grant 
should  pass  to  the  husband's  executors.  It  was 
true  that  the  modern  practice  had  been  diflferent, 
but  as  all  the  interest  was  in  the  representatives 
of  the  husband,  they  were  the  parties  best  entftled 
to  the  grant.  All  the  cases  were  collected  in 
Vol.  I.  Hagg.  Ecc.  Reports.  341 — 8.,  Und  Vol.II. 
Appendix  158—170. 


Per  Curiam. 
Those  cases  shew  that  there  have  been  con- 
tradictory decisions  on  the  point.  On  the  prin- 
ciple, however,  that  the  grant  ought  to  follow  the 
interest,  and  that  the  whole  interest  is  vested  in 
the  husband's  representatives,  I  shall  decree  this 
grant.  I  should  have  done  the  same  if  the 
husband  had  not  taken  out  administration,  unless 
it  could  be  shewn  that  he  had  not  the  interest, 
but  that  the  property  belonged  to  the  wife's  next 
of  kin  :  and  it  will  be  understood  in  the  Registry 
that  this  is  to  be  the  rule  for  the  future  unless 
special  cause  to  the  contrary  be  shewn. 

Motion  granted. 
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LONG    AND    FEAVER   V.   SYMES   AND    HANNAM. 


I 
I 
I 

I  This  was  a  proceeding  by  two  legatees  under  th< 

I  will  of  John  Feaver  to  compel  the  executors  t< 

»  take  probate,  alleging  that  they  had  intermeddled 

I  and  the  question  was,  whether  they  had  so  inter 

(  meddled  as  no  longer  to  be  entitled  to  refuse 

;  The  facts  of  the  case  as  stated  by  the  legateei 

I  were  these. 

John  Feaver  died  on  the  17th  June  18^9 
leaving  a  will  dated  on  the  11th  of  June  IS^Q^  o 
which  the  defendants  were  the  executors*  On  th( 
29th  of  July  and  on  the  Srd  of  August  the  follow 
ing  advertisement  was  inserted  in  the  Sherborni 
Paper. — "  All  persons  who  have  any  claim  on  thi 
estate  of  the  late  John  Feaver  of  Horsington,  ii 
the  county  of  Somerset,  deceased,  are  requestec 
to  send  their  respective  accounts  and  are  desirec 
to  pay  all  money  due  to  the  said  estate  withou 
delay  to  Mr.  Symes  of  Combe  Farren  in  th< 
county  of  Dorset,  or  to  Mr.  Hannam  of  Dark 
hourbour,  in  the  county  of  Somerset,  his  executor 
in  trust.''  It  was  alleged  further,  that  Symes  an( 
Hannam  applied  to  several  persons  for  payment  o 
their  debts,  particularly  that  Symes  applied  to  otn 
Hilliar,  ftnd  on  the  20th  August  received  of  AUai 
20/.,  for  which  sum  Symes  and  Hannam  opene( 
an  account,  as  executors,  with  a  banking  house 
and  which  sum  was  afterwards  withdrawn  b' 
Symes.  That  Symes  and  Hannam  received  txm 
paid  other  monies;  and  on  the  17th  June  1831 
signed  an  authority  to  Melmoth,  a  solicitor  wh< 
had  possession  of  the  will,  to  deliver  it  up  t( 
another  solicitor,  Newman. 

In   reply  it  was   alleged   that   soon  after  thi 

3e2 
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1832.       deceased's  death  Symes  informed  the  widow  and 

HiLAKT  Twm,  Feaver  that  he  would  not  act ;  that  on  the  4th  of 

sdSeswon.     j^jy  igSl,  hc  and  Hannam  renounced  by  proxy, 

LoKo  AKD     and  steps  were  taken  to  obtain  administration  for 

^*tr*       th®   widow   and    George    Feaver   the    residuary 

s^Bs  AMD     leoratees ;   that  the  advertisements  were  inserted 

Hannam.  o  » 

because  the  widow  was  receiving  the  debts ;  that 
Symes  applied  for  no  debt  but  Allan's,  though 
he  delivered  small  accounts  to  two  or  three  per- 
sons ;  that  on  the  20th  of  August  he  received  QlL 
of  Allan  for  the  widow,  and  deposited  that  sum  at 
the  bankers  to  the  credit  of  the  deceased ;  that  on 
the  17th  of  June  he  signed  the  order  for  the 
delivery  of  the  will,  but  afterwards  countermanded 
it.  Hannam  did  not  deny  that  the  advertisements 
were  inserted  with  his  privity,  nor  that  he  signed 
the  order  on  the  17th  of  June,  but  he  denied  that 
he  applied  for  or  received  any  debts, 

Lushington  for  the  legatees. 

The  principle  of  law  is  quite  settled :  whoever 
has  intermeddled  as  an  executor  cannot  repudiate 
the  duties :  he  has  made  his  election.  Swinburne, 
part  6,  §  22.  Therefore  any  interference  with  the 
property  of  the  testator  binds  an  executor  to  the 
office.  Both  the  executors  have  brought  them- 
selves within  the  two  general  rules  laid  down  in 
Bacon's  Abridgement,  Tit.  Executors  (E.),  10. 
In  Edwards  v.  Harben,  2  T.  R.  597,  Buller,  J. 
says,  "Every  intermeddling  after  the  death  of  the 
party  makes  a  party  so  intermeddling  an  executor 
de  son  tort**  The  advertisement  was  a  notice  to 
the  public  that  they  were  executors  ;  and  accord- 
ing to  all  the  rules,  principles,  and  precedents, 
amounted  to  an  acceptance.     If  after  such  an  act 
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a  party  can  retract  and  disavow  his  intention 
there  would  be  no  safety  for  creditors  or  legatee 
If  this  and  the  other  acts  alluded  to  do  not  bin( 
I  know  not  whdt  will. 

Addams  for  Symes. 

Directing  the  funeral,  making  an  inventory  < 
the  property,  advancing  money  to  pay  debts  < 
legacies,  or  other  offices  merely  of  kindness  an 
charity  do  not  make  a  man  an  executor  de  sc 
iort^  Toller,  p.  41.;  nor  consequently  bindarigh 
ful  executor  to  take  probate.  Symes  did  not  r 
ceive  the  debt  qua  executor,  but  for  the  widow  j 
administratrix.  All  the  acts  done  are  merely  < 
humanity,  kindness,  and  charity.  Besides,  tl 
Court  has  a  discretion  to  exercise.  It  is  not  boun 
to  compel  these  parties  to  take  probate. 

Nichott  for  Uannam. 

No  case  has  been  cited  to  show  that  any  ac 
prevent  the  renunciation  of  a  rightful  execute 
which  do  not  make  a  stranger  executor  de  son  tor 
Now  an  executor  de  son  tort  is  one  liable  to  answi 
out  of  his  own  goods  for  the  testator's  effects  whic 
come  to  his  hands ;  and  therefore  must  not  onl 
have  intermeddled  with  the  office,  but  must  ha\ 
intermeddled  with,  i.  e.  got  possession  or  dispose 
of,  the  effects  of  the  deceased,  as  in  Edwards  ^ 
Harben.  Hannam  never  intermeddled  with  th 
effects :  he  only,  while  deliberating,  inserted  tli 
advertisement ;  and  an  executor  may  investigal 
the  state  of  the  testator's  property  before  he  at 
cepts  or  refuses,  Godolphin  on  Wills^  102.  Eve 
after  having  been    sworn,  executors  have  ofte 
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1832.       been  allowed  to  renounce.     In  Orr  v.  Newton, 
iiiLARv  Term,  ^  ^ox  274,  the  Ects  for  which  the  executor  was 
sa  Session,     qq^  held  liable  were  much  stronger. 

Long   and 

Feave*  Judgment, 

symes  and  Sir  John  Nicholl. 

[[After  stating  the  substance  of  the  act  on  pe- 
tition on  either  side.]  The  question  then  is,  whe- 
ther there  has  been  such  an  intermeddling  as  to 
render  the  executors  compellable  to  take  probate  ? 
If  a  person     Therc  Is  no  doubt  on  the  law  that  if  a  person 

Bamed  executor  .  i  ti  i  r- 

intermeddles,  named  cxccutor  mtermeddles,  he  cannot  atter- 
hrcTnnoVafter-  wards  Tcfusc  to  take  probate ;  and  if  not  named 
tek'e'r^trand  ^^ccutor,  hc  becomes  so  de  son  tort.  There  are 
if  not  named  certain  acts  of  necessity,  such  as  feeding  the  de- 
comes  so  de  son  ccased's  Cattle  aud  the  like  which  do  not  bind  a 
ll^itydrnot  party;  and  if  a  party  even  has  shown  himself 
ali"^x«utw^hM  willing  to  take  upon  himself  the  execution  of  a 
shewn  himself   will,  he  may,  in  aid  of  iustice,  be  dismissed  by  the 

willing  to  accept,    _^  .''  .•'  .  yNi  i 

he  may  by  the  Court,  lu  Order  to  bccomc  a  witness(a) ;  butother- 
raui^  in  aid'^  wise  slight  circumstauccs  are  obligatory  and  suf- 
justicc.  ficient  to  compel  a  person  to  take  probate  if  really 

executor,  or  to  render  him  executor  de  son  tart, 
if  not  really  executor,  Swinburne  in  several  pas- 
sages lays  down  the  obligation,  and  says  (h%  "  he 
must  beware  not  to  administer  the  effects  as  ex- 
ecutor/* He  is  compellable  **  when  he  does  those 
acts  which  are  proper  to  an  executor/'  **The  most 
safe  course  is  not  to  meddle  at  all,  but  utterly  to 
abstain":  "the  refusal  cannot  be  by  word  only,  it 
must  be  entered  and  recorded  in  Court," 

(fl)  Panchard  v.  Weger,  1  Phill.  212.  Jackson  v.  White- 
head, 3  Phill.  577.  See  also  Meek  v.  Curtis,  Vol.  I.  129. 
M'Donnell  v.  Prendergast,  guprd,  212.  and  Williams'  Lav  of 
Executors  and  Administrators,  Vol.  I.  p.  148>  as  to  caaes  where 

an  executor  may  refuse  the  office. 
'  (A)  Part  6.  s.  22. 
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1832.       some  business,  and  then  they  give  notice  to  the 

HiLAET  T«»M,  family  that  they  will  not  act ;  the  matter  lies  dor- 

sdjttiion.     mant  till  the  following  year,  when  in  answer  to  an 

Long  amd     application   by  letter  they  decline  to  undertake 

^'^^"       the  oflSce.     That  was  too  late  in  time  and  insuf- 

STrii«8  AND     ficient  in  form — "  the  refusal  must  be  recorded  in 

XI A  N  M  A IC* 

An  iofonnai  de-  Court  *' :  till  that  was  done  no  person  could  take 
touie^c!)ffi«  administration.      They  should  have   decided   at 

towSSSnt'Tm  ^^^^  5  ^^^y  ^^S^^  have  delivered  up  or  brought 
the  refusaiii  re-  in  thc  wiU  and  ffiveu  a  proxy  of  renunciation.    As 

corded  in  Court,  ....  i  iiii  •• 

no  perMn  can  thc  authontics  poiut  out,  they  should  ^<  beware 
Biatlttiol  ***"'  how  they  do  slight  acts.     I  think  they  have  not 

been  cautious ;  they  should  not  have  first  acted  and 
given  notice  to  the  debtors  to  the  estate,  and 
afterwards  leave  the  substituted  residuary  legatees 
without  that  protection  for  their  legacies  which 
the  testator  intended.  For  two  years  and  a  half 
they  have  left  this  estate,  though  small,  without  a 
representative  or  any  person  even  to  collect  the 
debts. 

I  am  of  opinion  that  the  executors  have  so  far 
intermeddled  as  to  be  compellable  to  take  pro- 
bate, and  that  their  resistance  subjects  them  per- 
sonally to  costs,  which  certainly  ought  not  to  be 
paid  out  of  the  estate  without  the  consent  of  the 
residuary  legatee  and  substituted  residuary  le- 
gatee ;  nor  till  afler  the  legacies  which  have  been 
put  in  jeopardy  by  the  conduct  of  these  parties 
have  been  discharged. 

The  Court  condemned  the  executors  personally 
in  costs,  and  assigned  them  to  extract  probate  be- 
fore the  by-day. 
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Hilary  Tbuc, 
DANIEL    V.    NOCKOLOS.  **  Sestton. 


Robert  Nockolds  died  in  June  1831,  leaving  his  a  latter  win,  di». 
half-brother  sole  next  of  kin  ;  and  a  personalty  of  ^"^nonait^ 


800/  By  his  will  of  November  1819,  attested  by  epeXr^ 
three  witnesses,  he  gave  this  brother  100/.,  and  <»ori  and  uncan- 

/.        I  I    /*      1  wlleo,  la  not  re- 

after  bequeathing  further  legacies  left  the  residue  voked  and  a  for- 

to  Mary  Tomkins,  and  appointed  Mr.  Daniel,  his  ^'"rl!!!ding'^ver 
medical  attendant,  and  Mr.  Bush  executors,  but  I'Td  b^^roi'dlll 
without  a  legacy  to  either.     In  1823  he  made  a  <^J*«tiona,  uiuo. 

^^      'f  ^  companied  by 

Dew  will,  in  which  he  devised  a  small  freehold  to  acta  that  it  waa 
Tomkins,  and  appointed  Parkinson  executor  and  the  Kwxr^  ^ 
residuary  legatee.  This  will  contained  a  clause  of  ^Iiiy*^  d)^,iJIJr 
revocation,  and  was  duly  executed.     Both  Tom-  •nd  locked  up  in 

^  a  drawer,  and  the 

kins  and  Parkinson  died  in  the  testator's  life  time:  utter wiu. though 
and  an  allegation  was  now  offered  to  set  up  the  dnwe^,  i^^ 
will  of  1819:  it  pleaded,  that  in  April  1827  the  J^^;^.  ^;^ 
deceased  lodged  with  Mrs.  Seabrook,  at  Colches-  |^*  ^^J^ 
ter,  and  continued  there  till  his  death :  that  on 
several  occasions  during   his  last  illness  he  con- 
versed with  her,  her  daughter,  and  others  respect- 
ing his  afikirs,  produced  and  read  to  them  his  will 
of  1819*  declared  that  it  was  his  last  will  and 
what  he  wished  to  be  carried  into  effect ;  and  that 
after  the  executors,  (one  or  either)  thereby  ap- 
pointed, had  been  with    him,   he   told  the  Sea* 
brooks  and  others  that  they  were  his  executors, 
and  would  have  the  management  of  his  affiiirs : 
that  after  his  death  the  will  of  1819  was  found 
carefully  deposited  and  locked  up  in  one  of  the 
drawers  in  his  bed  room,  and  that  of  1823  at  the 
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1832.       bottom  of  the  same  drawer,  but  much  soiled  and 
HiLAET  Teem,  cfumplcd  amoDgst  old  and  useless  papers. 

8d  Seidon. 

Davuel  Addams  in  objection  to  the  allegation. 


V. 
NoCKOLBfl. 


Every  legatee,  I  understand,  under  the  will  of 
1819,  is  dead. 

Lushington. 
Not  so.     Tomkins'  brother,  a  legatee  in  200iL, 
is  alive. 

Per  Curiam. 
Can  you  produce  a  case  of  a  latter  will,  with  a 
revocatory  clause,  remaining  uncancelled,  and  in 
the  same  drawer  with  a  former  will,  set  aside  on 
the  ground  of  a  republication  of  that  prior  will 
by  mere  declarations  ? 

Lushington. 
That  amounts  to  a  question  what  will  effect  a 
republication  of  a  will  of  personalty.  In  wills 
of  personalty  no  particular  form  of  republication 
is  necessary.  Miller  and  Ross  v.  Brown,  Vol. 
II.  SIO.  That  was  a  case,  indeed,  of  a  will  made 
by  a  wife  during  coverture :  but  there  is  no  ma- 
terial distinction  as  to  a  republication  in  such 
a  case,  and  the  present —where  there  are  two 
wills.  The  principles  there  laid  down  are  gene- 
rally applicable  to  all  wills  of  personal  estate ;  and 
constitute  the  true  doctrine  of  Courts  of  Probate. 

Judgment. 

Sir  John  Nicholl. 
The  law,  in  my  judgment,  presents  insuperable 
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1832.  difficulty.     I  must  reject  this  allegation,  and  de- 

Hjlamt  Tew,  cfcc  administration,  with  the  later  will  annexed, 

sd^on.  tQ  tjjg  brother. 

Danul 

NocioLM.         Allegation  rejected.     Costs  out  of  the  estate  by 
consent. 


1831. 

YOUNGE    V.    SKELTON. 

Mich.  Tirm, 

4th  Session. 

In  a  suit  for  in-  This  was  B,  causc  of  iuveutory,  account,  and  allot- 
I^lrsn?  "t  ment  of  portions  of  the  effects  of  Charles  Schweit- 
make    distribu-  ^er,  promotcd  by  the  administratrix  of  the  natural 

tioD,  on  applies-  /»i  %  n  m  /• 

tion  thatsn  ad-  aud  lawful  brother  and  one  of  the  next  of  kin  of 
bond  should  be  the  dcceascd  against  his  administrator.  The  cita- 
K""^  ?he  tion  issued  on  the  13th,  and  was  served  on  the 
ground  of  a  ifc-  j^jh  of  JuHC  1831.  The  dcccascd  died  on  the  17th 

txufiiott    by  Ibe 

administrator's  of  Novcmbcr,  1828,  and  shortly  afterwards  his 
pro^rty^to^bis  brother  died;  and  on  the  1st  of  June,  1830,  ad- 
SITb^d'^mS  ministration  to  Charles  Schweitzer  (iVIrs.  Chop- 
be  deiirered  out  pju   jjg  other  ncxt  of  kin,  having:  renounced,')  was 

of   the  registry   I^      '  »  o  »/ 

in  order  to  be  granted  to  Johu  Hcury  Skelton,  the  father  and 

put    in    suit  J.  z»i*  •  imi  i  « 

i^nst  the  sure-  guardian  or  his  mmor  children,  nephews  and 
ofdeclirati^b'!  nicccs  of  C.  Schwcitzcr,  for  their  use  and  benefit. 
stead  of  the  in-  'j^hc  property  was  sworn  under  25,000/.     This  ad- 

▼entoiy  and  ac-  »        *^        •'  ' 

count  being  ai-  miuistratiou  expired  on  the  21st  of  July,  1831,  by 
to  the  regi^strar  rcasou  of  Skcltou's  SOU  bciug  then  twenty^one. 
J^duTiUnS  Mrs.  Choppin's  distributive  share  had  been  pre- 
**»*»*"Vw"**^  viously  paid.     On  the  1st  of  June,  1831,  Skelton 

and  to  allot  por-  ,  ,        , 

tions;  and  on  bccamc  a  bankrupt;  a  commission  issued  on  the 
(which'^was  not  7th,  and  on  the  IQtb  of  August  he  obtained  his  cer- 
S^the^  at  tificate,  which  was  confirmed  on  the  15th  of  Sep- 

ministrator    to      tCmbcr. 
pay  to  each  dia- 

tributee  his  re-      Au  allegation  having  been  given  in  on  behalf 

spectiTC     shares 

and,  the  administrator  alleging  that  he  had  become   banknipt  and  obtained    his  certificate  &- 

rcctcd  the  bond  to  be  attended  with,  but  declined  to  pronounce  it  forfeited. 
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of  Miss  Younge,  Skelton,  in  his  answers,  admit- 
ting that  he  had  of  the  deceased's  estate  con- 
verted to  his  own  use  10,875/.  8s.  9rf.,  submitted 
that  his  certificate  discharged  him  from  the  pay- 
ment thereof. 

On  this  day,  the  proctor  for  Miss  Younge 
prayed  the  declaration  instead  of  an  inventory  and 
account  to  be  allowed,  and  to  order  a  decree  to 
issue  against  George  Robertson,  (the  surviving 
surety  in  the  bond  entered  into  by  the  administra- 
tor,) to  show  cause  why  the  bond  should  not  be 
pronounced  forfeited  and  attended  with  for  the 
purpose  of  being  sued  upon  at  common  law. 
The  proctor  for  Skelton  prayed  the  conclusion 
of  the  cause  to  be  rescinded  to  permit  him  to 
bring  in  an  allegation. 


1831. 

Mich.  Term, 
4th  Session. 


Young c 

9. 

Skkltom. 


Addams  for  Miss  Younge. 


The  bond  is  forfeited  on  the  ground  of  a  de- 
vastavit. There  is  proof  of  a  complete  conversion 
of  property  to  his  own  use ;  then  the  breach  of 
the  bond  assigned  will  be  such  devastavit ;  for  a 
next  of  kin  may  sue  the  sureties  on  the  bond  and 
assign  devastavit  as  a  breach,  though  a  creditor 
may  not ;  for  that  is  the  effect  of  what  was  said 
by  Lord  Holt  in  the  Archbishop  of  Canterbury  v. 
Willis,  1  Salk.  315,  16.  In  this  case  the  adminis- 
trator beiug  a  bankrupt,  the  Court  could  not  make 
an  order  on  him  to  allot  portions.  The  Court 
must  pronounce  the  bond  forfeited. 

Lushington  and  Dodson  contra. 

The  administrator  in  his  answers  does  not  deny 
the  devastavit,  but  it  is  quite  impossible  to  sue 
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Mich.  Tulm* 
4UiSe«ioiu 


YOUXOB 

Sbkltok. 


him,  because  having  been  a  bankrupt  his  certifi- 
cate is  a  bar.  The  practice  of  late  has  been  not 
to  pronounce  the  bond  forfeited,  but  to  direct  it 
to  be  attended  with,  leaving  to  the  court  of  com- 
mon law  to  decide  upon  the  question  of  forfeiture. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  case  of  considerable  importance  in  re- 
spect to  the  practice  of  the  Court  and  the  interest 
and  convenience  of  suitors.  If  from  the  rare  oc- 
currence of  such  cases,  more  especially  in  modem 
times,  some  difficulty  should  have  arisen  and  some 
errors  and  irregularities  have  taken  place,  no 
blame  attaches  to  any  party,  though  it  is  most  de- 
sirable that  a  correct  mode  of  proceeding  should 
be  established  as  a  precedent  for  future  cases. 

The  present  is  a  suit  for  an  inventory  and  ac- 
count and  to  make  distribution,  brought  by  a 
party  in  distribution  against  an  administrator.  In 
such  a  case,  the  form  of  proceeding  (when  rightly 
understood)  is  plain  and  simple,  and  might  afford 
a  very  convenient  and  expeditious  mode  of  at^ 
taining  justice ;  but  if  errors  and  difficulties  are 
interposed,  parties  may  be  induced  or  driven  to 
resort  to  other  jurisdictions. 

The  statute  of  distributions  (2S  and  23  Car.  IL 
c.  10)  which  is  the  only  authority  under  which 
the  Court  now  acts,  provides  in  the  first  three 
sections,  that  ordinaries  who  have  power  to  grant 
administrations  shall  take  bond  with  two  or 
more  able  sureties ;  it  then  sets  forth  the  form 
and  condition  of  such  bond  (a),  and  enacts,  that 
ordinaries  shall  have  power  to  call  administrators 


(a)  See  also  4  Burn  Ecc.  Law^  286. 
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to  account,  and  to  make  distribution  of  the  residue       1831 , 
among  the  parties  entitled.     Under  the  provisions    mich.  tmlm, 
contained  in  these  sections,  the  administrator  is     ^*fas<wion, 
to  perform  and  to  give  bond  with  sureties  for      toumos 
performing  the  following  matters :  Skeltoic. 

1st.  To  exhibit  a  true  and  perfect  inventory. 

2d.  To  administer  the  effects,  that  is,  to  collect 
tlie  assets  and  pay  the  demands  and  expenses. 

3d.  To  exhibit  the  account  of  his  administra- 
tion. 

4th.  To  pay  the  balance,  found  remaining  after 
the  accounts  have  been  examined  and  allowed  by 
the  Court,  to  such  persons  as  the  Court  shall  as- 
sign as  entitled  in  distribution. 

5th.  To  deliver  up  the  administration  if  a  will 
shall  appear. 

These  are  the  five  conditions  under  which  the 
bond  is  given,  and  on  the  performance  of  which 
the  bond  is  satisfied. 

The  statute  further  enacts  in  s.  8.  that  no  dis- 
tribution shall  be  ordered  till  after  the  expiration 
of  twelve  months  from  the  intestate's  death.  This  . 
provision  is  for  the  purpose  of  affording  an  op- 
portunity to  creditors  to 'recover  their  debts,  and 
to  the  administrator  to  collect  the  property  and  to 
discharge  all  claims  thereon.  The  mode  of  pro- 
ceeding under  this  statute  is  obvious  and  plain, 
if  the  statute  itself  and  the  terms  of  the  bond 
are  duly  attended  to.  The  mode  of  calling  for 
an  inventory  and  account  is  so  much  a  matter  of 
every  day's  practice  that  it  need  not  be  par« 
ticularly  described.  It  may  be  proper,  however, 
to  consider  what  is  to  be  done  if  they  are  called 
for  by  a  party  in  distribution  who  means  to  pro- 
ceed to  enforce  distribution.  Objections  may  be 
taken  to  thi^  inventory  iand  to  the  account     In 
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YoonaK 

V. 

Skklton. 


that  case  the  objections  must  be  stated  in 
allegation,  and  proof  be  given  thereof;  or  the 
party  may  proceed  by  petition  and  affidavit,  till 
the  Court  decides  that  the  inventory  and  account 
are  sufficient  and  allows  them :  but  if  the  inven- 
tory and  account  are  not  objected  to,  the  admi- 
nistrator prays  they  may  be  admitted  and  allowed, 
which  prayer  the  Court  accordingly  grants. 

The  inventory  and  account,  then,  not  being 
objected  to,  or  after  objection  being  allowed,  what 
is  the  next  step  ?  To  refer  them  to  the  registrar 
to  examine  and  report  what  is  the  residue  or 
balance  remaining  to  be  distributed  according  to 
the  statute,  and  to  allot  portions ;  that  is,  to  report 
what  is  the  share  of  each  person  in  distribution, 
previously  deducting  all  necessary  costs  and 
expences  which  ought  to  be  first  paid. 
'  The  registrar's  report  is  of  course  open  to  objec- 
tion, but  when  confirmed  by  the  Court  the  next 
step  is  to  assign  the  administrator  to  pay  to  each 
person,  reported  to  be  entitled,  the  share  which 
.  has  thus  been  limited  and  appointed,  and  to 
enforce  that  payment  by  the  compulsory  process 
of  the  Court,  unless  sufficient  cause  be  shown 
against  enforcing  Its  order.  The  administrator 
and  his  sureties  ought  to  obey  that  order,  but 
their  bond  cannot  be  put  in  force  against  the 
sureties  in  this  jurisdiction. 

This,  I  apprehend,  would  be  the  regular  course 
of  proceeding  and  its  several  stages  in  any  or- 
dinary case :  it  seems  quite  plain  and  obvious ; 
and,  as  far.  as  I  have  been  able,  to  ascertain  from 
considering  the  statute  and  from  looking  through 
the  cases,  it  was  the  old  mode.  Special  circuqu- 
stances  may  however  arise  in  each  of  these  stages. 
The  inventory  may  be  objected  to — ^that  pn^rty 
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has  not  been  entered ;  the  account  may  be  ob- 
jected to— that  payments  have  been  made  or  debts 
entered  which  are  not  properly  to  be  charged 
against  the  estate.  The  right  of  the  party  as 
being  in  distribution .  may  be  denied.  The  re- 
gistrar's  report  may  be  objected  to ;  the  liability  of 
the  administrator  may  be  denied :  but  whatever 
circumstance  of  that  kind  may  occur  the  objection 
should  be  taken  at  the  proper  stage.  Injury  may 
be  done  to  the  other  party  by  interposing  the  ob- 
jection prematurely,  or  the  party  may  defeat 
himself  by  irregularity  ;  and  it  is  always  the  duty 
of  the  Court,  in  case  the  matter  falls  under  its 
notice,  to  prevent  irregularity  for  the  sake  of  other 
suitors. 

To  come  then  to  the  circumstances  and  pro- 
ceedings in  this  particular  case.  Mr.  Schweitzer 
died  in  November  18S8,  a  bachelor,  and  intestate, 
leaving  one  brother,  a  sister,  and  several  nephews 
and  nieces.  There  was  a  contest  about  his  will, 
so  that  no  administration  was  taken  till  June  1830, 
when  Skelton  became  administrator :  and  in  June 
1831  he  was  cited,  at  the  suit  of  Elizabeth  Younge 
as  guardian  of  a  party  entitled  in  distribution, 
to  exhibit  an  inventory  and  account,  **  and  to  see 
portions  allotted,  and  distribution  made  according 
to  the  statute."  If  there  existed  any  objection  to 
that  inventory,  such  as  omissa^  a  wrong  valuation 
or  the  like ;  or  to  the  account,  such  as  want  of 
vouchers,  fraudulent  charges,  or  the  like,  that  was 
the  time  to  take  such  objections ;  but  if  no  ob- 
jections were  taken,  the  proctor  for  the  adminis- 
trator ought  to  have  prayed  that  the  inventory 
and  account  be  allowed,  and  the  proctor  for  the 
party  in  distribution  to  admit  their  correctness,  or 

VOL.  III.  3  F 
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not  objecting  to  their  allowance,  to  pray  that  tbey 
be  referred  to  the  registrar  to  ascertain  the  re- 
sidue to  be  distributed,  and  the  parties  to  whom 
the  portions  should  be  limited  and  appointed* 
Upon  his  report  being  confirmed,  the  Court  would 
order  the  administrator  to  pay. 

But  instead  of  this  course  an  allegation  has  been 
brought  in  on  the  part  of  Elizabeth  Younge,  not 
objecting  to  the  inventory  and  account,  but  al- 
leging that  it  was  true  and  correct,  and  that  a  cer- 
tain balance  remained.  Answers  were  taken  to 
that  allegation }  the  cause  was  formally  assigned 
for  sentence ;  and  at  the  hearing,  the  Court  is 
prayed  to  allow  the  inventory  and  account,  and 
to  issue  a  decree  against  the  surety  citing  him  to 
shew  cause  why  the  bond  should  not  be  pronounced 
to  be  forfeited  and  be  attended  with  for  the  puD- 
pose  of  being  sued  upon  at  common  law : — not  to 
examine  the  account,  nor  to  pronounce  what  resi- 
due remained,  nor  to  limit  and  assign  portions  to 
the  persons  entitled. 

In  giving  this  allegation,  the  party,  I  think,  lost 
her  way,  and  the  prayer  was  premature.  No 
blame  attaches  to  any  one,  the  error  has  arisen 
from  the  infrequency  of  this  course  of  proceeding. 
The  Court  itself,  without  looking  carefully  into 
the  statute  and  old  cases  and  maturely  consider- 
ing the  whole,  might  have  felt  at  some  loss.  How- 
ever, as  I  have  said,  the  allegation  and  answers 
were  quite  useless,  and  the  prayer  was  pre- 
mature ;  and  it  is  necessary  to  proceed  with  due 
caution  as  third  parties  may  be  affected,  and  in 
the  present  case  there  are  many  persons  in  distri- 
bution. If  it  should  be  requisite  ultimately  to 
proceed  against  the  surety,  it  should  appear  by 


Bkbltov* 
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the  proceedings  in  this  Court,  that  there  was  a       1831. 
breach  of  the  condition  after  all  the  regular  steps    ^^^^  ^ 
had  been  taken ;  and  it  should  also  appear  by  the     ^  Seuhu. 
proceedings  what  are  the  portions  allotted  to  each      yimiaB 
party.     It  is  convenient  and  important  to  bring 
the  matter  back  to  its  proper  channel,  in  order  to 
establish  a  precedent  pointing  out  what  the  regu- 
lar practice  ought  to  be,  and  in  order  that  the 
rights  of  all  the  parties  in  distribution  should  be 
ascertained,  and,  as  far  as  this  Court  has  power, 
be  protected.     I  shall  therefore  refer  the  de« 
claration,  tlie  same  being  allowed  and  not  ob- 
jected, to  the  registrar  to  report  the  amount  of 
the  residue  remaining  in  the  administrator's  ac« 
count  to  be  distributed  according  to  law,  and  who 
the  persons  are  to  whom  the  portions  thereof  are 
to  be  limited  and  appointed. 

That  report  having  been  confirmed,  when  appli- 
cation shall  be  made  to  the  Judge  to  decree  payment 
of  the  portions  or  any  of  them,  that  will  be  the  pro- 
per time  on  the  part  of  the  administrator  to  shew 
that  he  is  exonerated  from  payment,  and  for  ap« 
plication  to  be  made  against  the  surety.  Before 
a  breach  of  the  bond  can  be  assigned,  I  apprehend 
that  these  steps  must  be  taken.  The  Court  must 
look  to  the  protection  of  all  parties.  Some  parties 
may  have  received  their  full  distributive  shares, 
and  others  may  have  had  advances  on  account. 
The  registrar  will  of  course  attend  to  all  these 
points. 

It  may  not,  however,  be  improper  now  to  ob- 
serve, that  there  is  one  part  of  the  prayer  with 
which  the  Court  will  hesitate  to  comply,  unless 
some  decisive  authority  can  be  shown  requiring 
the  Court  to  proceed  that  length;  I  mean  the 
prayer  to  pronounce  the  bond  forfeited  :  by  autho- 

3f2 
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1831.  rity  is  to  be  understood  either  a  decision  of  the 
Mien.  Temi,   point  upon  argument,  or  a  series  of  instances 

4tb  seiwon.  shewiug  that  such  is  the  established  practice.  The 
YounoK  bond  cannot  be  put  in  suit,  nor  the  payment  of  it 
Skklxov.  enforced  in  this  Court,  but  it  must  be  sued  at  law: 
it  only  therefore  seems  necessary  for  this  Court,  in 
aid  of  justice,  to  order  the  bond  to  be  attended 
with.  The  plaintiff  would  then  have  the  same 
benefit  as  if  the  bond  were  here  pronounced  for- 
feited, for  it  appertains  to  the  Court  in  which  the 
bond  is  sued  to  decide  ultimately  whether  it  is 
or  is  not  forfeited,  or,  in  other  words,  whether 
any  breach  has  taken  place.  This  point,  however, 
is  open  to  future  discussion  ;  the  Court  now  only 
makes  the  order  already  stated. 

The  following  minute  was  entered : — 
^'  The  Judge  allowed  the  declaration,  instead  of 
the  inventory,  the  same  not  being  objected  to ; 
referred  it  to  the  deputy-registrar  to  report  the 
amount  of  the  rest  and  residue  of  the  effects  of 
Charles  Schweitzer,  remaining  on  the  administra- 
tor's account,  and  to  what  person  or  persons  respect- 
ively the  said  residue  should  be  limited  and  ap- 
pointed, and  in  what  portions  allotted ;  and  di- 
rected all  other  matters  to  stand  until  the  report 
be  brought  in." 

1832.  The  registrar's  report  was  made  and  allowed. 
On  the  part  of  Miss  Younge  the  Court  was  then 

prayed  to  decree  distribution  of  the  sum  of 
10,875/.  8^.  9d.  agreeable  to  the  report,  and  to 
direct  the  registrar  to  prepare  an  order  of  dis- 
tribution  accordingly.  In  objection  to  this  prayer 
an  allegation  was  brought  in.  The  allegation 
pleaded  the  grant  of  administration  to  Skelton ; 
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and  its  expiratioo  on  the  Slst  of  July,  ISSl,  in       ^892. 
consequence  whereof  he  was  not  amenable  to  the     hh.  tebk, 
jurisdiction  of  this  Court.    That,  as  administrator,     ^  session. 
he  had  converted  the  property  into  money,  paid      Vovnob 
Mrs.  Choppin's  supposed  distributive  share }  made      ssbltox. 
other  payments  as  stated  in  his  declaration ;  and 
had  appropriated  the  residue  to  his  own  use,  but 
from  the  payment  of  which  he  was  discharged 
by  his  subsequent   bankruptcy  and    certificate. 
AddamSy  in  opposing  the  allegation,  admitted 
that  Skelton  was  a  bankrupt. 

Per  Curiam. 
In  consequence  of  Skelton,  the  administrator, 
having  become  a  certificated  bankrupt,  he  cannot 
be  called  upon  to  make  distribution  of  the  balance 
of  the  deceased's  effects.  I  shall,  on  that  ground, 
decide  that  he  is  entitled  to  be  dismissed. 

The  facts  pleaded  in  the  allegation  were  then  By.Day. 
admitted  in  acts  of  Court :  and  on  the  next  session, 
the  Court  dismissed  Skelton  from  the  suit,  and,  on 
motion  of  counsel,  granted  a  monition  against  Mr. 
Robertson,  the  surviving  surety,  to  shew  cause  why 
the  bond  should  not  be  pronounced  forfeited,  or 
at  least  be  attended  with  for  the  purpose  of  being 
put  in  suit  at  common  law. 

An  appearance  was  given  for  Robertson,  and  ^*"!*J"*» 
on  the  Sd  session  of  Easter  Term,  an  allegation 
on  his  behalf  came  on  for  debate,  when  Addams^ 
in  objection,  was  stopped  by  the  Court. 

Per  Curiam. 
I  am  inclined   to  direct  the  bond  to  be  at- 
tended   with:    the    party    in    distribution    may 
then, -in  the  proper  Court,   shew  a  breach  of 
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1832.       it.     The    Ecclesiastical    Court,  when    cases  of 
Eahxe  Teem,  this  Hature  have  been  properly  considered,  has 
2nd  SeMion.    never,  I  conceive,  decided  whether  there  has  been 
Tovvas      a  breach  of  the  bond  or  not:  It  avoids  prejudicing 
Bmaov.      either  party.     In  this  instance,  it  is  quite  clear 
that  there  has  been  no  distribution  ;  and  the  ob- 
ject of  the  proceeding  here  is  to  enable  a  party  to 
put  the  bond  in  suit.     I  shall  suspend  this  al- 
legation, and  direct  the  bond,  enter^  into  by  the 
surety,  to  be  attended  with,   and  produced  at 
common  law,  as  may  be  requisite  for  the  further- 
ance of  justice. 


1831. 

WATERS   V.    HOWLETT. 


Mich.  Tk&ii^ 
8d  SeMioQ. 

When  probate  of  Charles  Hcnry  Riley  died  on  the  22d  of  De- 
bolVreJa'^by  cembcr,  1829,  at  the  age  of  sixty-six,  a  widower; 
the  same  person,  leaving  Edmuud  Watcrs  a  brother,  and  Mary  Ann 

who  was  also  an    _ 

attesting  wit-  Watcrs  2L  nicce,  by  the  half  blood.  His  property 
iT^and"the  ex-  was  of  the  valuc  of  8,300/.  His  will,  dated  in 
r^/oof  "f  S^e  November,  1826,  and  attested  by  two  witnesses 
codicil  by  *     (of  whom  Mr.  Harris,  his  solicitor,  was  one)  after 

niece,  who  plead-   ^,    .  i  ti    i  i 

ed  incapacity  giving  scvcral  Small  Icgacics,  (among  them  40i. 
^ouu^^^  each  to  his  brother  and  niece,)  lefl  the  residue  to 
!i;S.^tbn,c^:  his  wife,  and  appointed  her  and  Mr.  Howlett 

tody,  control,  or   eXCCUtOrS. 
the  unprobabihty 

of  the  diroosi-  In  April  1829  his  wife  died,  and  in  about  three 
(hating,  on  the  wceks  aftcrwards  the  deceased  made  a  codicil, 
Il^^J^ve  *2ie*  giving  *  legacy  of  40/*  to  his  housekeeper,  and 
gation,  strongly  ^jjg  rcsiduc  to  Mr.  and  Mrs.  Price ;   and  con- 

mtunated    Its  ' 

opinion  that  the  firming  the  appointment  of  Howlett  as  an  ex- 
h^^°at^  ecutor.  This  codicil,  like  the  will,  was  also  at- 
^"brfi^*un.  tested  by  Mr.  Harris  and  by  another  witness.  In 
dmn'l^thed^  January,  18S0,  the  executor  took  probate  both  of 
in  costs.  the  will  and  codicil.     After  the  probate  had  been 

outstanding  above  a  year,  it  was  called  in  by  the 
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tiiece ;  and  the  executor,  being  put  on  proof  of 
the  codicil,  propounded  it  in  May  1831,  in  a 
common  condidit,  on  which  the  subscribed  wit- 
nesses having  been  examined,  an  allegation,  in 
opposition,  consisting  of  twelve  articles,  charging 
incapacity,  was  admitted  on  behalf  of  the  niece. 
The  present  question  respected  the  admissibility 
of  a  responsive  allegation,  consisting  of  thirteen 
articles  and  several  exhibits. 


1831. 

Mich.  I'ekMi 
3d  Session. 


WaTX&8 

HowLcm 


Phittimoref  for  the  niece,  in  opposition. 
Lttshington  and  Addams,  contrd. 

Judgment. 

Sir  John  Nicholl. 

[After  stating  ^  the  circumstances  before  de- 
tailed.3  The  allegation,  on  the  part  of  the  niece 
by  the  half-blood,  which  charges  the  deceased 
with  incapacity,  is  very  much  in  the  usual  form  ; 
it  gives  a  history  of  the  deceased ;  it  pleads  an 
attack  of  apoplexy  in  June,  18S6  (which  therefore 
was  prior  to  the  will,  which  is  not  opposed),  a 
later  attack  in  1828,  and  subsequent  imbecility : 
and  then  the  fifth  and  remaining  articles  heap  to- 
gether a  number  of  circumstances  which  usually, 
or  at  least  frequently,  occur  in  persons  who  are 
subject  to  apoplectic  or  paralytic  attacks,  espe- 
cially about  the  periods  of  those  attacks }  but 
which  also  generally  subside  after  a  time,  and  then 
the  patient  again  becomes  rational  and  capable. 
In  support  of  such  circumstances,  persons  who 
accidentally  visit  the  deceased  are  usually  brought 
to  depose ;  but  their  evidence  almost  universally 
turns  out  to  be  of  no  weight  against  acts  of 
capacity  at  other  times,  particularly  if  there  is 
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183L 

Mich.  Tmmm, 
8d  SeMion. 


HoWLKlfT. 


no  appearance  of  fraud  in  the  testamentsury  act 
itself. 

Such  an  allegation,  of  course,  calls  for  contra- 
diction, and  necessarily  produces  a  long  responsive 
plea,  as  in  this  case :  and  the  evidence  taken  on 
both  sides,  after  occasioning  much  expense,  ge- 
nerally leaves  the  case  where  it  found  it,— that  is, 
depending  upon  the  evidence  on  the  conduct  as 
to  the  instructions  and  execution,  and  the  state  of 
capacity  at  that  particular  time. 

Such  seems  to  be  the  course  of  the  present 
case  ;  and  the  party  opposing  the  codicil  is  ap- 
parently involving  herself  and  the  deceased's  estate 
in  hopeless  litigation.  The  Court  is  the  more 
strongly  impressed  with  this  conviction  from  a 
consideration  of  some  of  the  admitted  facts.  First, 
by  the  death  of  the  wife  the  bequest  of  the 
residue  lapsed,  and  that  circumstance  would  na- 
turally lead  to  .a  new  disposition  of  it:  and  to 
effect  that  the  codicil  is  confined.  Secondly,  the 
brother  and  niece  were  by  the  will  excluded, 
except  that  it  gave  to  each  a  trifling  legacy  of  40t 
No  particular  regard  or  affection  for  them  is  even 
pleaded ;  nor  is  it  even  averred  that  they  kept  up 
any  intercourse  with  the  deceased.  The  opposing 
allegation,  as  I  have  said,  merely  sets  up  incapacity; 
it  does  not  suggest  any  fraud,  circumvention,  cus- 
tody, control,  nor  even  any  improbability  in  the 
disposition.  Thirdly,  the  person  who  draws  and 
attests  the  codicil  is  the  very  same  solicitor  who 
draws  and  attests  the  will,  the  validity  of  which 
is  not  questioned. 

The  opposition  has  therefore  every  appearance 
of  being  a  vexatious  experiment.  The  Court  has 
thus  early  stated  its  impression  of  the  appearance 
of  the  case,  in  order  to  put  the  niece,  Mrs.  Waters,. 
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upon  her  guard,  for  she  certaiuly  litigates  at  the       ^^^- 
peril  of  costs,  not  only  of  her  own  costs  but  of  mich.  tieu, 
the  costs  of  her  opponent,  if  it  should  turn  out     ^^^'^' 
that  she  has,  without  sufficient  grounds,  called  in      Watus    - 
the  probate  ;  not  even  contenting  herself  with  in«     uoilm. 
terrogating  the  witnesses. 

The  present  allegation,  being  generally  re- 
sponsive and  contradictory,  is  admissible;  but 
upon  the  whole,  I  suggest  to  the  niece's  re-con- 
sideration, whether  she  will  not  act  more  wisely 
in  abandoning  her  opposition,  rather  than  in  per* 
severing  at  the  risk  of  costs. 

The  allegation  was  accordingly  admitted :  wit-       1832. 
nesses  were  examined  on  it,  and  on  this  day  the  hilaet  Tmm, 
cause  stood  for  hearing,  when  the  codicil  being    ^^  seubn. 
fully  proved,  the  cause  came  on  as  an  unopposed 
case,  and  the  Court  pronounced  for  the  codicil, 
directed  the  probate  to  be  re-delivered  out;  and, 
on  application  of  Counsel,  condemned  the  niece 
in  costs. 


IN   THE   GOODS   OP   WILLIAM    HILTON. 


On  Motion.  1831. 


MicB.TKmi^ 
Bv*nty 

The   deceased  died  intestate  in   March    1831,  ^^^  f^;  ,^ 


debt 


leaving  a  widow  and  a  father, — the  only  persons  2jj?^'^f^^ 
in  distribution.  At  his  death  he  was  sole  assignee  du*  to  a  bukl 
of  a  bankrupt's  estate,  to  which  there  was  J2d  *int!!*I^btiik 
due,  at  that  time,  an  outstanding  debt  of  130L  ^^  ^^  ^^^ 
The  debtor  wished  to  make  payment :  but  (there  ^r^^)  "^^^ 
being  no  one  authorized  to  give  a  legal  discharge,)  etuu,  r^iected. 
by  an  arrangement  between  the  debtor's  solicitor 
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1831.       and  the  golicitor  under  the  commission  the  sum 

MioR.  T«»M,    ^AS  P^d  into  the  hands  of  a  banker  to  their  joint 

^"^*y-      credit.    A  new  assignee  having  been  since  chosen, 

iifTuitfoonsoF  the  commissioners  had  declined  to  assign  the  sum 

WiixiAH  Hit.  ^  |jj^^  unless  th^  legal  representative  of  Hilton 

executed  the  assignment* 

The  widow  and  father  were  resident  in  the 
country, — ^the  latter  out  of  the  jurisdiction.  No 
administration  had  been  taken ;  and  in  reply  to  a 
notice  that  the  assignee  proposed  to  apply  for  the 
administration  limited  to  the  above  sum,  they  de- 
clined to  interfere.  They  had  not,  however,  been 
cited. 

PhiUimore  moved. 

Per  Curiam. 
,  How  can  the  Court  grant  this  motion  ?  If  this 
sum  regularly  vested  in,  and  in  law  became  the 
property  of,  the  deceased,  then  his  fa^er  and 
widow  are  entitled,  and  they  should  have  been 
cited,  or  an  appearance  should  have  been  given 
for  them.  If,  however,  as  would  seem  to  be  the 
case,  the  money  never  vested  in  the  deceased,  but 
is  the  property  of  the  bankrupt's  creditors,  then 
the  Court  has  no  authority  over  it. 

Motion  rejected. 
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L  THOMPSON   V.   BEARBLOCK  AND  BEARBLOCK.  1832. 

'  Armn» 

i  This  was  an  appeal  from  the  Court  of  Arches  in  satenee  or  the 

a  cause  of  subtraction  of  tithes  brought  by  Messrs.  pronoundiig 

i  BearUock,  the  lessees  of  the  tithes  of  the  parish  il,^^J^^ 

of  Homchurch,  Essex.     The  tithes  claimed  were  l^^i^^**^*^ 

\  for  potatoes  during  the  potato  season  in  1828  and  •nd 


ramoTe  the  nine 


1829*     The  circumstances  in    this    case,  were  mrts  u  not  wf. 
I  similar  to  those  in  the  case    of  Bearblock  v.  ^*^*^i^ 

j  Meakins  (Vol.  2,  495)  also  decided  by  the  Court  s»^ 

of  Arches.  In  both  cases,  the  tithes  were  set 
out  in  prittle  baskets;  and  the  learned  Judge 
holding,  that,  under  the  circumstances,  ^  to  set 
out  the  tithe  of  potatoes  by  the  tenth  basket,  as 
raised,  and  immediately  remove  the  nine  parts  was 
\  not  sufficient,'*  pronounced  the  tithes  to  be  one, 

and  condemned  the  tenant  in  costs. 

From  this  sentence  the  tenant  appealed  to  the 
High  Court  of  Delegates ;  and  the  case  was  argued 
before  Mr.  Justice  Gaselee,  Mr.  Baron  Vaughan, 
Mr.  Justice  James  Parke,  and  Drs.  Daubeny, 
Phillimore,  and  Blake,  by  Boteler  and  Lusfdngton 
for  the  respondents,  and  by  Addams  and  Mire" 
house  for  the  appellant,  when  the  decision  of  the 
Court  of  Arches  was  affirmed  (a). 

(a)  See  Thompson  t^.  Bearblock,  1  Bam.  and  Addp.,  813. 
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ADMINISTRATION. 

See  Cancellation.  Executor, 
1.  Jurisdiction.  Peculur 
(Royal),  2. 

1.  A  Tenunciation  of  administra- 
•    tion  may  be  retracted.     Yorke 

V.  Matdove,  Page  216.  n. 

2.  The  grant  of  administration  to 
the  widow  is  discretionary,  and 
the  next  of  kin  may  be  pre- 
ferred, sufficient  cause — in  this 
case  the  lunacy  of  the  widow — 
being  shewn;  but  the  Court 
called  for  an  inventory,  and  di- 
rected the  securities  ]Lo  justify. 
Re  Williams.  217 

8.  Administration  granted  to  the 
brother,  as  guardian  of  five 
minor  children,  in  exclusion  of 
the  widow.     Lewis  v.  Lewis. 

217.  notis. 

4.  On  a  petition  respecting  the 
grant  of  administration,  the  as- 
serted widow  having  married 
during  the  deceased's  life-time 
another  man  (since  convicted 
of  felony),  had  a  daughter  by 

'  him  and  continuing  to  cohabit 
with  him,  the  Court  granted 
administration  to  the  sister,  and 
condemned  the  widow  in  costs. 
Conyers  v.  Kiison.  556 


5.  Held,  by  the  Court  of  Dele- 
gates, that  the  ordinary  has 
discretionary  power  in  granting 
administration  either  to  the 
widow  or  next  of  kin ;  and  that 
a  minor,  acting  by  his  guard- 
ian, is  within  21  H.  VIII.  c.  5. 
Sayer  v.  Sayer.     Page  557.  «. 

6.  The  Court  being  bound  to  sa- 
.   tisfy  itself  that  the  applicant 

for  an  administration  is  entitled 
to  the  grant,  great  delay  in  ap- 
plying, by  raising  suspicion, 
justifies  it  in  calling  for  explan- 
ation.   Be  Darling.  561 

ADMINISTRATION 
cum  iestamento  annexe. 

See  Guardian  ad  litem. 
Practice,  2. 

1.  An  administration,  with  a  will 
annexed,  obtained  after  a  ca-- 
veat  had  expired,  but  without 
notice  to  the  adverse  party,  and 
while  the  will  was  m  suit  in 
Ireland,-— the  ^/brtim  domicilii^ 
revoked  as  surreptitiously  ob- 
tained; and  the  party  con- 
demned in  the  costs  of  a  peti- 
tion in  support  of  it.  Lord 
Trimlestown  v.  Lady  Trimles- 
town.  243 
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2.  After  the  case  had  stood  over 
some  time  for  further  inform- 
atioDy  the  Court,  on  secur- 
ities justifying,  granted  to  a 
residuary  legatee  administra- 
tion (with  a  will  of  1801  an- 
nexed), on  affidavits  that  the 
party  went  to  Demerara  in 
1802,  and  had  not  been  heard 
of  since  1804 ;  that  his  mother, 
who  died  in  1826,  beheved 
him  to  have  died  many  years 
before,  a  bachelor,  and  without 
a  later  will ;  and  that  diligent 
inquiries  had  been  lately  made 
at  Demerara,  but  without  ob- 
taining conclusive  evidence  of 
his  death.    Dean  v.  Davichon. 

Page  554 

8.  A  domiciled  Frenchman  hav- 
ing of  his  will  appointed  an 
executor,  but  no  residuary  le- 
gatee, and  administration  cum 
test.  ann.  (granted,  after  citing 
the  executor,  to  the  son's  at- 
torney in  1828,)  being  brought 
in,  the  Court,  doubting  whether 
it  ought  not  to  require  the  am- 
bassador's certificate,  ultimate- 
ly, on  justifying  security,  and 
on  the  French  consul-general's 
certificate  (confirmed  by  an  af- 
fidavit) that  by  the  French  law 
the  next  of  km  was  entitled  to 
the  residue,  granted  the  admi- 
nistration to  the  son  without 
citing  the  nude  executor,  he 
having  never  applied  for  the 
grant,  though  the  deceased  died 
upwards  of  thirteen  years  be- 
fore.   Re  Dormay,  767 

ADMINISTRATION  (to  a 

Creditor). 

See  PRACTICE,  1,  2. 

1.  Administration,  as  to  a  cre- 
ditor, decreed  to  the  mother  of 


an  intestate  advanced  byber; 
the  father,  though  alive,  baring 
been  divorced  a  vinculo  nuUru 
monii  and  married  again.  AU' 
kin  V.  Ford.  Page  193 

2.  The  Court,  before  granting  ad* 
ministration  to  a  creditor,  re* 

auires  an  affidavit  {inter  aUa) 
lat  he  has  no  other  secority; 
and  if  the  person  first  entitted 
to  the  grant  is  abroad,  and  the 
service  of  the  decree  is  on  tibe 
Royal  Exchange,  that  soch 
person  has  no  agent  in  this 
country.     Ibid.  193 

3.  Where  administration  to  a  per* 
son  long  dead  was  prayed  67  a 
creditor,  and  there  had  been  no 
personal  service  on  the  next  of 
Un  (who  had  no  known  agent 
in  this  country),  the  Court  re- 

auired  fiill  information  as  to 
le  debt  and  the  cause  of  the 
delay,  and  that  notice  should 
be  given  to  the  next  of  kin  in 
the  West  Indies.  MUler  r. 
Washington.  277 

4.  The  Court  refused  to  grant  ad- 
ministration cum  test.  ami.  to 
A.  B.  as  the  attorney  of  the 
Orphan  Board  at  the  Cape  of 
Good  Hope  acting  on  behalf 
of  the  next  of  kin,  but  subW' 
quently  granted  it  to  a  creditor, 
me  next  of  kin  haring  been 
cited  by  a  decree  on  the  Bx)yal 
Exchange.    Re  Beitz.       706 

ADMINISTRATION  (& 
bonis  non). 

1.  When,  after  the  death  of  s 
brother -administrator,  adminis- 
tration had  been  revoked  be- 
cause the  mother  had  not  form- 
ally renounced,  that  revocation 
rescinded  on  the  mothez's  affi- 
davit that  she  was  aware  of  her 
son's  application  for  the  admi- 
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nistration,  and  had  under  it  ze- 
ceiyed  her  distribative  share. 
Re  Stables.  Page  560 

2.  Administration  de  bonis  nan  to 
9,  feme  covert  granted  to  the  re- 
presentatives of  the  husband, 
on  appearance  having  been 
given  and  administration 
prayed  by  the  next  of  kin  of 
the  vnfe:  the  Court  directing 
that,  though  the  modern  prac- 
tice had  been  otherwise,  such 
grants  should  for  the  fiiture 
pass  to  the  husband's  represent- 
atives, unless  cause  to  the  con- 
trary was  shewn.  Fielder  and 
Fielder  v.  Hanger.  769 

ADMINISTRATION  (Limited). 
See  Probate  (Diocesan). 

1.  The  Prerogative  Court  granted 
an  administration  limited  to  as- 
sign a  term  in  the  diocese  of 
A.,  the  will  of  the  deceased 
(who  had  no  goods  out  of  the 
diocese  of  B.  except  this  satis- 
fied term)  having  been  proved 
in  the  Court  of  B.  and  the 
chain  of  executors  being  sub- 
sequently broken.    Re  Powell. 

195 

2.  The  Court  will  not  enforce  a 
monition  to  transmit  the  ori- 
ginal will  proved  in  an  inferior 
jurisdiction  where  the  deceased 
died,  but  will  grant  a  limited 
administration  to  assign  a  sa- 
tisfied term  situate  in  another 
diocese.  Crosley  v.  tlie  Arch- 
deacon of  Sudbury.  197 

3.  Motion  for  an  administration 
limited  to  a  debt  due  to  a  bank- 
rupt's estate,  and  paid  into  a 
bank  after  the  death  (but  not  to 
the  credit)  of  the  assignee  of 
such  estate,  rejected.  Re  Hil- 
ton, 793 


ADMINISTRATION  BOND. 

In  a  suit  for  inventory  and  ac- 
count and  to  make  distribution, 
on  appUcation  that  an  adminis- 
tration bond  should  ^  pro- 
nounced forfeited  on  the  ground 
of  a  devastavit  by  the  adminis- 
trator's appropriating  the  pro- 
perty to  his  own  use,  and  that 
the  bond  might  be  delivered 
out  of  the  registry  in  order  to 
be  put  in  suit  agamst  the  sure- 
ties, the  Court  (a  declaration 
instead  of  the  inventory  and 
account  being  allowed)  referred 
to  the  registrar  to  report  what 
residue  remained  to  be  distri- 
buted, and  to  allot  portions; 
and  on  such  report  (which  was 
not  objected  to)  assigned  the 
administrator  to  pay  to  each 
distributee  his  respective  share, 
and  the  administrator  alleging 
that  he  had  become  bankrupt 
and  obtained  his  certificate,  m- 
rected  the  bond  to  be  attended 
with,  but  declined  to  pronounce 
it  forfeited.  Younge  v.  SkeU 
Urn.  Page  780 

ADMINISTRATOR. 
See  Administbation  Bond. 

ADULTERY. 

See  Alimony.  Bab.  Collusion. 
Condonation,  1, 2,  8.  6.  Con- 
nivance. Costs  (Secubitt  for). 
Cruelty.  Laches.  Pleading, 
4,  5,  6,  7.  12,  Id,  14,  15, 16. 
20.  22.  Practice,  8.  Pre- 
sumption, 8.  Proof,  S.  Re- 
scinding Conclusion.  Res- 
titution OF  Conjugal  Rights. 
Separation  d  mensd  et  toro. 
WrrNESs,  1. 

Where    the    evidence    did    not 
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ALIMONY. 


APPEAL. 


amount  to  judicial  proof  of  the 
wife's  adultery,  but  ner  conduct 
had  been  so  culpable  as  to 
raise  strong  suspicions  of  cri- 
minality, and  induce  the  Court 
to  rescind  the  conclusion  to 
admit  fresh  evidence,  proof, 
that  during  the  progress  of  the 
suit  the  afieged  pariiceps  cri- 
minis  had  frequently  visited 
her  alone  and  remained  late  at 
night,  will,  coupled  with  the 
former  evidence,  found  a  sen- 
tence of  separation.  Hamer- 
tan  v.  Hamerton,  Page  1 

AFFIDAVIT. 

See  Administration  cum  testa- 
mento  annexoy  2,  3.  Laches. 
Practice,  6.  Probate,  4. 
Scripts. 

AFFIRMATIVE  ISSUE. 

See  Brav^tling,  2.  Office  of 
Judge.  Separation  a  mensd 
et  toro. 

ALIMONY. 
See  Pleading,  21. 

1.  Where  both  parties  had  long 
abstained  from  applying  to  the 
Court,  the  one  for  a  reduction 
of  alimony,  the  other  to  enforce 
the  regular  payment.  It  will  not 
enforce  arrears,  nor  inquire  as  to 
the  sums  paid  by  the  husband 
for  his  wife's  debts  incurred  by 
reason  of  nonpayment  of  that 
alimony ;  nor  will  it  reduce  ali- 
mony on  account  of  an  ex- 
press waiver  of  a  part  thereof 

•  by  the  wife,— the  additional 
expenses  of  the  husband  occa- 
sioned by  the  mature  age  of 
children, — the  failure,  from  the 
mismanagement  .of  her  trustees, 
of  a  portion  of  the  funds  set 
apart  for  the  wife's  alimony,  or 


-  slight  additions,  aliunde^  to  her 
means.  De  Blaquiere  v.  Jk 
Blaquiere,  Pa^e  322 

2.  Ahmony  is  allotted  for  the 
maintenance  of  the  wife  from 
year  to  year :  the  Court  there- 
fore will  not,  without  snffident 
cause  shown  for  the  delay,  en- 
force payment  of  arreais  be- 
yond one  year  prior  to  the  mo- 
nition.    Wilson  V.  Wilson, 

329,  ft. 

8.  After  sentence  of  separation 
by  reason  of  gross  cnieUy  and 
adultery  on  the  part  of  the  hus- 
band, the  real  estate  bemg 
6000/.  a  -year,  subject,  as  al- 
leged by  the  husband,  to  large 
incumbrances,  the  motiier's 
jointure  having  been  1000/.  and 
the  wife's  pin-money  500/.  a 
year,  the  Court  allotted  lOOOi 
a  year  permanent  alimonj,  al- 
lowing the  husband  to  deduct 
from  that  sum  any  payment  on 
account  of  pin-money  above 
200/,  a  year,  the  sum  agreed  to 
be  paid  to  the  wife  for  the 
maintenance  of  the  children. 
Mytton  V.  Mytton.  657 

ALLEGATION. 

See  Appeal,  1.  Criminal  Snt, 
2.  Exceptive  Allegation. 
Paper  Testamentary.  Plead- 
ing.   Probate,  1.    Verdict. 

AMBIGUITY. 

See  Pleading,  10.    Will,  5. 

APPEAL. 

iS^^  Commission  of  Review.  Cri- 
minal Suit,  4.  Pauper. 
Pleading,  1 1,  22.    Tithe. 

1.  On  an  appeal  from  a  definitive 
sentence,  the  Court  rejected  an 
allegation  pleading  facts  not 
shewn  to  be  noviter  ad  noti- 
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Ham  pervemta.  Fletcher  v.  Le 
Breton,  Page  365 

2.  Sentence  of  the  Prerogatiye 
Court  reversed,  eemble,  on  the 
ground  that  the  facts  disclosed 
in  evidence  established  capa- 
city and  volition,  and  suffi- 
ciently rebutted  the  suspicion 
arising  from  the  relation  of 
client  and  attorney  subsisting 
between  the  testator  and  the 
executor  and  residuary  legatee, 
and  from  the  conduct  of  the 
latter.    Wyatt  v.  Ingram,  466 

8.  On  an  appeal  from  the  Prero- 
gative Court,  the  parties  en- 
tered into  a  compromise  after 
a  conunission  of  A^uncts  had 
issued,  and  the  sentence  was 
reversed  by  consent.  Tyrrell 
and  Harding  v.  Marsh*      471 

4.  On  appeal  in  a  pew  cause  from 
condemning  churchwardens  in 
costs,  held,  1st,  that  giving  or 
refiising  costs  is  not  a  matter 
absolutely  unappealable,thoiigh 
such  appeals,  especiafly  for  tri- 
fling  sums,  are  much  to  be  dis- 
couraged. 2dly,  That  an  ap<^ 
peal  is  perempted  by  doing  any 
subsequent  act  in  furtherance 
of  the  sentence — viz.  attending 
taxation  of  costs.    Sdly,  That 

'  churchwardens  were  properly 
condemned  in  costs  where  the 
parly  proceeded  against  in  sub- 
stance succeeded,  and  the  miit 
was  rendered  necessary  by  their 
undue  suppression  of  inform- 
ation. JJagd  and  Clarke  v. 
Poole.  477 

5.  If  a  party  docs  acts  in  further- 
ance of  a  sentence,  he  bars  his 
right  of  appeal.    Ibid.        482 

6.  To  avoid  defeating  substantial 
justice,  the  Court  will,  on  ap- 
peal, as  far  as  it  properly  can, 
disregard  mere  form.    Ibid. 

VOL.  ui. 


7.  On  the  refusal  of  a  monition 
against  district  churchwardens 
to  join  the  parish  churchwar- 
dens in  making  a  rate,  the  dis- 
trict chinrchwardens,  though  no 
parties  to  the  suit  below  nor  to 
the  decree  complained  of,  may, 
notwithstanding  the  formal 
Words  of  the  inhibition,  be 
made  the  only  respondents  in 
an  appeal,  and  the  refiisal  of 
such  monition,  being  a  case 
within  the  third  exception  of 
the  statute  of  citations,  autho- 
rizes the  citing  the  parties  out 
of  their  diocese.  Respondents 
appearing  under  protest  assign- 
ed to  appear  absolutely.  Costs 
reserved.  Cotterell  v.  Mcux 
and  Janws4  Page  743 

ARCHDEACON  (Jurisdiction 

of). 

See  Administration  umited,  ^. 

ARCHES  (Court  of). 
See  Legacy. 

ARTICLES. 

See  Drawuno,  3,  4.  Criminal 
Suit,  1,  2.  Office  op  the 
Judge.    Simony. 

1.  The  prtBserttm  of  articles  is 
construed  to  set  forth  the  nature 
of  the  principal  charges;  the 
general  words  only  to  include 
subordinate  charges  ejusdem 
generis.  O.  J.  Bennett  v« 
Bonaker.  25. 

ARTICLES  (Additional). 
See  Pleading,  9,  22. 

ATTESTING  WITNESS. 

See  Paper  Testamentary.  Pro- 
bate^ 4,  5.  9, 10.    Will,  2. 
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BRAWLING. 


ATTORNEY. 

See  Administration  to 
Creditor,  4. 

ATTORNEY  AND  CLIENT. 

See  Appeal,  2.  Evidence,  1.  Pro- 
bate, 10.  Proof,  1. 

The  relation  of  client  and  attorney 
between  a  testator  and  the  per- 
son benefited  by  his  wiU,  ex- 
cites suspicion.  Wyatt  v,  In- 
gram. Page  468. 

BANKRUPT. 

See  Administration  Bond.  Ad- 
ministration limited,  3. 

BANNS  (Pubhcation  of). 
See  NuLLiTT  of  Marriage,  2. 

BAR. 

See  Appeal,  5.  Condonation. 
Connivance,  Pleading,  3,  4. 
6.  12.    Practice,  3. 

On  proof  of  adultery,  sentence 
may  be  barred,  1.  by  compen- 
satio  criminis;  2.  by  condona- 
tion ;  3.  by  active  procurement, 
or  passive  toleration ;  and  pos- 
sibly by  other  conduct.  Crewe 
V.  Cretve.  129 

BONA  NOTABILIA. 

See  Administration  limited,  1, 2. 
Peculiar  (Royal). 

BRAWLING. 

See  Conduct  of  Party.  Cri- 
minal Suit,  2, 3,  4.  Office  of 
Judge. 

1.  Brawling  and  smiting,  at  a  ves- 
try attended  only  by  five  per- 
sons, and  held  in  a  room  situate 
witliin  the  church-yard,  are,  ra- 
Hone  lociy  offences  within  stat 
5  and  6  Edw.  6.  c.  4,  though  of 


a  veiy  dight  ecdenastical  cha- 
racter. In  such  a  case, — where 
the  Promoter,  a  private  indi- 
vidual, was  proceeding  vin- 
dictively, and  had  in  the  ar- 
ticles exaggerated  the  smiting, 
and  suppressed  his  own  brawl- 
ing expressions,  which  pro- 
voked ue  smiting, — ^the  Court 
directed  the  matter  to  stand 
over  for  private  azrangement; 
but,  that  fiuling,  on  a  subsequent 
day  pronounced  the  brawling 
and  smiting  proved,  decreed 
the  defendant  to  be  suspended 
ab  inffressu  ecclesue  for  a  week 
for  brawling,  and  to  be  hn- 
prisoned  twenty-four  hours  for 
smiting,  and  ultimately  con- 
demned him  in  costs.  O.  J, 
Lee  V.  Mathews.        Po^  169 

2.  A  defendant,  on  giving  an  af- 
firmative issue,  suspended  ab 
inffressu  ecclesuB  for  a  mondi, 
and  condemned  in  costs  for 
brawling  on  two  occasions  at  a 
vestry  held  in  the  chancel.  O.  /• 
Field  V.  Cousens.  178 

3.  On  debating  the  admisability 
of  articles  in  a  suit  for  brawling, 
the  question  is,  whether  they 
contain  a  substantive  charge  of 
brawling  and  riot  in  a  sacred 
place;  and  no  occasion  nor 
provocation  can  exempt  fiom 
the  penalties  of  the  law ;  nor 
can  the  Court  listen  to  a  sug- 
gestion that  the  articles  do  not 
truly  detail  the  circumstances. 
O.  t/.  Jarman  v.  Bagster.   356 

4.  Articles  for  brawling,  at  a  ves- 
tzy  held  in  a  room  within  the 
church,  being  only  proved  in 
part,  the  Court  moxushed  the 
defendant  to  abstain  firom  future 
misconduct,  and  condenmed 
him  in  20/.  nomine  escpensarum. 
Ibid.  860 
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6.  On  proof  of  violent  conduct 
and  great  personal  abuse  at  a 
vestry  held  in  a  room  within 
the  cnurchy  the  Court  suspend- 
ed the  defendant  ab  ingressu 
eorfesue  for  fourteen  day s ;  but, 
under  the  circumstances,  con- 
demned him  only  in  35/.  nomine 
expengarum*  O.  J*  Jarman  v. 
Wise.  Page  860 

CALLING  IN  PROBATE- 
See  Pbobate,  12. 

CANCELLATION, 
See  Pbesuhftion,  2«    Will,  4. 

A  will  found  in  the  deceased's 
repositories  with  the  seal  cut 
off,  is  to  be  presumed  to  be 
cancelled  by  himself  animo 
cancellandiy  and  can  only  be 
revived  by  some  further  act 
Costs  out  of  the  estate.  Ad- 
ministration to  the  widow  re- 
fiised.    Lambell   v.    Lambell. 

568 

CANONS,  A.D.  1608. 

See  40th   (p.  687).    68th,  69th 
(p.  46).  105th  (p.  181). 

CAPACITY. 

See  Delusion.  Insamitt.  In- 
STBUCTiONS.  Pbobate,  5.  8,  9, 
10. 12.    Pboof,  1,  2. 

CAVEAT. 

See  Administbation   cum   test, 
ann.  1.  Practice,  5. 

CHAPEL. 

See  Chubchwabden,  8.  Incum- 
bent. 

1.  A  derk  cannot,  under  7  and  8 
6.  4.  c.  72.  s.  8,  officiate  with- 
out consent  of  the  incumbent 
of  the  parish^  in  anewly  erected 


chapel,  consecrated  and  endow* 
ed  as  a  chapel  of  ease,  unless 
the  right  of  nomination  has,  bjr 
deed  under  seal  been  previously 
declared  to  be  in  the  endower* 
O.  J.  Bliss  T.  Woods.  Page  AW 

2.  Under  the  general  law,  the 
erection  of  a  new  pubHc  chapel, 
(properly  so  called,)  requires  the 
joint  consent  of  patron,  incumb* 
ent,  and  ordinaiy,  and,  general'* 
ly,  a  compensation  to  future  in^* 
cumbents.  Ibid.  509-10 

8.  The  earlier  church  <^  building 
acts,  58  O.  8.  c.  45.  59  6.  8. 
c.  184.  8  G.  4.  c.  72,  carefully 
protect  the  rights  and  interests 
of  patrons  and  incumbents,  es* 
peciaUy  existing  incumbents; 
and  5  G.  4.  c.  108,  only  allows 
a  departure  from  that  principle 
for  a  limited  time  and  under 
yery  special  circumstances. 
Semble  Uiat  the  sole  object  of 
7  and  8  G.  4.  c.  72,  authorizing 
the  church  building  commis- 
sioners to  declare  the  right  of 
nomination  to  be  in  the  en- 
dower,  with  lands  or  money  in 
the  funds,  of  a  chapel,  without 
compensation  made  to  the  in- 
cumbent, was  to  encoiurage  such 
endowments,  and  that  such 
chapel  must  (sare  as  to  the 
compensation)  be  built  either 
in  conformi^  to  the  general 
law,  or  under  the  provisions  of 
the  earlier  church-building  acts. 

Ibid.  517 

CHURCH-BELLS. 

A  majority  of  yestry  may  refuse 
to  keep  bells  in  order:  but  there 
must  be  a  bell  to  ring  to  church, 
and  to  toll  at  funerals.  Pearce 
and  Hughes  y.  the  Rector  of 
Clapham.  16 
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CHURCHYARD. 


COLLUSION* 


CHURCH-BUILDING  ACTS. 

See  Chapel,  1,  3. 

CHURCH  (Key  of). 
See  Clergyman^  2. 

CHURCH-RATE. 

See  Appeal,  7.  Churchwarden, 
2,  3.    Faculty,  2,  3. 

CHURCHWARDEN. 

See  Appeal,  4, 7.  Clergyman,  2. 
Faculty.  Pew.  Pleading,  2. 

1.  Where  the  person,  first  elected 
churchwarden,  had  on  payment 
of  a  fine  been  excused,  a  per- 
son, elected  in  his  place  at  the 
same  vestry  meeting,  is  bound 
to  serve  uidess  some  exemption 
be  shewn.  Birnie  v.  Wetter 
and  EUiott.  Page  474 

2.  Churchwardens  are  entided  to 
protection  if  ihey  proceed  fair- 
ly ;  if  not,  they  are  peculiarly 
responsible  to  the  Court.  Lloyd 
and  Clarke  v.  Poole.  477 

3.  Churchwardens  and  their  pre- 
decessors, though  constantly 
acting  for  a  whole,  township 
consisting  of  three  districts, 
were  uniformly  described  as 
churchwardens  of  A.,  the  prin- 
cipal place  in  the  township  and 
where  the  chapel  stood.  In  a 
suit  for  subtraction  of  church- 
rate,  the  Court  reversed,  with 
costs  in  both  instances,  a  sen- 
tence sustaining  a  protest, — that 
the  defendant  occupying  lands 
in  the  township  but  not  in  the 
district  in  which  A.  was  situate 
was  not  legally  sued  by  church- 
wardens thus  described.  James 
and  Stanley  v.  Keelhig.       483 

CHURCHYARD. 
See  Faculty,  7. 


CITATION. 

See  Decree    (with  Intimation). 
Process. 

CITATIONS  (Bill  of). 
See  Appeal,  7. 

CLERGYMAN. 

&^  Chapel.  Criminal  Suit,  1,2. 
Incumbent.  Pleading,  2.  Si- 
mony. 

1.  To  constitute  in  a  clergyman 
criminal  neglect  of  duty  reqoir* 
ing  censure  and  correction, 
there  must  be  neglect  without 
just  cause;  but  unless  such 
cause  be  shown,  the  law  win 
infer  its  absence.  Bennett  O.  J. 
V.  Bonaker.  Page  89 

2.  The  minister  has,  in  the  fi^  in- 
stance, the  right  to  the  posses- 
sion of  the  key  of  the  church, 
and  the  churchwardens  have 
only  the  custody  of  the  church 
under  him :  if  he  refuses  access 
to  the  church  on  fitting  occa- 
sions, complaint  must  be  made 
to  higher  authorities.  O.J.  Lee 
V.  Mathews.  173 

CODICIL. 
See  Do  icil,  2.  Probate,  1. 4. 1  2L 

COHABITATION. 

See  Condonation,  2.  Conniv- 
ance, 6.  8.  17.  23.  Evidence, 
3.    Pleadino,  4. 

COLLUSION. 

See  Connivance,  8.    Rescinding 
Conclusion,  1. 

1.  Colludon  is  an  agreement  be- 
tween the  parties  for  one  to 
commit,  or  appear  to  commit, 
a  fact  of  adultery  so  as  to  suiBer 
the  other  to  obtain  a  remedy  at 
law,  as  for  a  real  injury.    The 


CONDONATION. 


CONDUCT  OF  PARTY.  805 


• '  law  pemiits  no  co-operation  for 
such  purpose,  and  refuses  a  re- 
medj  for  adulteiy  committed 
with  such  intent ;  but  it  is  not 
proof  of  collusion  that  after  the 
crime  is  committed  both  parties 
are  desirous  of  a  s^aration. 
Crewe  v.  Crewe,        Pctge  130 

2.  The  long  duration  of  a  criminal 
intercourse  and  delay  in  apply- 
ing to  the  Court,  and  the  mm- 
rectness  and  want  of  stiingency 
in  the  evidence,  are  strong  pre- 
sumptions agauinst  a  precon- 
certed scheme  to  obtain  a  sen- 
tence by  contrivance.  Ibid,  132 

.3.  A  judgment  by  default  against 
the  paramour  and  no  defence 
on  tne  part  of  the  wife  are  not 
proof  oi  collusion*      Ibid.  133 

COMMISSION  OF  REVIEW. 

See  Costs,  1. 

A  commission  of  review  is  not 
grantable  unless  the  Lord  Chan- 
cellor be  satisfied  that  the  prin- 
ciples of  law  on  which  the 
Court  decided  were  wrong,  or 
that  the  facts  were  either  mis- 
stated or  misunderstood.  ^yaM 
V.  Ingram.  467 

COMPENSATIO  CRIMINIS. 

See  Bar.     Connivance,  9.  28. 
Practice,  3. 

CONCLUSION  OF  CAUSE. 

&^  Adultery.  Rescinding  Con- 
clusion. 

CONDONATION. 

See  Bar.  Connivance,  8.  Cru- 
elty. Laches.  Pleading,  4. 

1.  A  facility  of  condonation  of 
adultery,  on  the  part  of  the 
husband,  leads  to  the  inference 
that  he  does  not  duly  estimate 
the  injury,  and  will  induce  th« 


Court  to  look  with  jealousy  to 
his  subsequent  conduct  7?m- 
mings  v.  Timmings,      Page  78 

2.  The  wife  having  committed 
adultery  on  the  first  of  three 
successive  nights,  and  the  hus- 

.  band  aware  and  having  full 
proof  of  this,  sleeping  with  her 
on  the  second,  condones  there- 
by the  previous  adultery,  and 
cannot  take  advantage  of  fur- 
ther adultery  on  the  third  night. 

lUd.  83 

S.  Generally  speaking,  condona- 
tion, as  a  bar,  should  be  plead- 
ed. Ibid.  84 

4.  Condonation  and  connivance 
are  essentially  different  in  their 
nature,  though  they  may  have 
the  same  legal  consequence. 
Turton  v.  Turton,  360 

5.  Condonation  may  be  merit- 
orious :  connivance  necessarily 
involves  criminality;  and  there- 
fore the  evidence  to  establish  it 
should  be  the  more  grave  and 
conclusive.  Ibid,  351 

6.  Condonation  is  a  conditional 
forgiveness  on  a  full  knowledge 
of  aU  antecedent  guilt  Bram- 
well  V.  BramtoeU,  629 

CONDUCT  OF  PARTY. 

See  Bar.  Brawling.  Clergy- 
man. Collusion.  Condona- 
tion. Connivance.  Costs,  2. 
Criminal  Suit,  3.  Laches. 
Pleading,  1.  2.  4,  6,  6.  9.  12. 
14—20. 

1.  If^  in  a  criminal  suit,  the 
charges  are  clearly  proved  un- 
accompanied by  circumstances 
of  reasonable  excuse  or  explan- 
ation, the  Court,  presuming 
that  the  Promoter  acts  from  a 
sense  of  duty,  wiU  not  inquire 
into  his  motives :  cditerj  if  the 
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misconduct  be  not  proved,  or 
even  if  proved  be  suflSciently 
accounted  for.  O.  J.  Bennett 
V.  Banaker.  Page  28 

CONFESSION. 

See  Separ/ltion  d  memd  et  toro. 
Pleaping,  20. 

CONNIVANCE. 

&eBAB.  Collusion,  1,2.  Condo- 
nation, 4,  5.  Laches,  Plead- 
ing, 5, 6, 7, 8, 9. 14.  Practice, 
3.  Rescinding  Conclusion,  I. 
Restitution  op  Conjugal 
Rights,  1. 

1.  An  allegation  pleading  facts  to 
infer  connivance  as  a  bar  to  the 
husband's  prayer  for  a  sentence 
of  separation,  bj  reason  of  his 
wife's  adultery,  rejected,  be- 
cause as  no  single  &ct  pleaded 
necess^uily  inferred  a  know- 
ledge of  the  wife's  guilt,  nor  a 
suspicion  that  an  adulterous  in- 
tercourse had  been  or  was 
about  to  be  formed;  and  as  the 
whole,  taiken  together,  did  not 
warrant  an  imputation  on  the 
husband  of  consenting  to  or 
intending  his  wife's  adultery, 
his  conduct  laid  in  the  allega- 
tion, even  if  proved,  would  not 
amount  to  connivance, — ^to  con- 
stitute which  there  must  be  in- 
tentional concurrence.  Rogers 
V.  Sogers,  ^  57 

^.  A  plea  of  connivance  does  not 
necessarily  admit  adultery. 

Ibid.  58 

8.  Connivance  is  a  bar  to  a  suit 
for  separation,  by  reason  of 
adultery,  on  the  principle  that 
^*  volenti  non  fit  injuria,"  Ibid, 

4.  To  constitute  coimivance,  ac- 
tive corruption  is  not  neces- 
sary ;  passive  acquiescence  with 
the  intention  ana  in  the  expect- 


ation that  guilt  win  follow  is 
sufficient;  but,  on  the  other 
hand,  there  must  be  consent, 
not  mere  negligence,  inatten- 
tion, confidence,  or  dullness  of 
apprehension.  Rogers  v.  Rth- 
gers.  Page  59 

5.  Connivance  is  generally  proved 
by  circumstantial  evidence. 
Ibid.  60 

6.  To  support  a  plea  of  conni- 
vance, when  no  adulteiy  during 
cohabitation  is  charged  nor  ad- 
mitted, the  clearest  evidence  of 
intention  and  consent  would 
be  requhied*    Ibid,  72 

Qtuere^  Whether  connivance  at 
adultery  during  cohabitation  is 
a  bar  to  a  suit  for  long  snbse- 
quent  adultery  with  a  different 
person.    Ibid.  72 

7.  On  proof,  either  directly  or 
presumptively,  of  the  wife's 
adultery,  great  inattention  on 
the  part  of  the  husband  will 
not  bar  him.  To  establish  snch 
a  defence  he  must  have  been 

Erivy  to  her  guilt  or  have  led 
er  into  the   crime.    Rix   r. 
Riof.  74 

8.  Great  &cility  in  condonation 
of  adultery  with  A»j  taking  no 
notice  of  adultery  with  jB.,  (of 
which  he  could  not  be  ignorant) 
conduct  amounting  to  an  invi* 
tation  to  adultery  with  C.  not 
necessary  to  giving  &ee  scope 
to  the  wife's  licentiousness  in 
order  to  obtain  conclusive  evi* 
dence  of  guilt;  matrimonial  co- 
habitation, after  being  in  posses- 
sion of  full  legal  proof  of  such 
adultery,  are  criminal  conni- 
vance and  collusion,  barring 
the  husband  of  relief  for  his 
wife's  adultery,  all  happening 
within  two  years  after  mairiage. 
limmings  v.  Timmings,        76 
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9.  In  a  suit  for  separation  by 
reason  of  ihe  wife's  adultery, 
the  husband  must  prove  his 
case  so  that  his  own  evidence 
shall  not  create  a  bar  by  reason 
of  connivance  or  compewsatio 
criminum;  for  of  such  evi- 
dence the  wife  is  entitled  to 
the  ftdl  benefit  Thnminffs  v. 
Timminffs.  Page  77 

10.  Conduct  amounting  to  an  in- 
vitation to  adultery,  and  not 
merely  to  giving  scope  to  the 
wife's  licentiousness  in  order  to 
obtain  conclusive  evid^ice  of 
guilt,  is  legal  prostitution. 
Ibid.  81 

11*  Where  the  wife  made  no  de- 
fence to  a  suit  for  divorce  by 
reason  of  her  adultery,  the 
Court  dismissed  the  suit  on  the 
ground  that  the  husband  having 
connived  at  his  wife's  adultery 
with  A.,  could  not  complain 
of  an  adultery  nearly  contem- 
porary with  B.  Lovering  v. 
Lovering.  85 

12.  In  a  suit  for  separation  by 
reason  of  the  wife's  adultery, 
connivance,  on  the  part  of  the 
husband,  may  be  pleaded  by 
the  wife  consistently  with  a 
denia}  of  her  guilt  Moorsom 
V.  Moorsom.  91 

13.  It  is  not  necessary  to  show 
connivance  at  actual  adultery; 
the  Court,  from  connivance  at 
improper  familiarity,  will  infer 
corrupt  intent  as  to  the  result 
Ibid.  95 

14.  To  establish  connivance  as  a 
bar  it  is  not  sufScient  that  the 
man  did  not  act  as  a  wise,  or 
prudent,  or  attentive  man,  nor 
that  he  in  fact  contributed  to 
his  wife's  guilt;  he  must  be 
shown  intentionaUf  to  contri- 
bute thereto:   there  must  be 


intentional  permission  or  cor- 
rupt fieu^ility.  Moorsom  v. 
Moorsom.  Page  105 

15.  Connivance  of  a  passive  and 
permissive  kind  is  to  be  proved 
by  a  train  of  conduct  and  cir- 
cumstances.   Ibid.  106 

16.  Passive  connivance  is  as  much 
a  bar  as  active  conspiracy,  but 
there  must  be  an  intention  that 
gmlt  should  ensue.    Ibid.  107 

17.  The  husband  having  proved 
the  wife's  adulterous  connexion 
with  one  individual,  five  years 
after  separation,  of  which  con» 
nexion  two  children  were  bom, 
the  Court  held,  that  the  hus- 
band's knowledge  of,  and  con- 
sent to,  gross  indelicacies,  or 
even  adultery,  with  three  other 
persons  during  cohabitation, 
would  not  bar  him.  Hodges  v. 
Hodges.  118 

18.  A  constant  intercourse  con- 
tinued for  four  years  between 
a  wife  and  her  paramour,  not 
clandestine  but  the  common 
subject  of  conversation  among 
servants  and  friends,  raises  a 
grave  suspicion  of  the  husband's 
knowledge  and  acquiescence. 
Crewe  v.  Crewe.  125 

19.  On  proof  of  the  wife's  adul- 
tery continued  for  four  years 
under  circumstances  which 
raised  a  strong  suspicion  that 
the  husband  could  not  have 
been  ignorant,  the  Court,  after 
much  hesitation  and  difficulty, 
granted  the  sentence  of  separa- 
tion, as  It  could  not  affect  the 
husband  with  a  direct  know- 
ledge of  the  adultery,  and  as 
three  witnesses  had  positively 
sworn  th^  believed  the  hus- 
band was  ignorant  Ibid.     126 

20.  Passive  connivance,  or  toler- 
ation, arising  from   the    hus- 
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band's  insensibility  to  his  own 
honor,  or  unwillingness  to  seek 
redress,  is  a  bar  to  relief;  if 
there  be  proved  a  long  course 
of  criminal  conduct,  of  which 
he  was,  or  of  which  he  must  be 
presumed  to  be,  cognizant ;  he 
may  wait  for  adequate  proof, 
but  no  longer.  Crewe  y,  Crewe. 

Page  181 

^1.  Passive  sufferance  of  adultery 

for  a  length  of  time  enures  to 

a  waiver  of  legal  remedy,  but  is 

difficult  of  proof.     Ibid.      133 

22.  Mere  imprudence  and  error 
of  judgment  are  not  conni- 
vance; and,  in  determining 
whether  the  husband's  be- 
haviour has  barred  him  from 
relief  on  proof  of  his  wife's 
adultery,  the  honesty  of  his  in- 
tentions,— ^not  the  wisdom  of 
his  conduct, — is  to  be  consider- 
ed.   Hoar  V.  Hoar.  137 

23.  Affectionate  conduct  to  a  wife 
for  many  years,  no  appearance 
during  that  time  of  a  wish  to 
withdraw  from  her  society,  and 
the  absence  of  any  reason  to 
suppose  that  the  husband  knew 
or  suspected  her  depravity  till 
very  shortly  before  she  left  him, 
tend  most  strongly  to  disprove 
connivance  at  the  turpitude  of, 
or  active  co-operation  in,  the 
prostitution  of  a  wife.  Ibid,  IS9 

^4.  The  adultery  of  the  wife  being 

J  roved,  but  she  having,  with 
er  children,  but  without  her 
husband,  resided  in  a  gentle- 
man's house  (of  which  she  was 
treated  as  the  mistress,  and 
where  she  was  delivered  of 
three  children)  without  tlie  hus- 
band sufficiently  accounting  for 
his  absence,  or  providing  for 
her,  or  interfering  with  such 
fipsidencc^  the  Court  dismissed 


her  on  the  ground  that  the  hos- 
band  by  such  conduct  had  con- 
sented to  the  connexion  and 
adultery.  MicheUon  v.  Michel- 
son.  Page  147 

25.  To  establish  connivance  in 
bar  to  a  suit  on  account  of  the 
wife's  adultery,  it  is  not  neces- 
fsary  to  show  knowledge  o( 
and  privity  to,  the  actual  com- 
mission of  adultery:  suck  ex- 
treme negligence  to  the  con- 
duct of  Ins  wife,  and  such  en- 
couragement of  acquaintance 
and  fiuniliar  intimacy,  as  are 
likely  to  lead  to  an  adulteions 
intercourse,  are  sufficient  G^ 
pin  V.  Gilpin.  150 

26.  In  a  suit  for  separation  for 
the  husband's  adiilteiy  with 
the  wife's  sister,  proof  that  tbe 
wife  after  knowledge  of  pre- 
vious adultery  allowed,  under 
peculiar  circumstances,  this 
sister  to  accompany  them  to 
India,  and  to  Hve  in  the  same 
house  with  them,  will  not  bar 
the  wife  on  the  ground  of  con- 
nivance: her  conduct,  though 
imprudent,  not  being  traced  to 
a  disregard  of  her  own  hononr 
nor  to  any  motive  necessarily 
criminal.      Turton  v.  Turtw. 

27.  The  Court,  or  the  husband's 
counsel,  may  take  the  objection 
of  the  wife's  connivance  when 
it  clearly  appears  on  the  evi- 
dence adduced  by  her:  but 
qtueref  whether  such  a  defence 
can  be  set  up  on  interroga- 
tories alone ;  at  all  events  to 
support  such  a  defence  so  set 
up,  the  conduct  and  evidence 
to  prove  it  must  be  mcfst  un- 
equivocal and  incapable  of  ex- 
planation.   Ibid.  ^^^ 

28.  In  a  suit  for  sepaiatioa  for 
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the  wife's  adultery  with  the 
husband's  brother,  and  where, . 
on  the  part  of  the  wife,  an 
allegation,  recriminatory  and 
pleading  connivance,  had  been 
admitted,  the  Court,  at  the 
final  hearing  of  the  cause,  re- 
fused a  sentence  of  separation, 
and  dismissed  the  suit,  holding 
that  the  connivance  being  esta- 
blidied,  it  was  unnecessary  to 
inquire  into  the  charges  of  adul- 
tery against  the  husband.  Den- 
niss  V.  Denniss,  Page  348.  n. 
353.  n. 

COSTS. 

See  Appeal,  4,  7.  Cmminal 
SUIT,  4.    Pleading,  1.    Pboc- 

TOR,  3. 

1.  In  a  petition  for  a  Commission 
of  Review,  the  Lord  Chancellor 
has  no  authority  upon  the  ques- 
tion of  costs.  WytUt  v.  In- 
gram.  471 

2.  Costs  are  peculiarly  in  the  dis- 
cretion of  the  Court;  and  though 
the  general  rule  is,  that  a  lega- 
tee, loco  exeaUoriSy  propound- 
ing and  establishing  a  paper, 
is  ^ititled  to  his  costs  out  of  the 
estate,  his  unwise  delay  in  pro- 
ducing the  paper  and  thus  oc- 
casioning the  suit,  is  a  ground 
for  refusing  them.  Heading- 
ion  V.  Holloway.  280 

COSTS  (FULL)  GIVEN. 

See  Administration,  4.  Admi- 
nistration cum  test.  ann.  1. 
Appeal,  4.  Brawuno,  1,  2. 
Churchwarden,  3.  Criminal 
suiT,l.  Executor,2.  Faculty, 
L  Practice,  5.  Presumption, 
1.  Probate,  12.  Proctor,  1. 
Simony. 

See  also  Hog  v.  Laskky^  (Dels- 


gatesj   419,   421.      Blake  v. 
lu^bome.  Page  737 

COSTS  MODIFIED. 

See  Brawling.  4,  5.    Pew,  1. 

See  also.  Dean  v.  Davidsonj  656. 
Girdler  v.  Lamb,  f Delegates  J 
370.  n. 

COSTS  NOT  GIVEN. 

See  Criminal  suit,  4.     Prac- 
tice, 5. 

On  the  re^strafs  report,  that  a 
bin  was  just  and  reasonable, 
and  on  the  Proctor  declaring 
that  he  proceeded  no  fiirther, 
costs  against  the  petitioner  were 
not  given,  only  because  he  was 
almost  a  pauper.  Peddle  y. 
Toller.  299 

COSTS  OF  WIFE. 

See  Costs  (security  for).  Also 
BramweU  v.  Bramwell,  638. 

COSTS  OUT  OF  ESTATE. 

See    Cancellation.     Probate, 
10.    Will,  4. 

See  Birkett  v.  VandercoT^j  751, 
fnot  given.  J  Bragge  v.  Dger, 
212.  Be  Brand,  766,  ^no< 
given.)  Fulleck  v.  Allinson, 
547.  Headington  v.  Holloway , 
280.  King's  Proctor  v.  Daines, 
238,  (not  given.)  McDonnell 
V.  Prendergast,  216.  Morwan 
y.  Thompson,  242.  Stanley 
V.  Bemes,  447.  465  f Dele- 
gates). 

COSTS  (BILL  OF). 
See  Proctor,  1,  2. 

When  a  detailed  bill  of  costs  has 
been  deliYered  and  long  ac- 
quiesced in  and  payment  made 
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after  ihe  suit  was  at  an  end^and 
when  the  party  was  not  imops 
cansiliif  the  party  would  not 
be  entitled  to  have  it  referred 
to  the  registrar  for  examination : 
aliter  where  the  payment  took 
place  without  a  detailed  bill, 
and  application  for  reference  to 
the  rej^trar  was  made  shortly 
after  the  deliyery  of  the  bill. 
Peddle  v.  ToUer.  Page  296 
3.  A  client  is  under  all  circum- 
stances entitled  to  a  detailed 
biU  from  his  proctor.  Ibid.  297 

COSTS  (TAXATION  OF). 

See  Appeal,  4.    Proctob,  1,  2. 

Where  costs  are  given  against  a 
party,  the  Court,  in  order  to 
carry  its  sentence  into  execu- 
tion, is  empowered  to  tax  the 
costs  and  to  enforce  payment : 
but  as  between  proctor  and 
client,  the  Court  has  no  such 
authority:  It  can  neither  de- 
cide what  shall  be  received  nor 
what  shall  be  paid,  nor  can  It 
enforce  payment  Peddle  v. 
Toller.  287 

COSTS  (SECURITY  FOR). 
See  Guardian  od  litem.   Peoxy. 

In  a  suit  for  separation  for  the 
husband's  adultery,  the  Court 
will  not  direct  the  husband  to 
give  security  for  costs  on  a  sug- 
gestion, unsupported  by  affida- 
vit, that  he  was  going  abroad. 
Turton  v.  Turton.  846 

CRIMINAL  SUIT. 

jS"^  Abticles.  Bkawling.  Cha- 
pel. Clergyman,  1.  Conduct 
OF  Party.  Office  of  Judge. 
Pleading,  1,  2, 3.    Simony. 

1.  In  a  criminal  suit  against  a 
clergyman  of  unimpeached  mo- 


ral character,— remote  charges 
of  omission  or  irregulazity  in 
performing  divine  service  being 
shewn  generally  not  to  be 
^'without  just  cause'';  more 
recent  charges  being  completely 
rebutted;  no  neglect  of  duty 
being  imputed  for  the  two  years 
next  before  the  institution  cf 
the  suit:  dhe  clergyman  as  to 
one  charge  of  misconduct  hav- 
ing erred  from  ndstake ;  and  as 
to  two  of  the  remaining  charges 
(one  of  which  totally  mis- 
represented the  fiu^)  having 
acted  properly, — ^the  Court  pro- 
nounced the  articles  not  proved : 
and,  as  no  fail  ground  for  a  suit 
existed  at  the  time  of  its  insti- 
tution, dismissed  the  defendant 
with  his  costs.  O.  J.  Bennett 
V.  Banaker.  Page  24 

2.  In  a  criminal  suit  the  Court  is 
strictly  confined  to  the  offences 
charged  in  the  articles.     Ibid, 

60 

8.  In  criminal  suits  the  Court 
win  sometimes  inquire  into  the 
motives  of  the  promoter,  but  It 
will  presume  proper  motives 
unless  there  be  strong  pioof  to 
the  contrary.  O.  J.  Jarman 
V.  Wise.  302 

4.  In  a  criminal  suit  for  smiting 
under  5  &  6  Edw.  VI.  c.  4.  the 

Sroof  must  not  admit  of  a 
oubt  Two  concurrent  sen- 
tences, pronouncing  the  smi- 
ting proved,  reversed,  and  both 
parties  left  to  pav  their  own 
costs.    Scaler  v.  MaHe^  O.  J. 
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CRUELTY. 

See  Alimont,  8.  Pleading,  6. 
Proof,  3.  Restitution  op 
Conjugal  Rights,  2. 

Less  cruelty  is  necessary  to  le- 
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vive  condoned  adultery  than  to 
found  an  original  suit  Bram^ 
weU  v«  Bramwell.      Page  635 

DECLARATION. 
See  AnlciNisTRikTiON  Bond. 

DECLARATIONS. 

See  Paper  Testamentasy. 
Pleading,  10.  20.    Will,  6. 

DECREE  (with  Intimation). 
See  Faculty,  5, 6.    Process. 

DELUSION. 

See  Insanity,  1.  Probate,  5. 8. 10. 
Proof,  2. 

1.  Delusion  has  been  generally 
laid  down  as  an  essential  con- 
stituent of  derangement  Sem- 
blCy  that  insanity  has  never  been 
held  to  be  established  in  any 
case  where  delusion  has  at  no 
time  prevailed.  Whaler  and 
Batsford  v.  Alderson.  598 

2.  Semble^  that  a  lucid  interval 
then  exists  when  the  mind  is 
apparently  rational  on  all  sub- 

%     jects,  and  no  symptom  of  delu- 
sion can  be  callea  forth.    Ibid. 

599 

DEPRIVATION. 

See  Simony,  1. 

DEVASTAVIT. 
See  Administration  Bond. 

DIVINE  SERVICE. 

See  Chapel,  1.  Church-bells. 
Clergyman.  Criminal  Suit,  1. 

DIVORCE. 

See  Separation  d,  mensd  et  tare. 
Administration  (Creditor),  1. 

1.  The  lex  loci  contractus  as  to 
maniage  will  not  prevail  when 
either  of  the  contractiiig  parties 


18  under  a  legal  incapacity  by 
the  law  of  the  domicil;  and 
therefore  a  second  marriage, 
had  in  Scotland  on  a  Scotch 
divorce  {d  vinculo)  from  an 
English  maniage  between  par- 
ties domiciled  in  England  at 
the  times  of  such  marriage  and 
divorce,  is  null.  ConwojfjOther" 
wiee  Beadejfy  v.  Beazley, 

Page  699 
2.  Qtksre,  whether  such  cuvorce 
would  be  invalid  if  the  parties 
were  then  bona  Jtde  domiciled 
in  Scotland ;  still  more,  if  the 
first  marriage  took  place  during 
a  mere  casual  visit  to  Enf^and, 
both  parties  being  at  all  times 
domiciled  in  Scotland.    Ibid. 

DOMICIL. 
See  Administration  cum  test, 
ann.  1.  3,  Divorce.  Pro- 
bate, 7.  See  also  Gordon^ 
trustee  ofBroumf  v.  Browny  p. 
45o.  II.  Hog  V.  Lashley.  415,  n. 
JVaddinffton  {Case  of).  424,  n. 

1.  A  natural  bom  British  subject 
may  acquire  a  foreign  domicil ; 
nor  will  the  animus  revertendiy 
and  claim  to  be  considered, 
and  treatment,  as  a  British 
subject,  preserve  his  original 
domicil;  and,  if  domiciled 
abroad,  he  must  conform  in  his 
testamentary  acts  to  the  form- 
alities required  by  dhe  lex  do* 
micilii.  Stanley  v.  Bemes.  374 

2.  The  will  and  mrst  two  codicils 
of  a  British  bom  subject  resi- 
dent and  naturaUzed  in  the 
Portuguese  dominions  (the  will 
disposing  of  effects  partly  in 
Portugal  and  partly  in  Eng- 
land), executed  and  purporting 
to  be  executed  according  to  the 
laws  of  Portugal,  but  inferring 
that  he  considered  himself  an 
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EVIDENCE. 


EXECUTOR. 


EngliBhman,  admitted  to  pro- 
bate :  but  two  later  codicils — 
fully  proved  as  to  capacity  and 
intention,  disposing  solely  of 
money  in  the  British  funds,  at^ 
tested,  by  three  witnesses,  but 
not  executed  nor  purporting  to 
be  executed  according  to  the 
law  of  Portugal, — ^refused  pro- 
bate by  the  Delegates,  revers- 
ing a  sentence  of  the  Preroga- 
tive.    Stanley  v.  Bemes. 

Page  S7^ 

DONATIO  INTER  VIVOS. 
See  Probate,  2. 

DRAFT  WILL. 

See  Presumption,  1 . 

A  draft  of  a  will  propounded, 
without  setting  forth  how  the 
executed  will  was  lost,  pro- 
nounced against.  PinhaUow 
r.  Robinson.  189,  n. 

DRAWER  OF  WILL. 
See  Probate,  4.  10.    Proof,  1. 

ENDOWMENT. 
See  Chapel.    Incumbent. 

EVIDENCE. 

See  Administration  cum  test, 
ann.  3.  Collusion.  Con- 
duct OF  Party.  Connivance. 
Pleading,  2.  10.  12.  19,  20. 
Practice,  4.  Presumption,  1, 
2.  Probate,  6.  Proof.  Re- 
scinding Conclusion,  1.  Ver- 
dict.   Witness,  3. 

1.  The  answer  to  an  interrogatory, 
confined  to  the  point  on  which 
the  party^s  solicitor  was  pro- 
duced, is  admissible,  though 
he  gained  his  information  as 
solicitor.  King's  Proctor  v. 
JOaines.  235,  n, 

2.  An  entry  of  baptism  in  1820 
(the  maniage  taking  place  in 


1813)  reciting  that  the  party^ 
was  **  said  to  be  bom  in  1795  " 
is  not  admissible  in  a  suit  for 
nullity  of  marriage,  either  as 
proof  of  the  non-age,  or  in  order 
-to  prevent  a  suspicion  of  sup- 
pression of  evidence.  Duins  v. 
Donovan  othenvise  Duins. 

Page  SOI 

3.  In  a  suit-  for  nullity  of  mar- 
riage, a  letter  firom  the  fiBtther — 
two  months  after  the  marriagey 
— expressive  of  his  ang^  at  die 
marriage,  is  admissible  as  part 
of  the  res  gesUe;  and  a  sub- 
sequent €le  facto  marriage  of 
the  woman  with  another  man 
is  pleadable  to  show  that  the 
parties  did  not  live  together  as 
husband  and  wife,  Ihtd. 

4»  In  the  absence  of  proof  that 
registers  of  Episcopal  chapels 
at  Edinburgh  are  by  the  law  of 
Scotland  documents  of  an  au- 
thentic and  public  nature, 
copies  thereof  rejected  as  inad- 
missible by  the  law  of  Scotland. 
ConuHiy  V.  Beazley.  651 

EXCEPTIVE  ALLEGATION. 

See  Witness,  3. 

A  party  cannot  except  to  a  wit- 
ness by  contradicting  answers 
to  interrogatories  wluch  go  to 
incidental,  collateral  matters^ 
and  are  not  relevant  to  the 
cause.  O.  J.  Whish  and 
WooUatt  V.  Hesse.  680 

EXECUTOR. 

See  ADMINISTRiLTIQN  LIMITED,   1. 

Costs,  2,  Peculiar,  1.  Plead- 
ing, 10, 11.    Practice,  5. 

1.  An  executor,  who  has  re- 
nounced, may  any  time  before 
administration  has  passed  the 
seal,  retract.  McDonnell  v. 
Prendergast  212 


FACULTY. 


FACULTY. 
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2.  Any  acts  wluch  shew  an  in- 
tention to  take  upon  them  the 
executorship,  prevent  executors 
renouncing:  therefore  the  in- 
sertion of  an  advertisement 
calling  upon  persons  to  send 
in  their  accounts  and  to  pay 
money  due  to  the  testator's 
estate  to  A,  and  J9.,  '^  his  exe- 
cutors in  trust**,  held  to  make 
them  compellable  to  take  pro- 
bate, and  to  subject  them  per- 
sonaUy  to  the  costs  occasioned 
by  their  resistance ;  the  estate 

*  being  small  and  left  for  two 
years  and  a  half  without  a  repre- 
sentation. Lonff  and  Feaver^  v. 
Symes  said  Hannam.  Page  771 

3.  If  a  person  named  executor 
intermeddles,  however  slightly, 
he  cannot  afterwards  refuse  to 
take  probate,  and  if  not  named 
executor,  he  becomes  so  de  son 
tort :  but  acts  of  necessity  do 

.  not  bind,  and  even  if  an  exe- 
cutor has  shewn  himself  willing 
to  accept,. he  may  by  the  Court 
be  dismissed  in  aid  of  justice. 
Ibid.  774 

4.  An  informal  declining  by  letter 
to  take  the  office  of  executor  is 
insufficient.  Till  the  refusal  is 
recorded  in  Court,  no  person 
can  take  the  administration. 
Ibid.  776 

EXECUTOR  CNudeJ. 

See  Administration   cum   test. 

dfifi.  3. 

EXHIBITS. 
See  Evidence,  2,  3,  4. 

FACULTIES   (Allegation  of). 
See  Alimony.    Pauper.    Plead- 
ing, 21. 

FACULTY. 
See  Oboan.    Pew,  1.  3. 

1.  A  clause  providing  against  any 


future  expence  falling  on  the 
parish  need  not  be  inserted  in 
a  faculty  comfirming  the  erection 
of  an  organ  by  volimtary  con- 
tributions, and  with  the  con- 
sent of  the  vestry  in  a  parish 
church.  The  sentence  of  the 
court  below  affirmed  with  costs. 
Jay  V.  Webber.  Page  4 

2.  A  faculty  directing  the  per- 
formance upon  and  repairs  of 
an  organ  in  a  parish  church  to 
be  paid  out  of  the  parish  ratea 
would  be  legally  objectionable; 
for  the  ordinary  can  only  bind 
the  parish  to  expence  for 
articles  absolutely  necessary. 
Ibid.  7 

3.  Even  if  the  vestry  is  unanimous 
a  clause  binding  the  parish  to 
defray,  out  of  the  rates,  future 
expences  for  an  article  not 
necessary,  ought  not  to  be  in- 
serted.   Ibid. 

4.  A  faculty,  confirming  the 
erection  of  an  organ,  binds  the 
parish  to  nothing  prospectively. 
Ibid.  9 

5.  It  is  no  sufficient  objection  to 
the  issuing  of  a  decree  vrith  in- 
timation to  lead  a  Ifaculty  for 
erecting  an  organ  in  a  parish 
church,  that  Uiere  is  no  pro- 
vision for  future  repairs,  nor 
for  the  permanent  sakiy  of  an 
organist.  Pearce  and  Hughes^ 
V.  the  Rectory  Sfc.  of  Clapham. 

10 

6.  In  a  parish  church  an  organ 
cannot  legally  be  erected  with- 
out a  &culty,  nor  will  a  bcvlty 
be  granted  without  a  decree 
with  intimation,  in  order  that 
any  of  the  parishioners  may 
object ;  on  which  objection  the 
Court,  considering  all  the  cir- 
cumstances of  the  case,  is  to 
decide.    Ibid.  12 
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INSANITY. 


7.  Where  no  substantial  incon- 
venience was  shown  by  one 
individual  who  opposed  the 
fiM^ulty,  and  when  the  plan  had 
been  adopted  at  a  vestry  on  the 
unanimous  report  of  a  com- 
mittee, the  Court  will  grant  a 
£au^uliy  to  level  a  churchrjard 
and  lay  flat  upright  head  and 
foot-stones,  with  a  clause  that 
no  expence  shall  tsJl  on  indivi- 
duals. Sharpe  and  Sangster 
V.  Hansard.  Page  885 

FEME  COVERT, 

See  Administbation  de  bonis 
nonf  2.    Proxy.    Will,  1. 

FOREIGN  LAW. 

See  Administration  cum  test, 
ann.  3.  Divorce.  Domicil. 
Pleading,  23.    Probate,  7. 

FORUM  DOMICILII. 
See  Domicil. 

FRAUD   (Suspicion  of). 

See    Attorney     and     Cubnt. 
Probate,  10.  Will,  3. 

FREE  AGENCY. 
See  Probate,  10.  12. 

GUARDIAN. 
See  Administration,  3.  5. 

GUARDIAN  ad  litem. 

The  residuary  legatee  in  trust 
having  renounced  adminis- 
tration cum  test.  ann.  for  the 
purpose  of  being  examined  as 
a  witness,  the  Court,  hesi- 
tatingly but  as  matter  of  ne- 
cessity, appointed  a  next  Mend 
guardian  ad  litem  in  order  to 
propound,  on  behalf  of  the  mi- 
nors— residuary  legatees — the 


paper  which  their  fisiher  (^ 
posed;  but  required  the  guard- 
ian to  give  security  for  costs. 
Cqpeland  v.  Rivers.  Page  279 

HANDWRITING. 
See  Probate,  6. 

HUSBAND  AND  WIFE. 

See  As>VLTBBY.  Alimony.  Pro- 
bate, 11.  SBCUBmr  FOR  CosB. 

INCEST. 

&e  Connivance,  26. 28.  REsn- 
TUTioN  OF  Conjugal  Rxghtb,  1. 

INCUMBENT. 
jS^^  Chapel.    Clergyman.  Si^ 

MONT. 

The  whole  cure  of  souls  and  all 
the  emoluments  of  a  paiish  be- 
long, under  the  original  endow- 
ment, to  the  incumbent  andbis 
successors,  and  vest  in  the  ex- 
isting incumbent  by  institauon 
and  induction.  O.  J.  Blisi  v. 
Woods.  Ml 

INSANITY. 

See  Administration,  2.  Delu- 
sion. Instructions.  Probate, 
5.  8,  9, 10.    Proof,  2. 

1.  Where  clear  and  dedflTe  in- 
sanity hajB  been  established  at 
a  prior  time,  acts  of  a  doubtful 
character  are  of  more  force  in 
proof  of  its  existence  at  the 
time  in  question :  and  ercn 
subsequent  decidedly  insane 
acts  may  reflect  back  on  acts 
otherwise  equivocal ;  but  whfli 
no  decided  acts,  prior  or  s^ 
sequent,  are  proved,  eqiiiTO<»J 
acts,  however  numerous,  will 
not  establish  insanity.  W^fcj 
and  Batsford  v.  Alderson.  ^ 

2.  Intoxication  is  temporary  m- 


JURISDICTION. 


LETTERS. 


sanity  ceasing  with  the  exciting 
cause.     Wheeler  and  BaUford 


V.  Alderson. 


Page  602 


INSTRUCTIONS. 

A  testatrix  executed  a  will,  and 
thereupon  destroyed  a  fonner 
willy  and  subsequently  executed 
two  other  wills.  The  last  will 
was  propounded,  but  abandon- 
ed. A  decree  then  issued, 
calling  on  all  parties  interested 
to  shew  cause  why  probate  of 
the  instructions  ior  the  first 
will  should  not  be  granted; 
and  the  Court,  on  proof  per 
testes  that  the  instructions  were 
of  the  same  effect  as  the  first 
will,  that  that  will  was  executed 
when  the  deceased  was  sane, 
but  destroyed  and  the  other 
wills  executed  when  insane, 
pronounced  for  the  instructions, 
and  refused  costs  out  of  the 
estate  to  persons  in  distribution 
who  by  interrogatories  set  up 
insanity  when  the  first  will  was 
executed.  Brandy  re,  754 

INTENTION. 

iS^  Connivance.  Domicil.  Exe- 
cutor, 2.  Pleading,  23.  Pro- 
bate, 1,  2,  8.  9,  10.  Will, 
2.5. 

INTERROGATORIES. 

See  Connivance,  27.   Exceptive 
Allegation.      Jnstbuctions. 
.  Peactice,  3.    Probate,  5. 

INVENTORY. 

jS^  Adhinisteation,  2.    Anin- 
nistbation  bond. 

JURISDICTION. 

See  Administration  ldcited,  1, 
2.  Appeal,  7.  liSOAcr.   Let- 


ters of  Request.  P 
(Royal).  Probate  (d 
Simony. 

Generally  speaking,  a] 
siastical  jurisdictions  ai 
in  their  authority  to 
locally  situate  within  1 
trict.  Crasley  v.  Ar 
ofSudlmry.  1 

LACHES. 

See  Administration,  6. 1 
Collusion,  2.  Conniv 

18.  21. 

On  proof  of  the  wife's 
Court  called  for  an 
firom  the  husband  ex| 
of  his  delay  to  bi 
suit ;  and  being  satisfi 
with,  pronounced  the  i 
Loader  v.  Loader. 

LAPSE  OF  TIM 

See  Administration   c 
ann.  3.     Administra 
Creditor,  3.    Laches 
uty  of  marriage,  1. 
INO,  3.  8. 

LEGACY. 

See  Costs,  2.    Pleadi 

The  jurisdiction  in  pers 
gacies  belongs  to  th 
siastical  Courts :  it  is  c 
by  the  Arches  Court 
of  all  wills  proved  in 
rogative  Court,  and  b 
fiaal  principals  of  each 
in  cases  of  wills  proves 
Diocesan  Court 

LEGATEE. 
jS^  Practice,  2. 

LETTERS. 

See  Evidence,  3.   Pleai 

19.  Practice,  3,  4.  I 
Rescinding  conclusio 
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ORGAN* 


LETTERS  OF  REQUEST. 

The  process  of  the  Prerogative 
Court  does  not  run  into  a  royal 
peculiar,  but  must  be  served  by 
Letters  of  Request.  Crowley 
V.  Crowley.  Page  758,  «. 

LEX  LOCI. 

See  DoMiciL.    Divorce. 

MINOR. 

Eee  Administration,  8.  5. 
Guardian  ad  litem.  Nul- 
lity OF  marriage. 

MONITION. 

See  Administration  limited,  2. 
Alimony,  2.    Appeal,  7. 

MONOMANIA. 

See  Probate,  8. 

NEXT  OF  KIN. 

1%^  Administration,  2,  3,  4,  5. 
Administration  cum  test, 
ann,  3.  Administration  to 
creditor,  4.  Administration 
de  bonis  non,  2.  Adminis- 
tration BOND.  Probate,  10. 
14. 

"  NOVITER  PERVENTA." 

See  Adultery.  Appeal,  1. 
Pleading,  8.  11.  22.  Rescind- 
ing conclusion. 

NULLITY  OF  MARRIAGE. 

See  DnroRCE.   Evidence,  2,  3. 

1.  Lapse  of  time  offers  no  bar  to 
a  suit  for  nullity  of  marriage, 
by  licence,  by  reason  of  minority 
and  want  of  consent  of  the 
father. 

2.  A  marriage  by  banns — ^where, 
by  the  consent  of  both  parties, 
one  of  the  Christian  names  of 


the  man  (a  minor)  waa  omitted 
for  the  purpose  of  concealment, 
is  null  and  void  under  4  G^eo. 
IV.  c.  76.  ss.  7  and  22.  QiUBre 
if  only  one  of  the  parties  knew 
of  the  false  publication.  Wilt- 
shire V.  Prince,  otherwise  Wilt- 
shire. Page  332 

OFFICE  OF  JUDGE. 

iS^  Brawling.  Chapel.  Clergy^ 
MAN.  Conduct  of  party. 
Criminal  suit.    Simony. 

Where  the  office  of  the  judge  is^ 
promoted,  the  whole  trans- 
action  should  be  fairly  stated 
in  the  articles,  in  order,  first, 
that  the  judge  may  consider 
whether  he  ought  to  allow  his 
office  to  be  promoted;  and, 
secondly,  that  the  defendant 
may  be  enabled,  without  in- 
justice to  himself,  to  give  an 
affirmative  issue.  O.  J.  Lee  v, 
Mathews.  174 

ORDER  OF  COURT. 
See  p.  655. 

ORDINARY, 

See  Administration,  5.    Admi* 

NISTRATION     BOND.         GhAPEL. 

Clergyman,  1.  Faculty,  2. 
Organ,  2..   Pew,  2.    Probate 

(diocesan). 

ORGAN. 
See  Faculty. 

1.  In  collegiate  churches  organs 
may  be  necessary,  but  not  in  a 
parish  church.  Jay  v.  Web- 
oer.  8 

2.  The  ordinary  is  to  judge 
whether  the  circumstances  of 
the  parish  offer  an  objection  to 
the  erection  of  an  organ:  the 
parish  alone  is  to  decide  on 


PECULIAR)  ROYAL. 


PEW. 
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any  expences  to  be  incuired. 
Jay  V.  Webber.  Page  8 

ORGANIST    (Salaiyof). 
See  Faculty,  2.  5. 

PAPER  TESTAMENTARY. 

See  Cancellation.  Guardian 
ad  litem.  Instructions.  Pro- 
bate, I,  2,  3,  4.  7.    Will. 

A  paper,  written  by  the  deceased 
herself, — at  least  three  months 
before  death, — ^with  a  blank  for 
the  date,  an  attestation  clause, 
but  no  witnesses,  and  unsigned, 
with  other  evidence  to  show  it 
unfinished,  and  declarations 
that  she  intended  to  ^^  settle 
her  will  in  a  few  days'*  is  not 
entitled  to  probate  either  as  in- 
tended to  operate  in  its  actual 
state,  nor  on  the  ground  that 
the  execution  was  prevented 
by  her  sudden  death  the  day 
after  such  declaration.  Bragge 
V.  Dyer.  207 

PAROL  EVIDENCE. 
See  Pleading,  10.    Will,  5. 

PAUPER. 

See  Costs,  not  given. 

A  respondent  may  be  admitted 
as  a  pauper  in  the  Court  of 
Appeal :  and  the  Court  looks  at 
\a^  faculties  at  the  time  of  his 
application,  not  at  what  he 
may  have  been  possessed  of  at 
a  former  time.   Taylor  v.  Morse. 

179 

PECULIAR  (Royal). 

See  Letters  of  Request. 

1.  Royal  Peculiars  being  alto- 
gether independent  of  the  Arch- 
bishop, the  will  of  a  deceased 

VOL.  III. 


(who  left  goods  in  two  Royal 
PecuUars,  in  one  of  which  he 
died,  and  other  goods  in  one 
diocese  only  within  the  pro- 
vince,) is  rightly  proved  in  the 
Royal  PeciJiar  where  he  died. 
The  executor,  who  so  proved 
the  will  and  appeared  under 
protest  to  a  citation  calling 
upon  him  to  take  a  prerogative 
probate,  dismissed.  Smith  v. 
Smith.  Page  757 

2.  Quisrey  whether  the  probate  of 
one  Royal  Peculiar  will  autho- 
rize the  administration  of  goods 
in  another.  Ibid.  763 

3.  If  a  deceased  died  in  a  royal 
peculiar,  and  left  bona  nota- 
oilia  in  two  dioceses  within  the 
province,  the  Prerogative  Court 
must  grant  probate  on  an  office 
copy  or  exemplification  of  the 
royal  peculiar  probate.     Ibid. 

765 

PEW. 
See  Appeal,  4. 

1.  A  person  who  has  permission 
firom  the  churchwaroens  to  sit 
in  a  pew  temporarily,  and  in 
order,   by  keeping  possession 
for  the  future  tenant,  to  carry 
into  efiect  the  conditions  of  sale 
of  a  house  with  which  the  pew 
had  for  above  a  century  been 
held  under  an  expired  faculty, 
has  no  possession  on  which  he 
can  bring  a  suit  for  perturb- 
ation against  a  mere  intruder, 
such  permission  by  the  church- 
wardens being  illegal,  as  con- 
firming the  sale  of  the  pew. 
And  on  the  plaintiff*  declaring  he 
proceeded  no  fiirther,  the  Court 
dismissed  the  defendant  with  a 
sum  nomine  expefisamm^  re- 
fusing to  give  fiill  costs  on  tike 

3h 
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PLEADING. 


.PLEADING. 


ground  that  there  had  been  ir- 
regularities on  both  sides.  Blake 
V.  Uahorne.  Page  726 

2.  By  tlie  general  law,  the  use  of 
all  pews  belongs  to  the  parish- 
ioners, who  are  to  be  in  the 
first  instance  seated  by  the 
churchwardens,  subject  to  the 
control  of  the  Ordinary. 

Ibid.     733 

3.  On  the  expiration  of  a  faculty 
limited  to  a  certain  period,  tiie 
right  of  the  parishioners  to  the 
pews,  the  subject  of  such  fe- 
culty,  revives.     Ibid. 

PLEADING. 

See  Adultery.  Appeal,  1. 
Brawung,  3.  Connivance,  1, 
2.  6.  12.  27-8.  Evidence,  2,  3, 
4.  Probate,  12.  Rescindino 
conclusion.  Verdict.  Will, 
5. 

1.  In  a  criminal  suit,  a  defensive 
plea  tending  to  show  the  pro- 
moter's motives  to  be  malicious 
or  vindictive,  is  admissible,  as 
bearing  on  the  credit  of  his 
witnesses  and  on  costs ;  but  it 
must  be  specific,  and  confined 
to  his  conduct,  with  reference 
to  the  defendant.  O.  J.  Ben-- 
nett  V.  BoTiaker,  17 

2.  A  defensive  plea  in  a  criminal 
suit  having  imputed  to  the  pro- 
moter malicious  motives,  the 
Court  is  bound  to  admit  a  plea 
repelling  such  imputations,  and 
presentments  by  the  church- 
warden and  vestry  of  the  cler- 
gyman's misconduct  are  ad- 
missible for  such  purpose, 
though  not  as  matters  of  charge 
or  proof  in  the  original  articles. 
Ibid.  19 

3.  Length  of  time,  though  it  may 
not  amount  to  a  bar  to  a  cri- 
minal suit,  will  induce  the  Court 


to  admit  general  explanation, 
instead  of  requiring  a  direct 
contradiction  or  explanation  of 
each  specific  fact  O.  J.  Ben^ 
nett  V.  Bonaker.  Page  26 

4.  Semble,  that  the  husband,  by 
pleading  that  the  wife  slept  at 
his  house  on  the  night  after  the 
last  act  of  adultery  charged,  (of 
which  adultery  he  was  at  the 
time  informed,)  talses  on  him' 
self  the  onus  of  showing  that 
they  did  not  sleep  together  on 
that  night,  though,  generally 
speaking,  the  party  relying  on 
condonation,  ai^  a  bar,  should 
plead  it  Timminys  v.  Tim- 
mings.  B4 

5.  The  notoriously  debauched 
character  of  the  paramour,  his 
exclusion  firom  all  respectable 
female  society,  the  introduction 
of  him  by  the  husband  to  his 
wife,  the  encouragement  of  flieir 
intimacy,  the  allowing  her  to 
accept  a  supply  of  money  from 
him,  expostulations  from  her 
family  at  such  intimacy,  the  re- 
fiisal  of  the  husband  to  attend 
to  ihem,  and  impr(^>er  fa- 
miliarities and  liberties  in  his 
presence, .  and  without  his  re- 
monstrance, are  material  facts 
in  a  plea  of  coimivance.  Mwr- 
som  V.  Moorsom.  ^ 

6.  Indifference,  ill-behaviour,  or 
cruelty,  is  not  pleadable  in  an- 
swer to  a  charge  of  adulteiy, 
nor  relevant  to  a  plea  of  con- 
nivance.   Ib^id.  ^ 

7.  As  a  plea  of  connivance  must 
generjJly  be  circumstantial,  and 
consist  of  many  facts,  tiiflmg 
when  taken  separately,  but  al- 
together convincing,  the  Court 
must  allow  a  latitude  in  such  a 
defence.  Ibid.  ^^ 

8.  Much  delay  having  occurred 
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in  the  wife's  defence,  a  plea  of 
minute  facts  to  establish  con- 
nivance having  been  admitted, 
and  the  cause  now  standing  ^^  to 
propound  all  facts,"  an  alle- 
gation of  the  wife,  not  respons- 
ive, but  pleading  more  minute- 
ly, to  the  same  effect  as  in  the 
•  foimer  plea,  rejected  in  toto, 
the  facts  not  being  "  nmnter 
perrentaJ"  Moorsom  v.  Moor- 
som.  Page  96 

9.  The  whole  substantive  case  of 
a  party  should  be  at  oiice 
brought  before  the  Court ;  but 
where  it  is  clearly  shown  that 
the  facts  could  not  have  been 
sooner  pleaded,  additional  ar- 
ticles maybe  given  in.  Ihid,  97 

10.  An  allegation,  on  the  part  of 
the  executors,  responsive  to  a 
libel  in  a  suit  of  Subtraction  of 
Legacy,  and  pleading  circum- 
stances dehors  the  will,  is  ad- 
missible to  explain  a  latent  am- 
biguity as  to  Uie  object  of  the 
bequest;  but  the  Court  rejected 
the  testator's  declarations  to  the 
drawer  of  the  will  as  incon- 
clusive, and  expressed  a  strong 
disinclination  to  their  admission 
in  such  a  suit,  under  any  cir- 
cumstances. Capel  Y.  Robarts 
and  Neeld.  156 

11.  On  appeals  from  definitiTe 
sentences,  matter  which  could 
have  been  pleaded  below,  and 
which  directly  contradicts  the 
plea  on  which  witnesses  have 
been  examined  below,  is  not 
admissible;  but  matter  more 
generally  responsive  may  with 
caution  be  received,  especially 
where  the  cause  has  not  been 
properly  conducted  in  the  Court 
below.  Price  v.  Clark  and 
Ptigh.  265.  n. 

12.  Where  a  libel  pleaded  facts, 


1st,  to  establish  the  adultery  of 
the  wife ;  2d,  to  shew  that  the 
husband  had  not  forfeited  his 
claim  to  relief  by  misconduct, 
the  Coiul  directed  parts  to  be 
reformed,  on  the  several 
grounds  of  too  great  minute- 
ness, hearsay,  and  pleading  the 
contents  of  a  letter  not  exhibit- 
ed, nor  accounted  for ;  and  ad- 
mitted the  rest  Croft  v.  Crojl. 

Page  810 

13.  In  considering  the  a<hnissi- 
bility  of  pleas,  the  Court  must 
be  cautious  not  to  exclude 
matter  essential  to  a  due  de* 
cision,  nor  allow  proceedings  to 
extend  to  an  unnecessary 
length ;  but  if  a  serious  doubt 
arise  as  to  the  ultimate  effect  of 
any  averment,  it  should  be  ad- 
mitted.   Ibid.  311 

14.  Though  the  Court  will  not, 
on  presumption,  and  in  the  ab- 
sence of  matter  strongly  in- 
culpatory, impute  connivance 
to  the  husband,  it  will  not  debar 
him  from  pleading  that  which 
makes  the  history  consistent 
and  natural.   Ibid.  312 

15.  That  the  conduct  of  the  wife, 
during  the  absence  of  her  hus- 
band, was  so  indecorous  as  to 
induce  a  lady,  with  whom  she 
resided,  to  recommend  her  re- 
moval to  her  mother,  is  plead- 
able. Ibid.  313 

16.  On  a  negotiation  between  the 
husband  and  third  parties  in 
the  wife's  absence,  relative  to 
his  receiving  her  back,  that  the 
husband  declined,  as  it  did  not 
appear  that  her  conduct  had 
changed,  is  not  pleadable  when 
unnecessary  to  bis  justification. 
Ibid.  314 

17.  Where  parties  are  living  se- 
parate, the  commencement  of 
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the  acquaintance  with  the  al- 
leged paramour,  and  of  tlie  sus- 
picions of  the  persons  under 
wliose  care  the  wife  was,  should 
be  set  forth  circumstantially. 
Croft  V.  Croji.  Page  315 

18.  Where  the  wife,  engaged  in 
an  improper  communication 
with  tlie  paramour,  was  com- 
pelled to  retire,  the  whole  trans- 
action may  be  pleaded. 

Hid.  316 

19.  Where  a  letter  is  pleaded  to 
be  in  the  possession  of  the  ad- 
verse party,  the  contents  may 
be  set  forth  at  length,  leaving 
the  other  party,  if  she  pleases, 
to  produce  the  letter.  loid.  317 

20.  A  declaration  of  the  para- 
mour, in  the  wife's  absence,  that 
she  had  committed  adultery 
previous  to  the  adultery  charged 
in  the  libel,  is  not  admissible ; 
but  a  declaration  in  her  pre- 
sence, and  confirmed  by  her,  is ; 
and  the  Court  cannot  reject  it 
on  the  ground  of  its  reflecting 
on  third  parties,  nor  that  it 
does  not  estabUsh  adultery  pre- 
vious to  tlie  charges  in  the  hbel. 
Ibid.  318 

21.  In  an  allegation  of  Faculties, 
the  amount  of  capital  em- 
barked, or  the  particulars  of 
partnership  concerns,  is  not  to 
be  set  forth,  but  only  the  in- 
come.    Higgs  v.  Higgs.       472 

22.  In  matrimonial  suits,  the  libel 
must  contain  all  facts  that  can 
by  diligence  be  ascertained  at 
the  time,  and  subsequently, 
new  facts  only — which  are 
nearly  conclusive  of  guilt — can 
be  pleaded.  The  Court,  on  ap- 
peal, affirmed  the  rej  ection  of  ad- 
ditional articles,  on  the  ground 
that  tlie  facts  might  have  been 
pleaded    origiusJly,  and  were  I 


inconclusive.      Story  v.  Story. 

Page  738 
23.  An  allegation  pleading  that  a 
will  made  at  Batavia  containiDg 
a  revocatory  clause,  dispositive, 
and  duly  executed,  was  not  in- 
tended to  revoke  or  to  dispose, 
rejected.    Phillips  v.  Tli^imton. 

752 

PORTIONS  (Allotment  of). 
&e  Administration  Bond. 

PRACTICE. 

See  Administration  [passim]. 
Appeal,  1.  4,  5.  7.  Articles. 
Connivance,  27-8.  Costs.  Ex- 
ecutor.  Faculty,  1.  Guabdian 
ad  litem.  Letters  of  Re- 
quest. Laches.  Office  op 
Judge.  Order  of  Court. 
Pauper.  Peculiars.  Plead- 
ing, 8,  9,  10,  11,  12.  19.  22. 
Probate,  4. 7.  Probate  (Dio- 
cesan). Proctor.  Proxy.  Re- 
scinding Conclusion.  Res- 
titution OF  Conjugal  Rights. 
Sureties  Justifying.  Ver- 
dict.   Will,  7.    Witness,  1. 

1.  The  Court,  before  granting  ad- 
ministration to  a  creditor,  re- 
quires an  affidavit  of  the 
amount  of  the  effects,  and  of  the 
debt,  and  that  the  creditor  has 
no  other  security.  194,  in  noiis> 

2.  In  granting  administratioD, 
with  a  will  annexed,  to  a  lega- 
tee, on  service  on  the  Royal 
Exchange,  and  on  an  affidarit 
that  there  was  no  agent  in  this 
country,  the  Court  observed 
"  that,  generally,  where  the 
parties  interested  (here  a  resi- 
duary legatee)  was  only  in  tie 
West  Indies,  it  would  require 
notice  to  be  given  to  them  by 
requisition."  Norrington  v. 
Nembhead.  278.  n. 
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3.  After  publication,  in  a  suit  for 
separation  for  the  husband's 
adultery,  the  Court  will  not,  in 
the  first  instance,  delay  the 
hearing  in  order  that  the  wife 
may  coimterplead  the  letters 
annexed  to  the  husband's  in- 
terrogatories, from  which  con- 
nivance, or  par  delictum  (nei- 
ther pleaded),  is  to  be  inferred ; 
but  semble  that  It  will  not  al- 
low her  ultimately  to  be  barred 
by  reason  of  such  letters  with- 
out affording  her  an  opportu- 
nity of  explaining  them.  7wr- 
tan  V.  Turton.  Page  348 

4.  According  to  the  practice  of 
the  Ecclesiastical  Courts,  do- 
cuments, annexed  to  the  inter- 
rogatories, cannot  be  known  to 
the  other  party  to  have  been 
so  annexed,  till  publication  of 
the  evidence  has  passed.   Ibid. 

352.  n. 

5.  A  party  entering  a  caveat  and 
alleging  himself  to  be  an  exe- 
cutor in  the  last  will  of  the  de- 
ceased, without  inserting  the 
date,  has  a  right  to  call  for  an 
affidavit  of  scripts  without 
swearing  as  to  his  belief  that 
he  is  an  executor  in  some  paper 
left  by  the  deceased;  and  sem- 
ble  without  being  liable  to 
costs.  Antrobus  akd  Ashhurst 
V.  Leggatt,  616 

PRESUMPTION. 

See  Administration  cum  test, 
ann,  2.  Cancellation.  Cler- 
gyman,* 1 .  Conduct  of  Party. 
Connivance,  1.  13.  Criminal 
Suit,  3.  Probate,  11.  Will,  4. 

1.  The  law  presumes />rim<l^/act^, 
1st,  that  if  a  paper  (a  will)  be 
left  at  a  party^s  house  it  comes 
into  his  possession :  2dly,  that 


if  it  be  thus  traced  into  his 
possession,  and  be  not  forth- 
coming at  his  death,  he  de- 
stroyed it  A  draft  will  being 
propounded  under  these  cir- 
cumstances, the  Court  pro- 
nounced  the  deceased  was,  as 
iax  as  appeared,  dead  intestate, 
and  condemned  tlie  party  set- 
ting up  the  paper  in  costs. 
LiUie  V.  Lillie.  Pa^e  184 

2.  Cancellation  of  one  duplicate 
a  cancellation  of  both.  In  de- 
ceased's custody  must  be  pre- 
sumed to  be  cancelled  by  de- 
ceased.   Boughey  v.  Moreton. 

191.9? 

3«  Where  a  criminal  connexion  i 
once  shewn,  its  continuance  i 
presumed  where  the  parties  livi 
under  the  same  root     Turton 
V.  Turton.  350 

PROBATE. 

See  Administration  cum  test, 
ann.  Admtsistilatio^  de  bonis 
non.  Administration  limit- 
ed, 2,  3.  Appeal,  2.  *  Costs. 
DoMiciL.  Executor,  3.  In- 
structions. Paper  Testa- 
mentary. Peculiar  <RoyalJ, 
Probate  (Diocesan).    Will. 

1.  Probate  (as  of  a  codicD)  re- 
vised to  a  paper  as  not  testa- 
mentary, though  foimd  in  tho 
same  envelope  as  the  will  and 
a  codicil,  and  explanatory  to 
the  executors  of  the  nature  and 
value  of,  and  most  advantage- 
ous mode  of  managing,  the  de- 
ceased's property,  but  having 
no  dispositive  nor  revocative 
effect  Taylor  v.  D^Egville 
and  Bebb.  202 

2.  The  party  setting  up,  as  a  will, 
a  paper  not  on  its  face  testa- 
mentary, must  shew  testament- 
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,  arj  intention ;  and  as  the  law 
in  such  cases  lends  its  aid  only 
to  effect  intention,  the  question 
is,  whether  such  a  paper,  if 
treated  as  testamentary,  will,  in 
truth,  give  effect  to  the  de- 
ceased's intention,  though  the 
Court  cannot  look  at  the  effect 
of  an  instrument  clearly  testa- 
mentary on  its  face.  An  ad- 
ministration with  a  paper  hav- 
ing the  character  of  a  donatio 
inter  vivos  annexed,  revoked, 
since  if  treated  a&  testamentary, 
the  deceased's  intention  would 
be  defeated.  Jlie  King's  Proc- 
tor V.  Daines.  Page  218 

3.  If  there  is  proof,  either  in  the 
paper  itself,  or  from  clear  evi- 
dence dehors^  1st,  that  the 
writer  intended  to  convey  the 
benefits  by  it  which  wUl  be 
conveyed  if  the  paper  be  con- 
sidered testamentary ;  2dly, 
that  death  was  the  event  to 
give  it  effect, — ^an  instnjment, 
whatever  be  its  form,  may  be 
admitted  to  probate.   Ibid.  221 

4.  Without  the  consent  or  cita- 
tion of  the  next  of  kin,  the 
Court  will  not,  on  motion,  sup- 
ported by  affidavit  of  the 
drawer  (the  executor  and  a  le- 
gatee) grant  probate  of  a  will, 
unsigned,  dated  some  years  be- 
fore, and  with  an  attestation 
clause  and  no  witnesses,  and  a 
recent  codicil  with  a  space  be- 
tween the  last  clause  and  sig- 
nature.    Be  Adams,  258 

5.  Where  the  attesting  witnesses 
—disinterested  medical  men — 
speak  strongly  to  sanity,  the 
Court  will  not  set  aside  a  will 
on  proof  by  interrogatories, 
but  wiUiout  plea,  tliat  the  de- 
ceased, many  years  before,  had 
been    under    an     insane     de- 


lusion.   Kenible  and  Smules  r. 
Church.  Page  "in 

6.  Ihe  Court  will  not  pronounce 
for  a  paper  on  the  evidence  of 
handwriting  alone,  but  that 
proof  joined  with  circum- 
stances of  probability  is  suffi- 
cient. Headington  v.  ifo/fo- 
way.  280 

7.  A  general  probate  of  an  in- 
strument in  the  form  of  a 
Scotch  settlement  decreed.  Hog 
V.  Lashley.  415-21 

8.  A  testamentary  paper  cannot 
be  set  aside  on  the  ground  of 
monomania^  (the  deceased's  be- 
lief of  an  attempt  to  poison 
him,)  except  there  be  the  most 
decisive  evidence,  that  at  the 
time  oi  ihe  factum  of  the  paper, 
the  belief  amounted  to  insane 
delusion.     Fulleck  v.  AlUnson. 

527 

9.  Semblcy  that  a  will  of  person- 
alty only,  agreeable  to  long  en- 
tertained intentions,  prepared 
two  months  before,  and  execu- 
tion merely  delayed  for  want  of 
witnesses,  would  be  valid  as  an 
unexecuted  paper,  even  though 
the  execution  finally  took  place 
during    supervening   insanity. 

Ibid. 

10.  The  will  (executed  eight  years 
before  death)  of  a  woman,  who, 
though  guilty  of  excessive 
drinking  and  great  extrava- 
gancies, manag^  her  own  pro- 
perty, received  her  dividends, 
did  various  acts  of  busing 
corresponded  rationally  with 
her  Mends,  and  was  not  shewn 
to  be  under  any  delusion,  can- 
not be  set  aside  on  the  ground 
of  insanity ;  and  though  such 
will— in  total  exclusion  of  dist- 
ant next  of  kin  (with  whom 
she  had  quarreDed)  be  in  the 
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handwriting  of,  and  executed 
at  the  office  of,  her  attorney — 
one  of  the  executors  and  resi- 
duary legatees  to  a  large 
amount,  he  azid  his  faonily 
having  also  pecuniary  and 
other  legacies  amounting  near- 
ly to  20,000/.,  and  the  attest- 
ing witnesses  —  unknown  to 
the  deceased — speaking  to  a 
bare  execution;  documents  in 
her  own  handwriting,  showing 
both  capacity  and  knowledge 
of  ccmtents,  though  not  speci- 
fically mentioning  the  residual^ 
bequest,  will  supply  the  addi- 
tional proof  required  by  such 
circumstances.  Wheeler  and 
Baisfard  v.  Alderson. 

Page  674 

1 1 .  The  husband  and  wife  having 
both  been  drowned  together, 
the  Court  (the  wife^s  next  of 
kin  not  opposing)  granted  pro- 
bate, in  common  form,  of  the 
husband's  will  to  executon  sub- 
stituted ^^  in  the  event  of  her 
dying  in  his  lifetime  ",  the  will 
appointing  her  executrix  ^*  if  , 
living  at  las  decease."  Re  Set- 
ujyn,  748 

12.  When  probaie  of  a  will  and 
codicil^  both  prepared  by  the 
same  person,  who  was  also  an 
attesting  witness,  was  called  in, 
and  tlie  executor  was  put  on 
proof  oSi  the  codicil  by  a  niece, 
who  pleaded  incapacity  firom 
apoplexy,  without  suggesting 
fi^ud,  circumvention,  custody, 
control,  or  the  improbability  of 
the  disposition,  the  Court,  (hav- 
ing, on  the  admission  of  a  re- 
sponsive aDegatioii,  strongly  in- 
timated Its  opinion  tliat  the 
opposition  was  hopeless,)  at 
the  hearing,  the  cause  being 
unoppoaedt     candemned    the 


niece   in    costs.       Waters    v. 
Hawlett.  Page  790 

PROBATE  (Diocesan). 

See  Administration  limited,  1. 
Peculiar  (Royal),  3. 

Semblcj  that  a  diocesan  probate 
can  give  no  authority,  nor  con- 
tinue any  privity,  as  to  a  satis- 
fied term  in  another  diocese. 
Be  Powell.  195 

PROCESS- 

See  Administration  cum  test, 
ann.  8.  Administration  li- 
mited, 2.  Administration  to 
Creditor,  2.  4.  Decree  with 
Intimation.  Instructions. 
Peculiabs,  1.  Practice,  2. 
Letters  of  Request. 

PROCTOR. 

See  Administration,  5.    Costs, 
Bill  of, — ^Taxation  of. 

1.  On  a  complaint  against  a  pfoo- 
tor  of  an  extortionate  charge 
(88/.  4s.  4d.)  for  taking  out 
probate  in  common  form,  the 
bill  was  refienred  to  the  regis- 
trars, who  reported  the  proper 
charge  to  be  52/.  lbs.  Bd.  The 
Court  suspended  the  proctor 
for  three  months,  and  con- 
demned him  in  costs,  it  being 
the  first  time  his  conduct  had 
been  brought  before  the  Court, 
and  a  me<hcal  certificate  of  his 
inability  to  attend  to  business 
(when  the  bill  was  delivered) 
being  produced.  Re  Lady 
HaH(m  Finch.  255 

2.  Where  a  bill  of  particulars  for 
business  done  in  the  Court  of 
Delegates  had  been  recently 
delivered,  though  a  general  ac- 
coimt  had  been  uBBdeied,  set- 
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tledy  and  paid,  three  years  be- 
fore, the  Court,  on  petition, 
(though  such  petition  contained 
impertinent  matter,)  directed  the 
bill  to  be  examined  by  the  regis- 
trar, in  order,  1st,  that  the  suitor 
might  decide  as  to  proceeding 
in  other  Courts  to  recover  the 
excess,  if  any;  2dly,  to  found 
a  complaint  against  the  proc- 
tor, if  the  charges  were  exor- 
bitant or  fraudulent:  but  the 
Court  cannot  notice  an  assert- 
ed imdertaking  that  disburse- 
ments only,  and  those  not  ex- 
ceeding a  certain  sum,  should 
be  charged ;  nor  will  It  make 
an  order  for  the  production  of 
vouchers,  which,  if  demanded, 
are  produced  as  of  course  be- 
fore the  registrar.  Peddle  v. 
ToUer.  Page  ii83 

3.  The  Court  will  exert  all  Its 
powers  to  restrain  proctors 
from  undertaking  causes  on 
condition  of  sharing  in  the  ef- 
fects, or  of  any  benefit  beyond 
the  payment  of  fair  costs.  Ibid, 

291 

4.  The  Court  inclines  to  discoun- 
tenance an  agreement  on  the 
part  of  a  proctor  to  accept  only 
disbursements  from  his  client, 
-—an  appellant, — ^as  it  is  the 
poUcy  of  the  law  to  protect 
both  respondents  and  appel- 
lants from  usel^ls  litigation. 
Ibid.  293 

PROOF. 

See  Adultery.  Condonation,  5. 
Criminal  sun,  1. 4.  Cruelty. 
Delusion.  Evidence.  In- 
sanity. Probate,  3.  5,  6.  10. 
Restitution  of  Conjugal 
rights,  2.  Simony,  1.  Will, 
4.    Witness. 

1.  In  a  case  of  perfectly  sound 


mind,  and  free  from  anysQs- 
picion  of  imposition,  evidence 
of  bare  execution  is  sufficient: 
but  where  the  deceased^s  at- 
torney is  the  drawer  of  the  will, 
and  the  person  prmcipallj 
benefited,  the  jealousy  of  the 
Court  is  excited,  and  demands 
more  than  proof  of  bare  exe- 
cution. Wheeler  and  BaUford 
V.  Alderson,  Page  587 

2  Where  no  fixed  and  settled 
delusion  is  shown,  and  con- 
sequently no  decided  actoal  in- 
sanity, and  extravagant  acts 
are  accounted  for  by  the  ex- 
citement of  Uquor,  while,  at 
times,  the  mind  was  sound,  in 
order  to  avoid  a  will  it  must  be 
proved  that  the  deceased  was 
so  excited  by  liquor,  or  so  con- 
ducted himself  during  the  par- 
ticular act,  as  to  be  at  that 
moment  legally  disqualified 
from  giving  effect  to  such  act 
Ibid,  608 

3.  Sentence  of  separation  by 
reason  of  cruelty  and  adultery 
pronounced  on  proof  of  undue 
familiarities,  clandestine  com- 
munication, with  fr^uent  op- 
portunities of  guilt,  and  con- 
cealed correspondence  by  letters 
denoting  great  ardour  of  passion^ 
if  not  allusions  to  actual  guilt 
(but  no  credible  proof  of  a  feet 
of  adultery)  united  with  great 
violence  of  conduct  and  lan- 
guage, and  an  attempted  blow. 
JSramwell  v.  Bramwell.     6*18 

PROTEST. 

See  Appeal,  7.  Churchwarden, 
3.    Peculiar  (royal),  1. 

PROXIMATE  ACTS. 
See  Fboof,  3. 


RESCINDING  CONCLUSION. 


SATISFIED   TERM. 


825 


PROXY. 

In  a  testamentary  suit,  the  Court, 
on  security  for  costs  being 
given,  accepted  the  sole  proxy 
of  a  feme  covert  living  apart 
from  her  husband  on  her 
separate  property.  Shadbolt 
V.  JVaugk,  Page  570,  n. 

RATE. 

See  Church-rate. 

RECRIMINATION. 

See   Bar.    Connivance,    9.  28. 
Practice,  8. 

REGISTER   (Scotch). 
See  Evidence,  4. 

REGISTRAR  (Report  of). 

See  Administration  Bond.  Costs 
(Bill  of),  1.  Costs  (Taxation 
of).    Proctor,  1,  2. 

RESCINDING  CONCLU- 

SION.  i 

See  Adultery.    Practice,  3. 

1.  On  a  suggestion  that  a  charge 
of  collusion  and  connivance, 
raised  in  argument  on  his  own 
evidence,  was  a  surprise  on 
the  husband,  there  being  no 
counterplea  or  interrogatories, 
the  Court  refused  to  rescind 
the  conclusion  in  order  that 
letters  might  be  pleaded,  hold- 
ing that  the  husband  was  bound 
to  guard  himself  against  such 
suggestions.     Crewe  v.  Crewe. 

123 

2.  The  Com!  will  not,  before  the 
hearing,  rescind  the  conclusion 
in  order  to  admit  an  allegation 
counterpleading  letters  annex- 
ed to  interrogatories ;  nor  will 
It  direct  such  letters  to  be  dis- 
annexed;  but  ^emble  that  if,  at 


the  hearing,  the  letters  appear 
important.  It  will  then  allow 
the  admissibihty  of  the  alle- 
gation to  be  debated.  Turtan 
V.  Turtan.  PageMG 

RESIDUARY  LEGATEE. 

See  Administration  cum  test, 
ann.  2.  Guardian  ad  litem. 
Practice,  2.    Probate,  10. 

RESTITUTION  OF  CON- 
JUGAL RIGHTS. 

1.  Though  in  a  suit  for  separation 
on  account  of  the  wife's  adultery; 
the  wife  be  entitled  to  her  dis- 
missal on  the  ground  of  the 
husband's  connivance  at  her 
incest  with  his  brother,  it  does 
not  necessarily  foDow,  that  in 
a  suit  for  restitution  of  conjugal 
rights,  the  Court  will  compel  the 
husband  to  return  to  an  in- 
cestuous bed.  Dennis8  v. 
Denniss.  354^  n. 

2.  On  a  suit  for  restitution  the 
defendant  must  be  compelled 
to  return,  unless  it  be  proved 
that  the  plaintiff's  inherent 
right  is  forfeited;  but  semble^ 
less  strict  proof  of  cruelty  or 
adultery  is  necessary,  in  answer 
to  such  a  suit,  than  where  the 
party  making  these  charges 
IS  the  original  complainant 
BramweU  v.  Bramwell.      619 

REVIVAL  (Of  adultery). 
See  Cruelty. 

REVOCATION. 

See  AoMrNiSTRATiON  de  bonis 
nofiy  \.  Probate,  2.  Plead- 
ing, 23.    Will,  1, 2.  6. 

SATISFIED  TERM  (Assign- 
ment  of). 

See  Administration  limited,  1, 
2.    Probate  (diocesan). 
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SIMONT. 


SCRIPTS  (Affidavit  of). 
See  Practice,  d. 

SEPARATION  a  mensd  et  toro. 

See  Adultery.  Alimony.  Bar. 
Collusion.  Condonation.  Con- 
NiVANCE.  Laches.  Practice, 
3.    Proof,  3. 

The  105th  canon,  requiring  that 
divorce  should  not  go  on  con- 
fession alone,  the  Court  is  al- 
most bound  to  reject  an  af- 
firmative issue  in  a  suit  for  se- 
paration for  adultery.  Crewe 
V.  Crewe.  Page  131 

SEPARATION   {a  vinculo). 

See  Administration    (to    cre- 
ditor), 2.    Divorce. 

SETTLEMENT. 
See  Probate,  7.    Will,  1, 2. 

SIMONY. 

1.  Simony,  on  the  part  of  a  pre- 
sentee to  a  living,  being  in  law 
a  very  odious  offence,  and  the 
consequences  of  conviction 
thereof  highly  penal,  the  law, 
even  if  a  simoniacal  agreement 
is  established,  requires  the 
strictest  proof  of  the  presentee's 
privity  thereto  before  induction, 
or  of  his  confirmation  thereof 
after ;  so,  in  proof  that  a  clerk 
is  simoniticd  promotuSy  a  cor- 
rupt agreement  must  be  no  less 
conclusively  shewn.  In  a  cri- 
minal suit  against  a  clerk  for 
simony,  and  for  being  si- 
moniacally  promoted,  the  Court 
holdmg,  1st,  that  neither  his 
privity  to,  nor  confirmation  of, 
any  simoniacal  contract  was 
proved,— 2dly,  that  no  cri- 
minal contract  was  established, 
— dismissed  him  firom  the  suit^ 


STATUl^S. 

and  condemned  the  promoters 
in  costs:  Sembl€y  that  when  a 
clerk  is  simoniace  promotus 
without  his  privity  or  sub- 
sequent confirmation,  the  Ec- 
clesiastical Court  cannot  pro- 
ceed to  a  sentence  of  deprivation 
in  a  criminal  suit.  O.  J.  Whish 
and  Woollattv.  Hesse.  Page659 
2.  Qikcre,  whether  acts  subsequent 
to  induction  in  confirmation  of 
a  simoniacal  agreement  made 
without  his  knowledge,  amount 
to  simony  on  the  part  of  the 
presentee.    Ibid.  696 

SMITING. 
See    Brawling,    1.     Criminal 

SUIT,  4. 

STATUTES. 

14  &  15  Hen.  8.  c.  4.  p.  460. 

21  Hen.  S.  c.  5.  pp.  217.  557. 
23  Hen.  8.  c.  9.  pp.  745^0. 
82  Hen.  8.  c.  37.  p.  252.   34 

^  &  35  Hen.  8.  c.  5.  p.  252.  5 
&  6  Edw.  6.  c.  4.  pp.  169. 
356.  363-71.  31  Ehz.  c.  6. 
p.  684.  693.  1  Jac.  1.  c.  11. 
8.  2.  p.  556.  12  Car.  2.  c.  24. 
p.  252.    19  Car.  2.  c.  6.  p.  556. 

22  &  23  Car.  2.  c.  10.  p.  782. 
29  Car.  2.  c.  3.  p.  252-4.  779. 
1 W.  &  M.  c.  16.  pp.  684.  724. 
2  Geo.  2.  c.  33.  p.  288.  26 
Geo.  2.  c.  33.  p.  301.  14  Geo. 
3.  c.  12.  p.  10.  53  Geo.  3.  c. 
127.  p.  178.  56  Geo.  3.  c.  98. 
p.  467.  57  Geo.  3.  c.  99.  p. 
507.  58  Geo.  3.  c.  45.  pp. 
495.  517.  59  Geo.  3.  c.  134. 
pp.  495.  518.  3  Geo.  4.  c.  9. 
p.  467.  3  Geo.  4.  c.  72.  pp. 
495.  519.  3  Geo.  4.  c.  75.  p. 
301.  4  Geo.  4.  c.  76.  pp.  301. 
332.  5  Geo.  4.  c.  103.  {See  O.  J. 
Bliss  V.  Woods,  486).    7  &  8 


VERDICT. 


WILL. 
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Geo.  4.  c.  72.  {Ibid :  486  et 
9eq,)  9  Geo.  4.  c.  15.  p.  485. 
1  W.  4.  c.  40.  pp.  205.  768. 
1  &  2  W.  4.  c.  38.  p.  507.  526. 

SUBTRACTION  OF  LEGACY. 

See  Pleading,  10. 

SURETIES  JUSTIFYING. 

See  Administration,  2.  Admi- 
nistration cum  test.  ann.  2. 

Justifying  security  is  called  for  at 
ihe  Courtis  discretion,  according 
to  the  circumstances  of  each 
case,  save  that  there  is  one 
general  rule,  that  in  all  cases 
where  there  is  not  a  personal 
service  of  the  decree  on  the 
party  or  parties  having  a  prior 
claim  to  the  grant,  justifying 
securities  are  required. 

Page  194.  n. 

TITHE. 

Sentence  of  the  Court  of  Arches 
pronouncing  ^that  to  set  out 
the  tithe  of  potatoes,  by  the 
tenth  basket,  as  raised,  and  im- 
mediately remove  the  nine 
parts  is  not  suffident,"  affirmed 
by  the  Delegates.  Thompson 
y.  Bearhlock.  795 

UNEXECUTED,  UNFINISH- 
ED, PAPER. 

5'ee  Dbaft  Will.  Instructioms. 
Paper  testamentary.  Pro- 
bate, 4.  9.    Will,  7. 

VERDICT. 

1.  An  allegation — ^pleading  a  ver- 
dict in  ejectment  and  the  re- 
marks of  the  judge  thereon,  and 
the  names  of  the  witnesses  ex- 
amined— rejected.  GrituUM  v. 
Grindcdl.  259 

2.  A  verdict,  in  an  action  of  eject- 
ment, cannot  be  pleaded  in  a 


testamentary  cause.    Price  v. 
Clark  and  Pugh.       Page  265 

VESTRY. 

iS'«eBRAWLiNO,l,2.4,5.  Church- 
warden,  1.    Faculty,  1.  3. 

VOUCHER. 
See  Proctor,  2. 

WEST  INDIES. 

See  Administration  cum  test, 
ann,  3.  Administration  to 
Creditor,  3.    Practice,  2. 

WILL. 

See  Cancellation.  Domicil. 
Draff  Will.  Insanity.  In- 
structions. Pecuuar  (Royal). 
Pleading,  10.  23.  Presump- 
TiON,  1,  2.  Probate.  Proof, 
1,  2.    Verdict,  2. 

1.  A  will  of  a  /erne  covert^  made 
during  marriage  under  a  settle* 
ment,  is  not  revoked  by  her 
surviving  the  husband*    Mor^ 

'  iffon  V.  Thon^Mon,  239 

2.  Deceased  having,  under  a  trust 
deed,  power  to  dispose  of  cer- 
tain effects  by  a  will  attested 
by  two  witnesses,  such  a  will  is 
revoked  by  a  subsequent  will 
containing  an  express  revocat* 
oiy  clause,  duly  executed,  but 
attested  only  by  one  witness, 
the  disposition  intended  by  the 
deceased  being  thereby  com- 
pletelv  effected.  Richardson 
and  Lang  v.  Barry.  249 

3.  Where  a  wiU  is  impeached  on 
the  ground  of  fraud,  the  par- 
ties who  seek  to  establish  the 
will  must  remove  or  explain 
and  so  neutralize  the  fiicts  out 
of  which  the  suspicion  arose. 
Wyatt  V.  Ingram.  468 

4*  Testa,!^  having  (without  dc- 
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WILL. 


WITNESS. 


fitroying  the  seal  or  signature) 
partially  mutilated  a  duplicate 
will,  but  retained  in  her  own 
possession  and  carefully  pre- 
served entire  the  other  dupli- 
cate, such  mutilation  is  neittier 
a  total  nor  partial  revocation. 
On  evidence  of  uninterrupted 
affection  for  the  parties  bene- 
fited, will  pronounced  for. 
Costs  out  of  estate.  Roberta  v. 
Round  and  others.     Page  548 

5.  The  presumption  being  that  a 
will  when  executed  contains 
the  deceased^s  final  intentions, 
to  authorize  an  alteration  on 
the  ground  of  mistake,  there 
must  be,  1st,  an  ambiguity  in 
the  paper ;  2dly,  clear  proof  of 

'  the  omission.  Allegation  plead- 
ing omissa  rejected.  Shadbolt 
V.  Waugh.  570 

6.  A  latter  will,  disposing  of  real- 
ty and  personalty,  containing  a 
clause  of  revocation  and  un- 
cancelled, is  not  revoked  and  a 
former  will  revived  by  reading 
over  the  former  will,  and  by 
parol  declarations,  unaccompa- 
nied by  acts,  that  it  was  his 
last  will, — ^the  former  will  being 
found  carefiilly  deposited  and 
locked  up  in  a  drawer,  and  the 
latter  wiU,  though  in  the  same 
drawer,  lying  among  useless 
papers;  and  all  the  devises  and 
legacies  lapsed.  Daniel  v. 
Nockolds.  777 

7.  An  executed  fair  copy  of  a  will 
pronounced  for ;  the  will  itself, 
though  it  was  known  to  have 


been  in  the  deceased^s  posses- 
sion, not  being  found  od  his 
death.     James  v.  James. 

Page  185.  w. 

WIDOW. 

See  Administration,  2,  3, 4, 5. 
Cancellation. 

WITNESS. 

See  Attesting  Witness.  Con- 
nivance, 19.  Exceptive  Alle- 
gation. Executor,  3.  Plead- 
ing, 1.  11. 

1.  Witnesses  should  be  required 
to  answer  to  their  belief  or  im- 

Eression  as  to  whether  adulteiy 
as  been  committed  or  not, 
though  the  Court  cannot  idy 
on  such  opinion.  Cretpe  v. 
Crewe,  128 

2.  Witnesses  speaking  to  transac- 
tions and  conduct  spread  over 
many  years,  and  not  to  specific 
facts  fixed  by  time,  place,  and 
circumstances,  are  apt  honestly 
to  describe  occasional  extrava- 
gancies as  constant  and  perpe- 
tual habits.  WJteeler  and 
Batsford  v.  Alderson.         605 

3.  The  improbability  of  his  evi- 
dence is  not  sufficient  to  dis- 
credit a  witness  of  good  general 
character  speaking  firmly  and 
solemnly,  unless  such  improba- 
bility amount  almost  to  abso- 
lute incredibility,  and  be  inca- 
pable of  explanation.  O.J 
Whisk  and  WooUaM  v.  Hesse. 
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